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«  ■ 

IN  THE 

SUPREME  COURT  OF  THE  UNITED  STATES, 

w 

FEBRUARY  TERM,  18i5« 


VOL.  IX. 

"^  ill  II    m 


BY  WIIiLIAM  CRANCH, 

Chief  Judge  oj  the  Circuit  Court  0/  the  District  of  ColmiMa. 


PQTIXm  X&BPDKATIO  JUmiA  UTIGI08A  EST,   Q.UAM*  SnXSTIA. 

CIC.  DS  LSOIBUS  DIAL.  I. 


-•     ^       ^  w 


■  1#  ^ 


WASHINGTON  CITY: 

PUNTED  BT  DANIEL  BAnim, 

1817. 


MSTMiCT  OP  COLUMBIA,  to  wrr : 

BE  IT  REMBHBfiRED,  That  on  the  leth  day  oi  Jb  cbnuiry,  in  the 
ft.  a.\  fi)vtgr*Ant  year  of  the  ^Ktepeodence  of  the  United  States  of  Ainerica»  WiU 
^         /    liam  (kanch>  of  the  nid  diatriet,  hath  deposited  ia  this  office,  the  title  of  a 


hooky  die  ri^t  vfaeresf  he  cjainps  as  aathor,  in  the  words  foUowing^  to  ^vit : 

^  Reports  of  Cases  argaed  and  adjudged  in  the  Sapreroe  Court  of  the  United  8tat6s 
*'in  Fehraaiy  term,  1815.  Vol.  DC.  By  Wiluam  CtiAircH,  Chief  Judge  of  the  Circuit 
?<?OQit  of  the  distriet-of  Colnn^hia. .  Potiua  ignoratao  juris  litigiosa  eat,  quam  scientia 

<*€Sc.  de  leg^bus^  dial,  i." 

«  * 

In  coQ^ormity  to  the  aot  of  the  Congress  of  the  United  States,  intituled  ^  An  act  for  the 
eneouragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  booka^  to  the  authors 
and  pn^rietors  of  anoh  eopiea,  daring  the  times  therein  mentioaed.**       ^ 

G.  DENEALE, 

CleriL  of  the  District  of  Columbia. 


L   9196 
APR  1 2 1934 


•  •  • 


•  • 


*^'»-*-  ^- 


JUDGES 


OYTHS 

SUPREME  COURT  OP  THE  UJ^HXD  STATES. 


Honorable  JoHtr  MABSHAiXf  Chief  JusHce. 
Honorable  BimmtoD  WASHiNGTOHy    "> 


WnjiiAM  Johnson, 
Brockholst  LiTIN6ST0H> 
Thomas  Todd, 

v 

Gabriei;  HxjYAiLL,  and 
Joseph  Stobt, 


^ssoeiate  fitstkes. 


RiCHABD  Rush,  Esquire,  Mtarney  OtneraL 


ERRATA. 


Page   35  law  line,  for  ^n.' read  on. 

77  line  10,  for  ^exception,'  read  execution, 
,77  37.  for  '  offence/ read  o#c^.  ,        ,    ,,. 

105  2a  of  the  marginal  note,  for  *  obligee,  read  obUgor. 

113  42,  for  '  M^Kean^*  read  M*Ckan, 

118  33,  for  *  Pandests,' read  i*fl»</ec/*. 

122  20,  for  •  M.»  read  B. 

141  22,  for  '  of/  read  to,  ' 

166  1,  for  'situate  the  on,*  read  situate  on  the,  ,     « 

179  after  the*  word*  needle,'  in  the  last  line,  erase  the  period,  insert 
i  comma!  and  add  the  following  vords,  vhx  \ -^making  iOlowanet  for  varia^ 
Hon  according  to  firactical  obtfervation. 
Page  205  line  6,  for  '  Circuit,*  read />Mrncr. 

263  16,  erase  *  when*  ,     ^ ,     \,  ^     /.      ..        ^  ^ 

297  10,  for  *  possess  the  same  land,  read  profeaa  the  Bafne  creed. 

297  42,  after  •  derive,*  insert  title, 

349  37,  for  «  received*  read  ruined. 

351  11.  erase  Uie  comma  after  •  will,'  and  msert  it  after  •  not 

372  17  of  mar^nal  note,  for  ♦  recording,'  read  record. 

47§  33,  i<x  •  be,*  read  lie,  -     - 

476  •  10,  for  •  Morris,  Niphdson  &  Grcenleaf/  read  Morris  ^ 

MchoUon.  __       .        ,  ^, 

Page  480  line  24,  for  *  That,*  read  The: 

484  5,  for  *  intcreBt,'  read  interest^* 

485  36,  for  '  atute,'  read  statute* 

486  i2v  for  •  C  read  G. 
486  18,  for  *  that/  read  they. 

49 i  12,  for  *  acknowledges/ read  ccA:«o«f/tfrf5'tf. 

493  3,  for  '  This/ read  iK». 

The  following  errata^  in  the  opinion  of  Chief  Justice  Marshall, 
in  the  case  of  the  Venus,  in  volume  8,.  escaped  notice  until  it  was  too  late  t© 
correct  them  in  the  table  of  errata  of  that  volume,  viz  :— 
Page  298  line  37*  for  •  facts/  reiid  fiarts^ 

311         20,  fpr*  permanent/ read /irommm/. 
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V*  "FfiC'  term. 

ME  UNION  BANE  of  GEORGETOWN.       Feb:.  -  S*- 


«#! 


•J&sefi^...«LiviKG8T0N,  J*  Todd;  J^  aTuf  Story*  Ji 

ERROR  to  the  Circuit  Court  for  the  district  of  %  maidn^  a 
Columbia,  for  the  county  of  Alexandria,  in  an  action  ?/*bi?hi  a^^SSi, 
debt,  by  the  Union  Bank  against  Mandeyilley  upon  his  the  maker  au^ 
promissory  note  to  C.  !•  Nourse,  ijudorsed  to  the  bank.  ^^^^  ^! 

vaiice    on    his 

On  the  trial  below  a  special  verdict  Was  found  which  Credit  to  the 
8tat«s  the foHowing facts:  7c^e"^e^ 

expressed    on 

On  the  16th  of  January,  1811^  Mandeville,  tJun  and''^J^^'\^l^ 
nhiJai/s  an  iiUiaMtant  of  the  town  of  Aleucandia,  (in  the  fraud  upon  the 
county  of  xViexandria)  for  a  valuable  consideration  ^'V^^^^.^P 
made  his  promissory  note  at  the  said  town^  payable  to  C*  I.  tw^  no^^in 
Nourse  (or  order,)  sixty  days  after  date  ;  negotiable  at  consequenceof 
the  Union  Bank  of  Georgetown ;  payaffk  at  the  Bank  o!^^^^^^^ 
Potomac,  in  Alexandria,  for  4lO  51«  thepartiet. 

The  note  was  delivered  to  C.  I.  Nourse^  ahd  on  the 
same  day  indorsed  by  him,  and  offered  for  discount  at 
the  Union  Bank^  where  it  was  regularly  discounted  for' 
his  use. 

On  the  30th  oi  the  same  months  Mandevilfe  being  iri^ 
formed  that  his  note  had  been  discouiited,  made  no  ob- 
jection^ and  said  that  he  had  funds  to  meet  it. 

The  note  was  not  paid  when  it  became  doe^  and  waii        * 
protested  for  non-payment   • 
VOL.  IX.  « 
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SUPREMBl  CQOKT  U.  S« 


MAVDE- 

UNION 
BANK. 


•  •  • 


•• 


•  -  »   » 

On  ihe  16{h  of  th^  flkme'  tnoiitb  (the  day  after  the  dttto 

of  lyiandevilles  not^'rGfiarles  L  r^ourse,  for  a  full  and 

valuable  consid^r^rpn^  ex  cuted  and  drlivered  to  Man- 

deyiHe,  his  iuSte*^f  that  date,  payable  in  60  days  Tar 

$  40O9  neggUmie  at  tbe  Bank  of  Alexandria ;  payable 

at  the  Banl^'olfColumbiay  (in  Georgetown,) 
•  ••  • 


•  • 


^  /\<>irthe  SOth'of  the  same  month,  C.  L  Nourse  becanie 

.\*;4^rflier  indebted  to  Mandeville  by  the  acceptance  of  his 

.."•.drder  of  that  dat<^  drawn  at  sights  and  by  acceptance 

*  made  payable  on  the  ±6th  of  February  foUowingf  in  favor 

of  C.  Page  for  the  use  of  Mandeville,  for  64  dollars — 

neither  of  which  has  been  paid.     The  Union  Bank 

transacts  its  business  in  Georgetownt  in  the  county  of 

Washington. 

On  the  2d  of  February,  1811,  Mandeville  inserted  an 
advertisement  in  the  Alexandria  Gazette,  cautioning 
all  persons  against  receiving  assignnients  of  any  notes 
given  hy  him  to  Nourse^  as  he  had  discounts  against 
them* 

Mandeville,  in  the  Court  below  offered  to  sett-oiT  the 
note  and  acceptances  of  Nourse^  against  his  own  note 
npon  which  the  suit  was  brought ;  but  upon  the  special, 
verdict,  the  Court  below  rendered  judgment  againtit  him 
for^its  whole  amount ;  and  he  brought  his  writ  of  error. 

•  By  the  laws  of  Virginia,  in  force  in  the  county  of  Al- 
exandria, the  Defendant  is  allowed  to  sett-oif  against  the 
assip:nee  of  a  promissory  note  an>  just  claim  which  he' 
had  against  the  original  payee  before'  notice  of  the  ^ 
signment  of  the  note. 

But  by  tlie  laws  of  Maryland,  in  force  in  the  comity" 
of  Washington,  a  promissory  note,  payable  to  order^  is 
subject  to  the  same  rules  as  in  England  under  the  sta- 
tute of  Anne. 

On  behalf  of  the  Plaintiff  in  error,  it  was  contended 
that  the  note,  being  made  at  Alexandria  and  to  be  paid 
theref  was  to  Jbe-^goyernfd  by  the  laws  of  Virginia,  and 
that  as  he  held  bourse's  note^  before  he  had  notice  of 
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the  assi^ment  of  his  own^  he  had  a  rig^t  to  offset  it  in   mawde- 
this  suit  vullb 


On  the  other  side  it  was  said  that  it  was  immaterial 
hj  which  law  the  note  was  to  be  governed  ;  for  it  was 
made  with  a  view,  expressed  on  its  face»  to  be  disc  ount- 
ed  by  the  Plaintiffs ;  whereby  the  Defendant  had  waived 
any  oBa&t  to  which  he  might  have  a  right.  Besides 
which,  upon  being  informed  that  the  note  was  discount- 
ed by  the  Plaintiffs,  hQ  did  not  object,  nor  insist  upon 
Ins  8^t-oft  but  sa  d  he  had  funds,  (meaning  funds  of 
Noorae's)  to  meet  it.  By  which  conduct  also  he  waived 
his  right  to  the  sett-off.  ' 

¥th.  9th.  MTabshall,  Ch.  J.  delivered  the  opinion 
of  the  Court  as  follows : 

It  is  entirdy  immaterial  whether  this  question  be  go- 
verned Ky  the  laws  of  Virginia  or  of  Maryland  By 
ncather  of  them  can  the  discounts  claimed  by  the  Plain- 
""in  error  be  allowed. 


VKIOK 
BAHK. 


By  making  a  note  negotifd>le  in  bank,  the  maker  »u« 
Diorizes  the  bank  to  advance  on  his  credit  to  the  owner 
of  the  note  the  sum  expressed  on  its  face. 

It  would  be  a  fraud  on  the  bank  to  set  up  o&k<>t9 
against  this  note  in  consequence  of  any  transactions  be- 
tween the  parties.  These  offsets  are  waived  and  can- 
not,  after  the  note  has  been  discounted,  be  again  srt  up. 

The  judgment  is  to  be  affirmed  with  damages  at  the 
rate  of  6  per  cent  per  annum. 


•y^ 


<T— ^ 


HEIGS  ANB  AL  V.  M^CLUNG'S  u&ssee. 


1815. 


Feb. 


tlth, 

4 


«96«^...  JoHirsoN,  J.  ^  ToBD,  J.  . 

ERROR  to  the  Circuit  Court  for  the  district  of  East  in  the  treaty 
Tcwnessc* ,   in  an   action  ,  of  ejectment   brought    by  ^^^^^ 
MXloog's  lessee  a^inst  jdeigs  apd  others,  %tktk  the'che/ 
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lifEiGs         On  the  trial  in  the  Court  below,  «  bill  of  exceptions 
&  AL.     was  taken^  which  stated  the  case  as  follows : 

V. 

Mfcjjjjf Q'B     The  PlaintiflTs  lessor  claims  the  land  under  a  grant 
XEssEB.    from  the  state  of  North  Carolina}  to  John  Donelsoni  da- 

7—— -ted  the  11th  of  July  1788,  for  1500  acres  lying  on  the 

w^'  *HT  ^^^^^  ^^^^  ^f  Tennessee  river,  opposite  to  a  high  bluff  of 
mU^'^uare    rocks  of  divers^  colors.    The  Defendants  resided  on  the 
for  agarriaott,  the  land  as  officers,  and  under  the  authority  of  the  Uni- 
nS  ibi^r  tie**  ^  States  who  had  a  garrison  there  and  had  erected 
nipath  of  ttnf    works  at  an  expence  of  30,000  dollars.    The  place  where 
wh^  A^%  the  Defendants  resided  was  two  miles  at  least  abcroe  the 
B.  have  placed  termination  of  the  treaty  line  opposite  the  mouth  of  the 
jhe  gunaon.    Highwosscc.    In  1805  the  line  between  the  United  States 
and  tiie  Cherokee  Indians  was  rnn,  according  to  the  trea- 
ty, under  the  direction  of  the  Defendant,  Meigs,  wh*)  was 
an  agent  of  the  United  States  for  that  purpose ;  and  af- 
terwards the  garrison  reserre  of  three  square  miles  was 
laid  off  by  the  direction  of  the  Defendanty  MeigSf  opposite 
and  a&ove  the  mouth  ;0f  the  Highwassee  river,  making 
thi  treaty  line  from  the  three  forks  of  Duck  river  to  tiie 
point  on  Tennessee  river  opposite  the  mouth  of  Highwas- 
see the  lower  line  of  said  reservation^  and  the  Tennessee 
river  the  southern  line,  meandering  the  river  and  reduc- 
ing it  to  a  straight  line  of  three  miles  in  length* 

The  Defendant's  read  a  copy  of  a  letter  written  by  D. 
Smith  and  the  Defendant,  Meigs,  who  were  commission- 
lers  on  the  part  of  the  United  States,  at  the  tresity  hold- 
en  with  the  Cherokee  India;is,  on  the  25th  of  October^ 
iSOB,  dated  at -Washington,  January  10th,  1806,  and  ad- 
dressed to  the  secretary  at  war ;  in  which  they  say  ^<  by  the 
treaty  with  the  Indians  concluded  atTellico  on  the  25th 
^  day  of  October,  1805,  there  was  reserved  three  square 
miles  of  land  for  the  particular  disposal  of  the  United 
States,  on  the  north  bank  of.  the  Tennessee,  opposite  to 
^nd  bolow  the  mouth  of  Higliwassee*  This  reservation 
is  ostensibly  predicated  on  the  supposition  that  the  gar- 
rison at  south  west  point,  and  the  United  State^  factory 
now  at  Tellico,  would  be  placed  on  the  reserve  during 
jthe  pleasure  of  the  United  States.  But  it  was  stipulated 
with  Ooiibleliead  that  whenever  the  United  States  should 
find  this  land  unnecessary  for-  the  puicposes  mentioned* 
then  it  is  to  revert  to  DoiMthaad ;  proi'ided^  as  a  condi* 
jtion^  th9.t  he  retain  one  of  die  square  miles  to  his  own  use. 
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«iid  that  lie  is  to  relinquish  his  right  and  claim  to  the    mbios 
other  two  sections  of  one  mile  square  each  in  favor  of     &  al. 
John  D.  Chisholm  and  John  Bile^,  son  to  Samuel  Riley »        v. 
one  of  the  interpreters  in  the  Cherokee  nation  in  equal  H'ci.uirQ's. 
shares."  i^essee. 


As  it  is  proper  that  this  be  recognised  we  have  made 
this  statonent  for  your  information, 

■% 
And  have  the  honor  to  ^^  &c. 

DANIEL  SMITH, 
RETURN  J.  MEIGS. 

When  the  Defendant  and  the  other  officers  of  the  Uni- 
ted States  went  to  look  for  the  place  to  erect  the  garri-* 
SOB  ill  parsuance  of  the  reserve,  they  went  first  below 
the  mouth  of  Highwassee ;  But  it  was  a  low  and  mar- 
shy country,  affording  no  good  scite  for  a  garrison  and 
no  wate^  ori^ring  was  to  be  had  there. 

The  Plaintiff's  counsel  insisted  that  the  Indiaa  title  to 
the  land  was  extinguished  and  that  he,had  a  right  to  re- 
cover, and  prayed  the  Court  so  to  instruct  the  jury ;  to 
which  the  Defendant's  counsef  objected  and  insisted  that 
the  Defendants  were  entitled  to  recover  against  the 
Plaintiff,  because  the  Indian  title  Was  not  extinguished ; 
and  beeanse  the  land  was  occupied  by  the  United  States' 
troops,  and  the  Defendants  as  officers  of  the  United 
States,  for  the  benefit  of  the  United  States,  and  by  their 
direction ;  and  because  the  garrison  was  erected  on  the 
land  really  reserved  for  that  purpose  by  the  treaty ; 
as  tiiey  insisted  it  was  out  of  the  land  ceded  that  the 
reserve  was  made.  That  it  must,  by  the  letter  of  the 
treaj^,  be  understood  to  be  land  reserved  to  the 
Indi^is,  out  of  the  part  ceded,  and  not  a  reserve  in 
&vor  of  the  United  States,  out  of  the  land  not 
ceded  by  the  Indians;  and  that  the  term  "resenoc"  in 
tlie  treaty  controlled  the  other  expressions,  «*  apposite 
*^and  hOaw  the  month  of  MghwasseeJ*  That  the  Uni- 
ted States  had  a  right  by  the  constitution  to  appropriate 
the  property  of  individual  citizens;  and  that  the.lyie 
run,  was  the  toue  line  of  the  reservation. 

But  tho  Court  over*ruled  the  objections  of  the  Defen- 
dant's counaeli  and  charged  the  jury  that  the  land  reserv- 
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MEIGS     ed  for  a  garrison  was  op{iosite  to  and  -  below  the  teonth 
&  All.     of  the  Highwassee,  and  that  the  land  opposite  to  and 
V.        above  was  ceitd  to  tlie  United  States  by  the  Indians  by* 
jf <CLuif  6'8  the  treaty  of  Tellico,  and  that  the  United  States  had  no 
lEssEB.   right  to  appropriate  tbe  land  mentioned  in  the  Plaintiff's 
declaration.    And  that  the  Plaintiff  was  authorized  by 
law  to  recover,  it  the  land  covered  by  his  grant  lay  op« 
posite  to  and  above  the  mouth  of  the  Highwassee.    That 
•/     if  the  treaty  had  expressly .  reserved  the  three  miles 
square  for  the  disposal  of  the  United  States  opposite  and 
above  the  mouth  of  Highwassee,  the  Indian  title  would 
be  thereby  extinguished,  as  that  reserve  would  be  north 
of  the  treaty  line.    That  if  the  land  thus  reserved  was  at 
the  time  vacant  land  the  United  States  could  appropri- 
ate  it  as  they  pleased ;  but  if  it  was  private  property  the 
United  States  could  not  deprive  the  individual  of  it  with- 
out making  him  just  compensation  therefor.    And  far- 
ther, that  by  the  expressions  used  in  the  said  treaty,  the 
Indian  title  to  all  land  north  of  the  treaty  line,  from  the 
point  opposite  the  mouth  of  Highw^issee  to  fort  Nasb^ 
except  such  tracts  as  were  expressly  reserved  for  the 
Indians,  was  extinguished;   and  that  the  three  square 
miles,  reserved  for  the  United  States,  must,  according 
to  the  treaty,  be  situate  opposite  and  below  the  mouth  of 
Highwassee.    To  this  opifaion  the  counsel  for  the  De- 
fendants excepted. 

By  the  2d  art.  of  the  treaty  of  25th  October  iSOi^. 
flsrvs  of  United  States,  vol.  8,  p.  ±9%.  J  "  The  Chero- 
^^kec's  quit  claim  and  cede  to  th6  United  States,  ail  the 
*«  land  M^rliich  they  have  heretofore  claimed,  lying  to  the 
<<  Twrth  of  tlie  following  boundary  line :  beginning  at  the 
^*  mouth  of  Duck  river,  running  thence  up  the  main 
^'stream  of  the  same  to  the  junction  of  tlie  fork,  at  the 
'Vhead  of  which  fort  Nash  stood»  with  the. main  south 
<<  fork ;  thence  a  direct  course  to  a  point  on  the  Tennes- 
<'see  i-iver  bank  opposite  the  mouth  of  Highwassee  ri- 
"ver."  &c. 

After  describing  tiie  other  lines  of  the  cession,  the  trea- 
ty proceeds  thus,  «  and  whereas,  fk'om  the  present  ces^ 
<<^on  made  by  the  Cherokees,  and  other  cii*cum6tance8y 
<«  the  seite  of  the  garrisons  at  south  west  point  and  Telli- 
<<coarehecoinenotthemostconvenientand  suitable  places 
M  for  the  accommodation  of  the  Indians^  it  ma^  becoBie 
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«^  expedient  to  remove  the  said  garmons  and  factory  io     mbiqs 
«  some  more  suitable  place ;  thrte  atiuT  square  miU$  drert'     k  xu 
«  «ert^for  the  particular  disposal  of  the  United  States  on        v. 
«<  the  north  bank  of  the  Tenhessee^  opposite  to  and  below  m^clvitg'S 
^^  tte  month  of  the  Higbwassee/'  i.E88ee« 

C.  Lek^/ot  the  Plaintiffs  in  Error. 

The  points  in  dispute  in  this  cause  are  stated  in  the  bill 
of  exceptions.  The  principal  question  is.whi'ther  the 
three  miles  reserved  for  the  use  of  the  United  States  are 
to  lay  below  or  above  tiie  mouth  of  the  Highwassee. 

We  say  that  it  was  the  intention  of  the  parties  that 
tbey  should  lye  above*  The  expression  **  reserved?*  im- 
ports an  exception  to  the  cession.  The  reservation  must 
have  been  out  of  the  land  ceded.  The  United  States 
cobU  not  reserve  what  ^as  not  theirs  b€>fore;  but  for 
the  accommodation  of  the  Indians  they  reserve  three  miles 
square  for  the  use  of  the  United  States.  It  was  intend- 
ed to  prevent  the  extinguishment  of  the  Indian  title  to  so 
much  in  order  to  prevent  individuals  from  purchasing  it. 
The  letter  of  Smith  and  Meigs  to  the  secretary  of  war 
shows  that  the  land  was  to  revert  to  Douhlehead  and  two 
others*  whenever  the  United  States  should  cease  to  have 
a  ose  for  it.  It  was  therefore  clearly  a  reserve,  or  ex- 
cep^n  from  the  general  operation  of  the  grant.  It 
would  be  inconsistent  with  the  faith  of  the  treaty  to  suf- 
fer any  in^Uvldual  to  possess  it. 

JowRs,  eontrOf 

Relied  upon  tbe  plain  words  of  the  treaty* 

The  word  <«  reserve'*  is  tlie  only  thing  that  can  justify 
a  question ;  but  it  means  « to  appropriate*'  to  "  set  apart!' 
to  hold  it-for  the  use  of  the  U.  States*  for  the  purpose 
of  a  garrisonf  but  not  to  make  an  absolute  grant  or  ces- 
sion of -the  land.  The  expression  <<  three  o^/ier  square 
milesy"  riiows  that  they  meant  other  than  the  land  ceded^ 

Tbe  letter  is  not  evidence ;  it  is  no  part  of  the  treaty ; 
it  was  never  ratified  by  the  senate ;  and  is  unimportant 
if  it  wa&  It)  however,  ^hows  that  there  was  no  mistake 
ii  tbo  word  '«  below**  in  the  treaty. 
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MEIGS        C.  Lee^  iii  reply. 

&  AX. 

.V.  The  word  <^  reserve"  was  used  to  keep  individtial» 

M^cxuiTG^s  from  appropriating  to  themselves^  the  lands  supposed 

iJKssEE.   most  convenient  for  the  mutual  accommodation  of  the 

Indians  and  the  United  States.    It  means  the  same  as 

the  word  «  retain.'^ 

* . 
The  word  ^^  other**  is  put  inN)pposition  to  the  former 
sites  of  the  gaiTison  and  factory.     It  is  straining  the 
word  <*  reserve*  very  far  to  make  it  mean  a  new  grant. 

Marshaxl^  Ch.  J. 

Does  the  question  arise  in  (his  case  whether  a  grant 
.  is  good  before  extinguishment  of  the  Indian  title? 

C.  Lee. 

That  question  does  not  come  up  in  thi§  case. 

Stoet,  J". 

That  question  has  been  decided  in  the  case  of  Fktch- 
er  V*  Peck. 

February  ±Sth.    MsenU..JonN9oy,  J.  S^  Toud^  J. 

Mabshaix^  Ch.  J.  delivered  the  opinion  of  the  Court 
as  folio ws.- 

The  land  for  which  this  ejectment  was  broaght,  lies 
Within  the  territory  ceded  to  the  United  States  by  the 
state  of  North  Carolina^  and  was  claimed  by  a  patent 
anteriqr  to  that  cession.  At  the  date  of  the  grants  the 
Indian  title  had  not  been  extinguished.  On  the  2Mh  day 
of  October,  180.^,  a  treaty  was  made  between  the  United 
'  States  and  the  Cherokee  Ifidians,  in  which  the  Indians 
ceded  to  the  United  States  <«*all  the  land  lying  to  the 
<<  north  of  the  following  boundary  line ;  beginning  at  the 
<<  mouth  of  Duck  river,  runningthence  up  the  main  stream 
«  of  the  same  to  the  junction  of  the  fork,  at  the  head  of 
'<  which  fort  Nash  stood,  with  the  main  south  fork  ^ 
<«  thence  a  direct  course  to  a  point  on  the  Tennessee  ri- 
<«  ver  bank  opposite  the  mouth  of  the  Highwassee  river-*^ 
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Tbe  qnestiOB  on  which  the  cause  has  been  placed  is  iritlfiis 
ttiisu  Is  the  land,  claimed  by  the  Plaintiff  in  the  Court  &  aX. 
below>  within  the  coded  territory  ?  v. 

The  line  mentioned  iti  the  treaty  has  been  mil,  and   liEsssn* 
the  land  in  controTersy  lies  on  the  ncnrth  side  of  it,  and  «-——««-* 
consequently  within  the  limits  c^ed  to  the  United  Ststtes; 
but  there  was  a  further  stipulation  in  tlie  treaty,  which 
the  PlainUis  in  error  say  comprehends  the  latide  for 
Which  this  suit  is  bro«gfat. 

Jkfter  describiiig  the  ceded  territory,  the  treaty  pro* 
oeeds  to  say :  •'^d  whereafi  from  the  present  ce^ion 
«<  made  by  the  Cherokees,  avid  other  circumstances,  the 
«  scites  of  the  garrisons  at  South  west  point  and  Tellico 
<^atfe  become  not  the  most  convenient  and  suitable  pla-> 
^^ces  for  tbe  nccomtnodation  of  the  said  Indians,  it  may  • 

«« become  expedient  to  remove  the  said  garrisons  and 
^factory  to  some  more  suitable  place,'*  three  otAer  squaro 
miles  are  reserved  for  the  particular  disposal  of  tbe  Uni-^ 
ted  States  on  tbe  north  bknk  of  the  Tennessee  opposite 
to  and  below  the  mouth  of  Highwassee* 

The  eeded  territory  lies  above  the  mouth  of  High«» 
wassee,  as  does  the  land  in  controversy ;  y^t  the  Plain^' 
tiCh  i^  error  contend  that  this  land  is  Within^  the  stipu^ 
lation  for  a  resisrve  of  three  square  miles  to  lie  below  the 
mouth  of  Highwassee. 

* .  -  • 

They  attempt  to  sustain  this  proposition  by  aUej^ng 
that  the  word  w  below"  was  inserted  in  the  treaty  by 
mistake^  when  the  word  <<  above''  was  intended. 

This  mistake  dilgbt  certainly  to  be  very  clearly  de- 
monstrated, before  the  Courts  of  the  United  States  can 
found  upon  its  existence  a  judgitient  which  shall  deprive 
a  citizen  of  bio  property* 

Tbe  argaihent,  so  far  as  it  is  drawn  from  the  treaty 
itself  rests  on  the  word  <«  reserved/^  It  is  said  that  the 
fauids  ^*  r^eserved  for  the  particular  disposal  of  the  United 
States,^'  must  necessarily  be  a^  part  of  the  ceded  territo- 
ry, or  the  teral  would  not  aptly  express  tiie  idea  of  the 
]Mffties. 
VOL.  IX.  S 
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MEIGS        The  Coart  cfmnot  accede  to  this  reasoning.    The  trea- 
&  AU     ty  is  the  contract  ot*  both  parties,  each  having  lands* 
r.        The  words  are  the  words  of  both  parties,  and  the  term 
m^cluitg's  might,  without  any  strained  construction,  be  applied  to 
UBssBfi.   the  lands  of  either*    No  great  violence  is  done  to  the 
'     '"  known  import  of'the  term  as  used  in  the  treatyf  if  it  be 
considered  as  equivalent  to  the  words  <«  set  apart,"  This 
construction  is  rendered  necessary  by  the  word  <<  other.'' 
M  Ttiree  o^f  isquare  miles,"  that  is,  other  than  those  be- 
fore ceded,  are  reserved  for  the  particular  disposal  of 
the  United  States.     The  context,  instead  of  proving  that 
the  word,  <«  below"  was  osed  by  mistake  in  the  treaty^ 
would  rather  induce  the  Court  to  put  that  construction 
on  an  ambiguous  term,  had  one  been  employed* 

The  counsel  for  the  Plaintifb  in  error  also  r^ly  on  a 
letter  written  by  the  coinmissioners  who  negotiated  the 
treaty  to  the  secretaiy  of  war  on  the  10th  day  of  Janua- 
ry, 1806.     But,  without  inquiring  into  the  weight  to 
*  which  such  a  letter  is  intilled  in  such  a  case,  it  is  to  be 

oliserved  that  the  letter,  agrees  with  the  terms  of  the 
treaty.  It  says  that  the  three  square  miles  reserved  for 
the  particular  disposal  of  the  U.  States,  were  <<  opposite  to 
and  below  the  mouth  of  the  Higbwassee."  It  is  unnecessa^ 
ry  to  make  a  farther  comment  on  this  letter  than  to  say^ 
that  there  is  no  expression  in  it  which  appears  to  the 
Court  to  countenance,  in  the  slightest  degre^^  the  idea 
that  the  word  «*  below"  in  the  treaty  was  used  by  mis- 
take instead  of  the  word  «<  above." 

The  facts^.  that  the  agents  of  the  United  States  took, 
possession  of  this  land  lying  above  the  mouth  of  tho" 
Highwassee,  erected  expensive  buildings  thereon,  and 
placed  a  garrison  there,  cannot  be  admitted  to  give  aa 
Explanation  to  the  treaty^  wMch  would  contradict  its 
plain  words  and  obvious  meaning.  The  land  is  certain- 
ly the  property  of  the  PlaintijQT  below ;  and  the  United 
States  cannot  have  intended  to  deprive  him  of  it  by  vio- 
lence, and  without  compensation.  This  Court  is  unan- 
imously and  clearly  of  opinion  that  the  Circuit  Court 
committed  no  error  in  instructing  the  jury  that  the  In- 
dian title  was  extinguished  to  the  land  in  controversy^ 
and  that  the  Plaintiff  below  might  sustain  his  actions 

The  judgment  is  affirmed  with  costs* 
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SIMMS  V.  GUTHRIE  AND  AL.  1815. 

Feb.  8th. 


Jhent....liiTiSQ9Toi!f,  J.  ST0RY9  J.  and  ToDn^  /« 

ERROR  to  the  Circuit  Court  for  the  District  of  ^k.  wi  .ow 
Kentackj,  tn  a  suit  m  chancery.       ^  of  Vti^nn, 

which  ^Tea  a 

The  facts  of  .the  case^  as  stated  by  the  chief  justice  in  Tnilptkm  tT' 
deUverine  the  opinion  of  thfe  Court,  were  as  follow :       ^ho»  ^^o  had 

marked  k  im- 
proved   land 

CAaries  Simms,  the  Plaintiff  in  error,  having  ohtain-  beforeUiejear 
ed  a  judginent  iii  ejectment  for  certain  lands  lying  in  J^^t**i*Sitto 
JCentucky,  in  possession  of  the  Defendants,  for  which  the  time  when 
the  said  Simms  held  a  patent  prior  to  that  under  which  *•»«  improve- 
the  Defendants  claimed,  a  bill  of  injunction  was  filed  by  ntatie,  and  to 
theta,  praying  that  he  might  be  decreed  to  convey  to  the  time  of  the 
them  so  much  of  the  land  in  their  possession  as  was  in-  JSJ^^^'JS 
eluded  within  his  patent.  the  time  when 

tlie  claim  fop 

It  appeared  in  evidence  that,  in  the  year  1776,  a  com-  tjon  was  marie 
pany,  of  whom  John  Ash  was  one,  marked  and  improv-  ^^^  the 
ed  several  parcels  of  land  lying  on  the  waters  of  Salt  raissionerr^* 
river.    John  Ash  made  an  improvement  on  the  waters  if  •n  entry  b« 
of  the  Town  Fork  of  Salt  river,  soon  after  which  Wil-  "^^^J^l 
liam  M<Coiioro,  another  member  of  the  same  company,  preemption 
made  an  imprb-^-ment  at  a  spring  on  the  same  stream,  ^^'jJiJ^^ 
about  seven  hundred  yards  below  him.    Ash  complain-  the  Cme  of 
ed  that  M^Collom  had  encroached  on  his  rights  uy  ap-  theaasignorte 
proaching  too  near  him ;  upon  which,  they  agreed  to  il^^the'^etmy, 
decide  by  lot  who  should  be  entitled  to  both  impi'ove- if  the  entry  i«t 
ments<      Fortune  determined    in   favor   of  Ash,   a^^ronuandlnib 
M'CoIIom  relinquished  his  rights,  and  improved  else-  mentionanini- 
where.    Ash  afterwards^  amended  both  improvements,  prf>vement, 
and  planted  peach  stones  at  that  which  was  made  by  ^|^^^  y^^  ^, 

himself*  scribed    with 

'sufficient  eer- 
««..  .iV^i^^A  ••  tainty  in  other 

In  April,  1780,  before  the  Court  of  commissioners  respecta. 
appointed  in  oouformity  with  the. act  generally  denomi-  j^  ^*"  inequi- 
nated  the  previous  title  law,  John  Ash  obtained  a  rer- jJjj^^eD{°***^* 
tificafte  in  the  following  words:  « Jo]»n  Ash,  senr.  claim-  law  is  not  tote 
**cd  a  pre-emption  of  1,000  acres  of  land  in  the  district  ^^H^^li^bifr 
^  of  Kentucky  on  account  of  marking  and  improving  and  therefore 
^*the  same  in  the  year  1776,  lying  on  the  waters  of  the  '^^  «  not  ne- 
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BIHU9    *^  Town  Fork  of  Salt  riverf  about  two  miles  nearly  east 

V.        <<  from  Joseph  Cox's  land,  to  include  his  improvement, 

^^UTHBiE  «  Sfatisfactory  proof  being  made  to  the  Court,  they  are 

&  All.  <<  of  opinion  that  the  said  Ash  haa  a  right  to  a  pre-emp- 
——-<——  <«  tion  of  l,opo  acres  of  land,  to  include  the  above  loca- 
cesBary  in  a  a  tion>  and  that  a  Certificate  issue  accordingly." 

Court  of  limit-  ^  °  "^ 

/Bd  jurisdlctioii  ■  ^  '  ^ 

to  make  other  This  certificate  was  assigned  to  Terrell  and  Hawkins^ 
^uSdSctLif'^who,  in  April,  1781,  made  the  following  entry  thereon 
those  parties  in  the  Surveyor's  office  of  the  county  iiji  wliich  the  lands 
?S)t*M*to"®-  "Terrell  and  Hawkins  entered  1,000  acres.  No* 
the  jurisdiction  "  12a6f  on  the  waters  of  the  Town  Fork  of  Salt  river,' 
of  ti^e  Court.  <<  |j|out  two  miles  nearly  east  from  Joseph  Cox^s  land, 
nant  iT^uity  *^  to  include  his  improvement.''  This  entry '  was  sur- 
cannot  Qbtaia  veyed  and  patented,  and  the  Defendants  claim  under  it. 
Sw^an  %  The  date  of  this  patent  was  on  the  6th  of  March,  1786. 

rhas   ai^ed   in 

wf  bili.  The  entry  of  Charles  Simms  was  made  on  the  13th 

of  Aprily  l^'SOt  his  survey  on  the  25th  of  the  same 
month,  and  bis  patent  issued  on  the  19th  of  Aprils  i783. 

The  claim  un^r  an  improvement  being  of  superior 
,  dignity  to  that  (fpbarl^'S  Simms^  his  title  must  yield  to 

that  of  the  Defendants  in  error,  if  theirs  be  free  from 
objection.        '     - 

The  land  law  of  Virginia,  under  which  all  parties 
claim,  Inquires  that  locations  shall  be  nr^ide  so  specially 
and  precisely  that  other  persons  may  be  enabled  with 
certainty  to  locate  the  adjacent  residuum. 

I 

The  situation  of  Kentucky,  covered  with  conflicting 
titles  to  land,  has  made  it  necessary  that  this  requisition 
pf  the  law  slioiild  be  enforced  with  some  degree  of  rigor, 
while  the  ignorance  of  early  locators^  the  dangws  to 
wliich  they  were  exposed,  and  the  difficulty  of  descri- 
hing,  with  absolute  precision,  lands  which  were  held  by 
a  very  slight  improvement  made  on  a  single  spot,  and 
whicfi  ct)uld  not  be  immediately  surveyed,  induced  the 
Courts  of  tJfat  country,  for  the  purpose  of  preserving 
entries  a|i  far  as  was  consistent  with  law,  to  frame  cer- 
tain general  rules  of  very  extensive  application  to  cases 
which  occurred.  One  was,  that  the  designation  of  any 
particular  spot  of  general  notoriety,  or  such  a  descrip- 
tion of  {t  in  relation  tf>  some  place  of  g^eriil  notoriety 
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fls  "woidd  dearly  point  it  out  to  subsequent  locators»  siBCWt 

would  give  sufficient  notice  of  the  place  intended  to  be  'v* 
appropriated^  and  that  a  failure  to  describe  tbe  external  |«i7TiatiB 

figure  of  the  land  should  be  supplied  by  placing  the  im-  &  au 

proFPment  in  the  centre,  and  drawing  round  it  k  square  ■  ■■ 
with  the  lines  to  the  cardinal  points,  which  should  com- 
prehend the  quantity  claimed  by  the  location. 

The  Court  below  was  of  opinion  that  there  was  suf« 
ficient  certainty  in  the  certificate  of  John  Ash,  senr. 
and  in  tbe  entry  afterwards  made  with  tlie  surveyor  by 
Terrell  and  Hawkins ;  that  the  improvement  intended 
to  be  c/aimed  by  Ash  was  that  which  he  won  of  M«Col- 
loBu  and  that  the  land  should  be  surveyed,  in  a  ^uare 
form  with  the  lines  to  the  cardinal  points,  including  the 
improvement  won  of  M^Collom  in  the  centre.  A  sur* 
vey  having  been  made  in  conformity  with  this  interlocu- 
tory decree^  the  Court  ordered  tbe  Defendant  below  to 
convey  severally  to  the  Plaintiffs  in  that  Court  so  much 
of  the  land  claimed  by  them  as  was  included  in  his  pa- 
tent. To  this  decree  Charles  Simma  has  sued  out  a 
writ  of  error. 

■ 

SwAmr,  for  the  MainUff  in  error 9  contended^ 

1.  That  Simms  having  the  first  entry  and  first  pa- 
tent and  judgment  at  law  in  ejectment,  his  title  must 
prevail. 

The  entry  of  Terrell  and  Hawkins  in  1781  cannot  be 
connected  with  the  settlement  of  Ash.  It  does  not  re- 
fer to  it,  and  the  want  ot  such  reference  cannot  be  aid^ 
ed  by  any  extrinsic  evidence.  The  entry  must  be  in  * 
itself  sufficient,  or  it  j^an  avail  nothing.  Harding^M  Rcr 
ports,  108,  PaUtrsfm^s  devisees  t.  Bradford. 

2.  The  entry,  if  it  can  b^  connected  witii  the  certificate 
of  the  commissieners  in  favor  of  Ash^  is  still  void  for 
uncertainty.  There  were  two  settlements  by  Ash,  and 
it  does  not  appear  to  which  the  commissioners^  alluded ; 
or  if  it  does  appear  to  which  they  alluded,  it  wad  to  the 
first  settlement  of  Ash,  and  not  to  that  which  was  be- 
gin by  M^CoUom.  Hughe^s  Reports^  p.  95,  Barding^s 
Seports^  140,  Craig  v.  Dorraifu  The  land  ought  to  have 
been  surveyed  feom  Ash's  first  settlement^  and  not  from 
that  which  he  won  from  M'Alhim. 
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SIMMS        JOKRSf  conlra. 

SUTHRIB      1.  The  first  objection  is^  that  the  right  of  pre^mptioim 
&  Ai..     never  belonged  to  this  landy  because  it  is  said  tha^ 
"  ■       ^—  Sirnms  had  a  prior  claim. 

But  ^he  act  only  excludes  from  the  right  of  pre-emp- 
tion,  lands  to  which  a  Ugal  title  had  been  acquired  pri- 
or to  the  date  of  the  act.  The  law  refers  back  to  the 
improvementf  and  gives  the  pre-emptiont  notwithstand* 
ing  an  intermediate  title,  s  8imms  must  show  that  bm 
title  commenced  before  the  passing  of  the  land  law* 

2.  The  second  objection  relates  to  the  vagueness  of 
the  entry. 

The  entry  of  Terrell  and  Hawkins  was  made  upon 
warrant  No.  1226,  and  refers  to  it  That  warrant  was 
lodged  with  the  surveyor,  and  refers  to  the  pre-emption 
certificate  of  Ash. 

,The  cases  cited  to  show  that  you  cannot  make  a 
Tague  entry  certain  by  reference  to  another  paper,  are 
of  recent  date,  and  if  they  are  to  b«  understood  as  the 
opposite  coi^nsel  contends,  wofild  be  in  opposition  to  the 
analagous  cases,  in  the  case  of  PaUer^<m*s  dtvutees  t>. 
Bradfordf  Harding^  108,  it  is  said  that  if  the  entry  calls 
for  an  improvement  you  may  refer  to  the  certificate  to 
show  where  the  improvement  was.  So  in  &reehup  v. 
•  JOmtout  Bdrdingf  16,  the  Court  decided  that  you  might 
refer  to  another  paper  to  show  what  was  ambiguous  in 
the  entry. 

It  is  also  said  that  it  appears  by  extraneous  evidence 
that  there  were  two  improvements  by  Ash,  and  tbere^ 
fore  that  the  entry  is  uncertain. 

The  questi<m  is  whether  the  improvement  was  snifl* 
eiently  notorious  to  give  notice  to  subsequent  locators. 
It  might  have  been  as  notorious  as  any  other  object.  The 
cabin,  the  spring,  the  run  and  the  location  of  Joseph 
Cox  were  ail  well  known.  But  it  is  in  proof  tiiat  one 
of  the  improvements  was  abandoned.  They  were  near 
each  other  and  formed  only  one  plantation  or  settlement. 
The  evidence  is  that  Ash's  improvement  means  the 
cabin  where  his  widow  now  lives. 
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SwAHK,  tfi  reply.  nnmn 

V. 

The  pre-emption  of  .4sb  ought  to  be  laid  off  from  his  gutbbib 
first  ifliprovement.  AsU  renewed  both  inftrovcnicnts,  &  al, 
*¥!£.  jS^'s  and  M*Cottom%  as  $uch.  The  question  i8» 
which  was  Ash's  settlement  at  the  time  referred  to  in 
the  certificate  of  the  Court  of  commissipners  ?  Wbat 
did  he  mark  and  improTe  in  the  year  1776  ?  It  is  the 
improirement  made  in  1776  only  to  which  the  commis- 
aioiierB  refer.   The  cabin  was  built  after  the  certificate. 

Jfebnary  14/JL  .Steefit..  Johksoh,  /•  and  Todd>  J. 

Mamsuxll^  Qh.  J.  after  stating  the  facts  of  the  case^ 
detivered  the  opinion  of  the  Court  as  follows : 

The  first  error  assigned  is  that  the  entry  and  survey 
of  the  Plaintiff  in  error  being  prior  to  the  claim  made 
by  Ash  before  the  Court  of  commissioners,  gave  him  a 
1^^  right  to  the  land  so  entered  and  surveyed^  not  to 
be  affected  by  the  subsequent  claim  of  Ash. 

The  words  of  the  act  of  assembly  are,  «  That  all 
*^  those  who,  before  the  said  (ii*st  day  of  January,  1778^ 
**  had  marked  out  or  chosen  for  themselves  any  waste 
^  or  unappropriated  lands,  and  built  any  house  or  hut, 
«<  or  made  otiier  improvements  thereon,  shall  also  be 
^  entitled,  on  the  like  terms,  to  any  quantity  of  land,  to 
«'  include  such  improvemenl^  not  exceeding  1,000  acres, 
^  and  to  which  no  oUicr  person  hath  any  legal  right  or 
"claim/' 

The  Conrt  is  clearly  of  opinion  that  the  words  of  the 
law  refer  to  the  time  when  the  improvement  was  made, 
and  to  the  time  of  the  passage  of  the  act;  not  to  the 
time  when  the  claim,  founded  on  that  improvement,  was 
made  to  the  Court  of  commissioners.  If  the  land,  when 
improved,  was  waste  and  unappropriated,  if,  at  the 
passage  of  the  act,  no  other  person  had  "  any  legal 
right  or  claim''  to  the  land  so  improved,  such  right 
could  not  be  acquired  until  that  of  the  improver  should 
be  lost. 

The  second  error  is,  that  the  entry  made  by  Terrell 
and  Hawkins  with  the  surveyor  has  no  reference  to  the 
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SIMMS     pi^-emption  certificate  of  Ash^  and  is  ttierefora  not  s 
v.^      good  and  valid  entry  of  Asb's  pre-emption  right* 

GIJTHRIB 

'&AX*  Terrell  aiid  Hawkins  were  assignees  of  Ash;  and 
this  ought  to  have  been  expressed  in  tlie*  entry.  Those 
words  are  omitted.  '  In  cotisequence  of  their  omissioiij 
It.  does  not  appear  whose  improvement  is  to  be  incladed* 

Upon  this  point  the  6ourt  has  felt  a  good  deal  of 
difficulty.  If  the  entry  with  the  surveyor  contd  be  con- 
nected wiUi  the  certificate  of  the  commissioners^  this 
difficidty  would  be  entirely  removed*  But  tbe  Court  19 
not  satisfied  that,  according  to  the  course  of  decisions 
in  Kentucky^  such  reference  is  i^owable^ 

The  Court,  however,  is  rather  inclined  to  sustain  the; 
location,  because  its  terms  are, such  as  to  suggest  to  any 
subsequent  locator  the  nature  of  the  omission  wijich  had 
been  made. 

Terrell  and  Hawkins  ent^r  1^000  acres  of  land,  <<  t# 
include  his  improvement.^'  It  was  then  a  warrant  found- 
ed on  an  improvement;  and  that  improvement  was 
made,  not  by  them,  but  by  a  single  person.  Of  that 
single  person  Terrell  and  Hawkins  were,  of  course,  the 
assignees.  The  {dace  was  described  with  such  Certmn* 
fyas  would  have  been  sufficient,  bad  the  assignment 
been  stated.  On  coming  to  the  plar^,  Ash's  improve- 
ment would  have  been  found.  The  mistake,  therefore^ 
does  not  mislead  subsequent  locators. '  It  does  not  point 
to  a  different  place.  They  are  as  well  informed  as  tliey 
would  have  been  by  the  insertion  of  the  omitted  words< 
The  entry,  too,  contains  a  reference  to. the  warrant 
which  the  law  directed  to  be  lodged  with  the  surveyor, 
and  to  remain  there  until  it  should  be  returned  with  the 
plat  and  certificate  of  survey  to  the  land  office. 

3.  It  is  also  objected  that  some  of  the  Defendants  id 
error  do  not  show  a  complete  legal-  title  under  Teirell 
and  Hawkins,  for  which  reason  they  &ave  not  entitled 
themselves  to  a  conveyance  from  Charles  Simms;  and 
that  one  of  them,  John  Meiggs,  has  obtained  a  decree 
for  140  acres  of  iand^  althoiigh  in  the  biU  he  claimed 
only  100  acres. 


hbbruart  team  isis. 
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Jtegularly  the  Claimants  who  have  only  an  eqaitable     naui 
title  ought  to  make  those  whose  title  they  assert,  ad        v» 
well  as  the  person  from  whom  they  claim  a  conTeyance»  guthsib 
parties  to  the  suit.    For  omitting  to  do  so  an  original     &  ax« 
bill  night  be  dismissed.    But  tins  i&i  a  bill;  to  enjoin  a< 
judgment  at  law  rendered  for  the  Defendant  in  equity 
i^gainst  the  Plaintiffs.     The  bill  must  be  brought  in  the 
Court  of  the  United  States,  the  judgment  having  been 
rendered  in  that  Court.    Its  limited  jurisdiction  might 
posubly  ci'eate  some  doubts  of  the  propriety  of  making 
citlaena  of  the  same  state  with  the  Plaintiff,  parties  De- 
fendants* In  such  a  case^  the  Court  may  dispense  with 
parties  who  would  otherwise  be  required,  and  decree 
as  between  those  before  the  Courts  since  its  decree  can* 
not  affect  those  who  are  not  parties  to  tlie  suit. 

It  is  certainly  a  correct  principle  that  the  Court  can* 
not  decree  to  any  Plaintiff,  whatever  he  may  proVe» 
more  than  he  claims  in  his  bill.  Nothing  further  is  in 
issue  between  the  parties.  It  is  not  nt^cessary  to  in- 
quire whether  any  thing  appears  in  this  cause,  which 
can  prevent  the  Plaintiff  from  availing  himself  of  this 
principle;  because  the  decree  will  be  opened  on  another 
point,  in  consequence  of  which  this  objection  will  pro- 
bably be  removed.  • 

4.  The  fourth  error  is  tliat  John  Ash  having  two  im- 
provements, it  is  uncertain  which  he  claimed  bt^fore  the 
commissioners,  and  his  entry  is  on  this  account  void ; 
or  if  not  so,  then  his  claim  was  for  the  improvement 
aiade  by  biniself>  and  not  for  that  won  from  M^Collom. 

It  is  admitted  that  if  the  terms  of  the  entry  are  such 
as  to  leave  Ash  at  liberty  to  select  either  improvement, 
it  is  void ;  and  that  if  t!ie  terms  of  the  entry  confine 
kim  to  either,  he  must  abide  by  his  original  election. 

Upon  considering  the  testimony  on  this  point,  the 
Court  is  of  opinion  that  the  entry  may  be  construed  to 
r^er  to. one  improvement  in  exclusion  of  the  other;  but 
that  the  improvement  referred  to  is  the  one  first  made 
by  faimsel& 

Let  the  several  members  of  this  description  be  ex- 
amined* 
TOL.  IX.  * 
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Joim  A^  senr*  cUUrned.  l^QCM  acres  of  huid»  &c*  <^on 
'v4.       <<  accQuttt  of  mark^g  and  inprovkig  the  same  in  tUe 
f^|rt«iUli^  <<  year  177€«" 

Tbey  were  both  marked  and  improved  in  the  year 
17709  the  one  by  Ash  himself,  the  other  by  M<GoUom» 
The  description  proceeds,  <•  lying  on  the  waters  of  the 
'<  Town  Fork  of  Salt  rivor,  about  two  miles  nearly  east 
^<  from  Joseph  Cox's  land*" 

fioth  improvements  are  on  the  same  \^ater  oonFae  $ 
iMil  tbal  made  by  Ash  is  nearer  the  distance  toA  tko 
Gounw  from  Joseph  Coil's  land,  mentioned  in  the  cmr* 
tificatef  than  that  made  by  M<CoUom. 

If,  then,  it  be  not  absolutely  uncertain  to  which  im-» 
provement  reference  is  made  in  the  certificate!  Htda 
Court  is  of  opinion  that  the  improvemea,t  made  by  Aah 
himself  is  designated. 


Is  there  any  testionony  in  the  cause  which  ^czn 
trol  the  meaning  of  the  t^ms  of  the  certificate  whem 
viewed  independent  of  tiiat  testimony  ? 

There  is  evidence  Ihat  the  improvement  at  M^CoI* 
lom's  spring  was  generally  known  in  the  neighborhood. 
But  there  is  no  reason  to  believe  that  the  improvement 
originally  made  by  Ash  himself  was  not  also  known^ 
nor  is  there  any  reason  to  believe  that  be  had  abaado»^ 
ed  it.  On  the  contrary,  he  added  to  it  by  plahtin|f 
peaeh  stones  after  having  won  that  made  by  M^Colkun. 

It  is  also  in  prdof  thitt,  at  the  Court  of  commission- 
ers, in  April,  1780,  in  conversation  with  Thomas  Polk^ 
whom  hie  l^en  designed  to  call  on  to  prove  his  im- 
provement, he  said  that  he  intended  to  settle  at  M<Col- 
lom's  spring. 

Stti^Misine  this  to  amount  to  a  declaration  of  bis  in- 
t^t  to  foimd  his  claim  to  a  pre-emption  on  the  improve- 
ment commenced  by  M<Collom,  and  completed  by  him- 
self, that  intent  not  appearing  in  the  certificate  and  en- 
try, could  not.cdntrol  those  documents.  But  the  Court 
Is  not  of  opiniiin  that  tibe  oon¥eiMtion>  wiH  warrant  this 
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iafercncei   The  whole  oase  shows  timt  Ash  retained  his    smif  s 
daitn  te  ieth  improreBientSy  md  designed  to  nirlmie        v» 
both  n  his  pre-emption.   They  are  hoth  incUided  jn  bis  sitthbis 
sorvef.    His  declaration^  therefore^  that  he  meant  to     &  al. 
8^)08  at  M<C>olloni's  spring,  and  the  subsequent  hiiiM-  •*— 
ing  of  a  cabin  at  that  spring,  no  more  proves  which 
improvement  w^s  the  foundation  of  his  title  than  if  he 
had  declared  a  design  to  settle  at  anjr  other  place  on 
the  same  tract  of  land,  and  had  carried  that  intention 
afterwards  into  execution  by  building  at  such  place*  ' 

This  Court  is  of  opinion  that  there  is  errqr  in  so 
mnch  of  the  decree  of  the  Circait  Court  as  directs  the 
surrey  of  Ash's  pre-emption  to  be  made  on  the  improve- 
jnent  commenced  by  M^CoUom,  which  is  at  black  A  in 
the  plat  to  which  the  decree  refers ;  and  that  the  said 
pre-emption  right  ought  to  be  surveyed  on  tbeimprover 
ment  originally  made  by  Ash  himself,  which  is  at  figure 
2  in  the  said  plat.  The  decree,  therefore,  must  be  re* 
versed,  and  the  cause  remand^  to  the  Circuit  Coorty 
with  directions  to  conftrm  ttieir  decree  to  the  opinion 
given  by  this  Court 

The  decree  of  this  Court  is  as  follows  s 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  from  the  Circuit  Court,  and  was  argued  by 
counsel ;  on  consideration  whereof  tlie  Court  is  of  opi^ 
nion  that  there  is  error  in  so  much  of  the  interlocutory 
mmd  final  decrees  of  the  said  Court  as  directs  Charles 
Sirams  to  convey  to  the  Plaintifih  in  that  Court  the  land 
included  in  his  patent  and  In  the  survey  directed  to  be 
made  by  that  CouH,  of  the  claim  of  the  said  Plaintilfe, 
which  survey  was  oS^dered  to  be  made  in  a  square  torn, 
including  the  improvement  at  MtCoIIom's  spring  wMch 
is  designated  in  the  plat  by  the  black  tetter  A  in  the 
centre ;  and  that  the  said  decrees  ought  to  be  reversc^l 
and  annulled,  and  the  cause  remanded  to  the  Circuit 
Court  with  directions  to  cause  the  said  pre-emption 
right  of  the  said  Ash  to  be  surveyed  in  a  square  form 
with  the  lines  to  the  cardinal  points,  and  includipg  tiie 
improvement  originally  made  by  the  said  John  Ash, 
senr.  which  is  designated  in  the  plat  filed  in  the  said 
caose  by  figure  %  in  the  centre  j  mA  with  further  iu 
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siMMg  .  rcctions  to  order  the  said  Charles,  Simms  to  cJdnvey  t^ 

V.        the  plaintiflb  in  the  Circuit  Court  respectively  the  land 

am^HBiB  included  in  his  patent,  and  lying  within  their  sevci-al 

k  At.     claims  as  made  in  their  bill,  and  as  sustained  by  the 

evidence  in  the  cause.    All  which  is  ordered  and  dc- 

creed  accordingly. 


1815.  SPEAKE  AND  OTHERS 

Feb.        lOth. 

V. 

THE  UNITED  STATES. 


•d(senf...ToD05  J. 


^  iL  bond  taken 


ERROR  to  the  Circuit  Cpurt;  for  the  district  of 
by  Virtue  of  Columbia,  in  an  action  of  debt  fpr  8787  dollars  upon  a 
^theeiX^^,  ^»"**  dated  14th  April,  1808,  tAen  by  the  collector  of 
law  of  Januar}  the  port  of  Georgetown,  wjth  condition  to  be  void  if  th© 
^ot*  void*  &[  ^"S  Active  «  should  not  proceed  to  any  foreign  port 
though  takeh  ^^  or  placc,  and  the  cargo  should  be  rp-landed  in  some 
by  oonseut  of  «^  port  of  the  United  States.*'  The  bond  was  executed 
^r^^asei^had  ^7  Spcake,  the  master  ot  the  vessel,  and  by  Bevfrly  and 
sailed.  Ober  the  owners  of  the  cargo,  in  compliance  with  tli6 

Zf  i^ed  1st  section  of  the  act  of  congress  of  the  9th  of  January, 
to  deny  that  1808,  entitled  "  an  act  supplementary  to  the  act,  cnti- 
TOchT bSnd*  "  ^  *"  ^^^  laying  an  embargo  oii  all  sliips  and  vessels 
k  double  the  "  i"  the  ports  and  harbors  of  the  United  States."     Vd, 

true    vahie  of  9,  «.  IQ, 
the  vessel  and       * 
cargo. 

The  name  of     The^  Defendants  having  pleaded  severally,  sundry 

b^eSJ^'^frim  ?*?^^  "P^"  ^*»'C^  issues  in  fact  were  joined,  pleaded 
a  bond  find  a  jointly,  (after  oyer,)  1st.  "  that  they  ought  not  to  be 
i^et^du^ "  charged  with  the  debts  afoiusaid  by  virtue  *of  the  wri- 
sent  of  Suhe  "  t**g  Obligatory  aforesaid,  1>ecause  they  say  that  th^ 
partie^  with- «  said  Writing  obligatory  was  required  and  taken,  by 
S^^vS!d  1**^  "  o".®  John  Barnes,''  collector,  &c.  «  by  color  of  bis 
wch  ooasent  *•  Said  •fflce  as  collector  as  aforesaid,  and  b^  pretence  of 
hy^^r'lt "  ^"  ^^  "^^  congress,  entitled,*'  &c.  (the  act  of  January 
dence;  and  it  ^b,  1808,  vol.  9,  p.  10,)  «  which  Said  Writing  obligatory 
Is  immaterial «  and  the  Condition  thereof  were  not  taken  by  the  said 
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«  Jolm  Barnes,  collector,"  &c.  <^  pursuant  to  the  said   spbake 
«<  act  of  congress,  but  contrary  thereto  in  this,  viz.  that  &  othkes 
**  the  said  writing  obligatory  was  not  sealed  or  deliver-        v. 
ed  by  the  said  Robert  Ober  until  after  the  vessel  in  the  upstates* 
condition  of  the  said  writing  obligatory  mentioned  -i-^.— — 
«  Aad  received  a  dearance  in  due  form  from  the  said  coK  vheiher  the 
*'  lector,  and  after  she  had  been  allowed  to  depart  and  had  ^"^iSbre  w 
«<  Ojctiudhf  departed  from  the  said  port  of  Georgetown  un-  after  the  exe- 
*«  der  the  dearance  so  as  aforesaid  granted  to  her 9  by  rea-  ^^  ^  **** 
*<  son  whereof  the  said  writing  obligatory  is  void  and  of 
«  no  efi^t  in  law;  and  this,  the  said  Defendants  are 
«*  ready  to  verify  wherefore  they  pray  judgment  if  they 
*'  onght  to  be  charged  with  the  debt  aforesaid  by  virtue 
*'  rffiie  writing  obligatory  aforesaid.** 

To  this  plea  there  was  a  general,  demurrer  and  joinder. 

5Sd.  Joint  jdea.  That  they  ought  not  to  be  charged, 
&c.  «  because  they  say  that  the  said  writing  obligatory 
**  was  required  and  taken  by  one  John  Barnes,'*  collec* 
tor,  &c-  "  by  color  of  his  said  office  as  collector  and  by 
«*  pretence  rfan  act  of  congress,*'  &c.  (the  act  of  9th 
Janaary,  180S)  «*  which  said  writing  obligatory  and 
*<  the  condition  thereof  were  not  taken  by  the  said  John 
'^  Barnes,  collector  as  aforesaid,  pursuant  to  tlie  said 
**  act  of  congress,  but  contrary  thereto  in  this,  to  wit; 
«  that  the  said  writing  obligatory  was  taken  in  a  sum 
<«  move  than  double  the  value  of  the  vessel  and  cargo  in 
<*  the  condition  of  the  said  writing  obligatory  mention* 
**  ed  J  by  reason  whereof  the  said  writing  obligatory  be-  , 
<^  came  void  and  of  no  effect  in  law ;  and  thss,  the 
<«  said  Defendants  are  ready  to  verify  5  wherefore.**  &c. 

To  this  plea  also  there  was  a  general  demurrer  and 
jmndcr. 

3d.  Joint  plea.  The  Defendants  say  that  the  Plaintiffs 
ought  not  to  maintain  their  action  against  them,  **  be- 
<i  cause  they  say  that  on  the  14th  day  of  April,  1808, 
«  at,**  &c.  «  the  said  writing  obligatory  was  signed  and 
<<  sealed  by  the  said  Defendants,  Josias  M.  Speake,  and 
«  Robert  Beverly  and  a  certain  *Ebene%er  ElUison  and  was 
<<  then  and  there  delivered  to  one  John  Barnes,**  collec- 
tor, &€•  **  for  the  purpose  of  obtaining  a  clearance  for 
^f  the  vessel  in  the  condition  of  the  said  writing  obliga- 
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sHPEAK^  ^  tdrjf  meiftioned  under  the  authority  of  an  aet  of  isott- 
&  QTUEM  ^  gves»f  entitled/'  &c.  (^v(M.  9,  p.  i^fj  **  and  the  said 
V.  ((  Defendants  aay  t^at  after  the  said  writing  obligatory 
u»8TATCs»  <«  was  so  aKecuted  and  delivered  as  aforesaid^  a  clear- 
"-  ■  ■  *<  ance  was  granted  in  due  form  of  lavi^  to  the  said  ves- 
«  sel,  and  after  she  had  di'tparted  from  the  poK  of 
^  Georgetown^  under  the  oaid  clearance^  and  while  the 
«  said  writing  obligatory  was  in  the  custody  and  keq^- 
<<  ins;  of  the  said.  John  Barnes/'  collector^  &c«  ^  the 
^  said  writing  obligatory,  by  the  authority,  consent  m^ 
^  direcfion  of  the  said  John  Barnes  collector  as  afore* 
^  said,  was  materially  altered  and  changed  in  tbis^ 
<<  to  wit:  that  the  name  and  seal  of  the  said  Ebenezer 
•<  Eliason  were  cai|celled  and  erased  fl^m  the  said 
«  writii^  obligatory,  and  the  name,  signature  and  seal 
«  of  the  said  Defendant,' Itobert  Ober  substitoted  and 
<i  inserted  therein,  without  the  license,  consent  or  an- 
^  thority  of  the  said  Defendant,  Robert  Beverly,  where- 
<<  by  the  sakl  writing  obligatory  was  of  no  force  or  ef- 
<(  feet  whatever  as  the  joint  deed  of  them,  the  said  De* 
«<  fendants,  Josias  M.  Speake,  Robert  Beveriy  and  Ro« 
<(  bert  Ober  ;  and  so  the  said  Defendants  isay  that  the 
<<  writing  obligatory  is  not  their  joint  deed  $  an8  this 
<<  tfiey  are  ready  to  verify ;  wherefore  they  Jiray  judg- 
«*  meut  if  the  United  States  ought  to  have  or  maintain 
<<  their  action  aforesi^id  against  them.'' 

BeplieaiUm.  * 

<f  That  tlie  said  writing  obligatory  was  so  altered  and 
'<$  changed,"  &c.  «  wi^h  the  assent  and  by  the  concur- 
<<  rent  license,  direction  and  authority  of  all  the  said  De- 
«<  fendants  and  of  the  said  Ebenezer  Eliason,  and  not 
<<  without  tlio  license,  consent  and  authority  of  the  sard 
«*  Josias  M.  Speake,  Robert  Beverly  and  Robert  Ober  in 
*<  manner  and  form,"  &jc. 

To  this  replication  there  was  a  general  demuirer  and 
joinder. 

4th.  Joint  jjka*  This  plea  was  exactly  like  the  3d» 
except  that  it  did  not  aver  4hat  the  substitutiofi  of  Ober 
for  Eliason  wns  without  Ae  consent  of  any  of  the  Dbt 
fendants. 


9£BB0ART  HERM  iSX& 
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lb  ttoB^aidao  HieiB  was  a  re^eatioti  like  thai  to  wnuxA 
the  3d  plea  and  a  general  demitrrer  and  joinden  k  erasM 

V. 

Tbe  Caart  beiaw  decided  aU  the  demarrers  m  (kvor  u«statu. 
of  tbe  United  Slale&  At  the  trial  dl  the  ksuea  •£  Tact,  —^.^i*— 
a  bfK  of  exciq^tioas  was  taken  by  the  Defendants^  which 
aiaied  that  the  attorney  for  the  United  States  produced 
the  boad  in  tbe  decIaFati&n  mentioned  and  proved  its 
executiMi  by  the  subscribing  witness*  who^  being  cross- 
examiiied  by  the  eouiKsel  for  tbe  DefendnHtSy  testified^ 
that  the  DdSendants,  Speake  and  Beverly^  caine  to  the 
edlectar^  office  and  executed  the  boad^  bat  the  coilectitp 
woald  not  grant  a  clearance  without  another  oUigort 
wheaihe  nanae  of  the  Defendant,  Ober,  was  mentioned 
bjtfae  ether  De&adaotSf  but  as  he  was  then  absentt 
tke/ proposed  that  onQ  Ebmiezer  EUasbn  should  be  ad- 
,dod  as  the  thhrd  ohligar,  and  that  he  should  sign  and 
seal  tbe  oblation ;  but  that  a  blimk  should  be  left  in  its 
body^io  be  fiHed  afterwards  witii  tbe  name  of  Eiiasoit 
at  Qhev^  and  that  It  should  remain  in  the  possession  of 
thecdfector  for  sooie  time  to. give  an  opportunity  to 
Qber  to  execute  the  san^ ;  and  it  was  understood  and 
agreed  between  the  parties  aforesaid*  that  upon  the  re- 
turn of  Ober^  if  he  should  execute  the  same*  tlie  name 
sttid  sesd  of  £liason  shoidd  be  striken  out,  and  that  of 
Oher  should  be  signed  in  his  stead,  and  that  his  name 
should  be  inserted  in  the  body  of  the  bond.  According** 
ly  witti  this  understanding,  the  bond  was  executed  by 
Speake  and  Beverly  in  the  forenoon,  and  in  tlie  after- 
noon of  tha  same  &y  by  EIirs^mi,  in  the  absence  of  Speake 
and  BeverJy,  but  upon  tlie  condition  agreed  upon  be- 
tween the  collector  and  himself  and  Speake  and  Btn  erly, 
that  Us  name. should  be  era^scd  from  the  bond,  upon 
Ofaer^s  executing  the  same.  After  the  bond  was  so  exe- 
cuted, a  clearance  was  granted,  and  after  tbe  vessel 
had  muled,  the  Defendant,  Ober,  came  to  the  office  and 
executed  the  bond,  and  the  blank  in  the  body  of  the 
bond  was  filled  with  his  name  when  that  of  Eliason, 
wkh  his  seid,  was  erased ;  at  which  time  neither  Speake 
nor  Beverly  was  present,  nor  had  they  given  any  as- 
sent to  the  said  transaction  other  than  what  had  taken 
place  at  the  time  of  their  executian  of  the  bond.  The 
Witness  farther  testified  that  it  appeared  from  the  pa« 
pets  in  the  QoUectors  office,  that  Speake  was  the  sole 
o^wner  of  the  YQSselji  and  resided  in  Washington  count/, 
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8PEAKB   in  flie  district  of  Colnnibia^  and  tbat  Beverly  and  Ober 
k,  OTHEBs  were  tlie  owners^  and  shippers  of  the  cargo. 

V.9TATE9*  Whereupon  the  counsel  for  the  Defendants  prayed 
-i.^ — ^ — -^  the  Court  to  instruct  the  jury,  that  if  they  should  believe 
that  the  bond  aforesaid  was  executed  and  erased  at  the 
periods  and  under  the  circumstances  stated  by  the  wit- 
ness on  his  cross-examination,  and  that  at  the  time  of 
such  execution,  Speake  was  the  sole  .owner  of  the  ves- 
sel, and  tlie  other  Defendants,  Beverly  and  Ober,  the 
owners  and  shipj^ers  of  the  cargo,  th*  y  ought  to  find  the 
issues  for  the  Defendants  on  the  joint  and  several  pleas 
of  rum  est  factum  ;  which  instruction  the  Court  refused 
to  give  as  prayed ;  but  at  the  instance  of  the  attomej 
of  the  United  States,  instructed  the^n,  that  if  they  should 
find  from  the  evidence  that  the  erasure  of  the  signature 
and  seal  of  Eitason  and  the  substitution  of  the  signatare 
'  and  seal  of  Ober,  and  the  insertion  of  his  name  in  the 
body  of  the  obligation,  was  dont"  with  the  assent  aild  in 
'  pursuance  of  the  request  and  agreement  of  all  the  par- 

ties to  the  bond^  expressed  and  well  understood  at  the 
.  time  they  respectively  executed  the  same,  then  the  jqry 
ought  to  fimi  all  the  issues  of  nen  est  factunif  joined  in  • 
.     this  cause,  for  the  United  States,  notwithstanding   it 
should  appear  that  such  alteration  of  the  bgnd  was  not 
made  till  after  the  vessel  had  cleared  out  and  sailed  from 
Georgetown.    To  which    refusal  and  instruction    the 
Defendants  excepted,  and  brought  tlieir  writ  of  error. 
< 

Swank  and  C.  LfiE,  for  th&  PUdntiffs  in  error, 

1.  As  to  the  first  joint  plea,  that^tiie  bond  was  not 
executed  by  Ober,  until  after  the  vessel  had  sailed. 

The  collector  was  bound  to  take  the  bond  before  the 
sailing  of  the  vessel.  When  an  officer  is  authorized  by 
law  to  do  an  act  he  can  only  do  it  as  the  law  requires. 
The  law  must  be  construed  strictly,  and  strictly  pof- 
sned.^^S  CM.  421.  If  the  defect  had  appeared  upon  the 
face  of  the  bond  this  case  would  be  clearly  in  our  favor« 
Our  case  is  ai^alagous  to  that  of  a  sheriff  who  may  take 
bail  before  the  return  of  the  writ,  but  not  afterwards. 
2  ChiUifa  pteading^  478.  So  in  the  case  of  a  sheriffs 
bond  in  England,  if  not  taken  according  to  the  statute 
it  is  void-*-t2  8awni.  60.    After  the  departure  of  the  ves- 


F&BtlUAtlt  tERM  1815.  ii 

sA  the  pomr  of  the  collector  to  take  the  bond  ceased*   spEAKit 
The  cases  all  show  that  such  an  averment  m^y  be  made.  &  others 
±  Ljord  Ray.  S^9,  Ftdlein  Vk  Benson.    2  ff^ils.  34^,  CM-        v. 
UiHS  v»  Mlamlenu  u. states. 


5S*  The  san^e  ai'gomeiit  applies  to  the  2d  jnitit  plea. 
The  law  antbofizes  a  bond  to  be  taken  in  only  doable 
the  Talue  of  the  vessel  and  cargo.  If  the  officer  requires 
a  bond  in  a  larger  sum^  he  eiceeds  bis  authority  and  tha 

bond  IB  Toid. 

« 

Sd«  The  third  joint  plea  and  the  bill  of'  etceptionS^ 
fs^smt  a  question  of  great  importance ;  shall  a  parol 
a^greement  authorize  an  oflker  to  m^ke  a  material  alter-^ 
ationin  h  sealed  instrument?  The  consequences  of  such 
a  doctrine  would  bfe  most  dangerous.  If  one  party  can 
be  tiius  Btibstituted  fo^  another^  why  may  not  the  sum 
be  attired  i  Why  not  the  whole  instruinent  be  changed  ? 
Uniy  may  it  not  be  dischar^d  by  parol  ?  Why  may  not 
ao  entirdy  different  contract  b®  substituted.  It  is  in  ' 
direct  hostiUty  to  the  rule  of  laV  that  a  sealed  t^ontract 
canaot  be  denied,  nor  varied,  nor  discharged  by  pared; 
The  bond  was  not  ddivered  as  ah  escrim\  It  was  de- 
livered to  the  only  agent  of  the  United  States  aothoriz- 
ed  to  receive  it.  It  then  became  coraplctdy  executed. 
No  materUd  alteration  could  be  made  even  by  the  con* 
sent  of  all  the  parties,  if  that  consent  was  evidenced 
merely  by  parol.  Even  if  it  had  been  expressly  deli- 
vered as  an  escrow,  yet  if  delivered  to  the  Collector,  it 
could  not  be  as  an  escrow.  A  bond  cannot  be  delivered  tn 
theoligce asan escrow.  RtddkD.Moss^ ante, toI. 5. p. 351* 

By  the  delivery  it  became  absolute  and  binding  bpofi 
all  the  parties.  A  discharge  of  one  was  thfe  discharge 
of  aO.  9  Co.  137,  ThiiTQughgood^s  case.  4  Co.  27»  Henr^ 
Figf^s  case.  It  is  of  no  consequence  whether  the  name 
of  Eliason  were  material  or  not.  An  immaterial  altera 
ation  by  the  obligee  avoids  the  bond.  No  parol  under-^ 
standing  or  agreement  of  the  parties  can  prevent  a 
material  alteration  from  making  the.  deed  void.  Cro* 
MHz.  627,  Markham  "o.  GonasUm.  The  replication  ad- 
mits the  erasure  and  alteration,  but  relies  on  the  fact 
that  it  was  done  by  the  consent  of  all  the  parties.  No 
subsequent  parol  consent  can  Vary  a  written  instrument 
nndelr  seaL  There  would  be  no  Safety  if  such  a  doc- 
VOL.  IX,  B 
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^PEAKE  trine  should  prevail  as  is  necessary  to  support  tbis  re-» 
4c  OTHERS  plicatian^  ^  Tiii^re  would  be  no  safety  in  a  sealed  instm-' 
v«        ment^  if  the  subsequent  agreement^  or  eren  the  under- 
UPSTATES,  standing  of  the  parties  at  the  time  of  its  es^ecution,  could 
-  be  giren  in  evidence  by  parol,  to  vary  the  instruraoat. 

JoNE^9  anUra, 

4 

;!•  As  to  the  first  plea<  The  law  does  not  require  tbe 
bond  to-  be  given  before  the  departure  of  the  vesaeL 
By  consent  of  the  parties  it  fnay  be  given  afterwards«» 
The  plea  states  that  one  of  the  obligors  executed  the 
bond  after  the  vessel  had  sailed,  rhere  lanothmg  in 
the  law  to  make  the  deed  void  for  that  cause. 

2.  As  to  the  second  plea. .  The  obligors  are  estopped 
by  their  bond  from  denyii^  the  value  of  the  vessel  and 
car.s^  The  bond  is  their  own  voluntary  act.  Tbey 
have  agreed  to  the  value.  If  tbe  questioE  of  value  were 
open  after  giving  the  bondj  it  would  lead  to  endless 
litigation.'* 

3.  As  to  the  erasure.  There  is  no  authority  which 
forbids  such  an  alteration  by  the  consent  of  all  parties* 
In  the  case  in  Croke,  tlie  siteration  was  made  without 
consent  of  parties,  (t  is  immaterial  whether  the  con- 
sent be  prior  or  subsequent. 

February  i6th4:.Jlb^ent  Todb,  I. 

SirosT>  tf.  delivered  the  opinion  of  the  Court  asf 
follows : 

This  is  an  action  of  debt  brought  upon  a  bond  given 
under  the  first  section  of  the  embargo  act  of  the  9th  of 
Jan.  1808,  ch^  8.  After  oyer  of  the  bond  and  conditton, 
various  pleas  were  pleaded  by  the  .Defendants ;  but  it  is 
unnecessary  to  consifler  any  others  than  tiuiBe  upon 
wluch  questions  have  been  argued  at  the  bar# 

The  second  separate  plea  of  the  Defendant^  Robert 
Ober,  and  the  first  joint  plea  of  all  the  Defendants  al^ 
leges^  in  substance,  that  the  bond  was  taken  by  the  col- 
lector of  the  customs  at  Georgetown^  by  color  of  his 
office^  and  by  pretenee  oS  the  act  o(  eOB^praBs  afcftresaid/ 


i«k 
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smd  that  Out  boad  and  condittoir  were  not  taken  puvsu-   itbaks 
ant  to  tbe  act  of  congressy  but  contrary  tliereto^  in  this,  jc  othbbs 
to  wit :  that  tbe  bond  was  not  sealed  ur  delivered  until        v. 
after  the  vessel  in  the  same  condition  mentioned  bad  v.statbs; 
recdred  a  dearance  in  due  form^  and  aftt^r  she  had  ac*  «»i— — «— 
tuallj  departed  from  the  port  of  Georgetown,  under  the 
clearance,  by  reason  whereof  the  bond  is  void.  ' 

To  tya  plea  there  was  a  general  demurrer  and  join- 
der in  demurrer;  on  which  the  Court  below  gave  judg* 
mentfor  tbe  United  States* 

It  is  ai^ued  by  the  Plaintiffs  in  error,  that  the  act  of 
congress  of  the  9th  of  January,  1808,  sec*  1,  having  de* 
dami  that  no  ves^l  licensed  for  the  coasting  trade 
diall  be  aUowed  to  depart  from  any  port  of  the  United 
States,  or  shall  receive  a  dearance  until  tbe  owner,  &c« 
shall  give  bond  to  the  United  States  in  a  sum  double 
the  value  of  the  vessel  and  cargo,  &c.  the  time  of  giving 
tbe  bond  is  of  the  essence  of  the  provision ;  and  that  tf 
the  bcmd  "be  not  taken  until  after  the  dearance  or  de* 
partore  of  tbe  vessel,  it  is  illegal  and  void. 

We  cannot  y idd  assent  to  this  argument*  In  our 
opinion,  the  statute,  ^  as  to  tbe  time  of  taking  the  bond 
and  granting  a  clearance,  is  merely  directory  to  the 
collector.  It  is  undoubtedly  hkr  doty  co  comity  with  the 
literal  requirements  of  the  statute.  If  he  neglect  so  to 
do,  it  is  an  irregularity  which  may  stilgect  him  to  per- 
sonal periJ  and  responsibility.  If  the  state  of  bets  has 
ejosted  to  whkh  the  statute  provision  is  applicable,  the 
authority  to  require  and  tbe  duty  to  give  tbe  bond  ai« 
taches ;  and,  by  the  voluntary  consent  of  the  parties,  it 
may  well  be  given  mmc  pra  tunc*  Upon  any  other  coii* 
struction,  the  owner  of  tbe  vessel  might  be  involved  in 
great  ditEiculties.  If  the  collector  be  not  authorized  to 
i^eire  the  bond  after  a  clearance,  nekher  i»  he  aothor* 
ized  to  giant  a  clearance  before  he  has.  received  the 
bond.  A  clearance,  therefore,  granted  before  such  bond 
should  be  given,  would  be  illegal  and  void ;  and  a  de* 
parture  from  port  under  such  void  clearance,  would 
subject  the  Qwner,  vessel  and  cargo  to  the  forfeiture  in<^ 
flicted  by  the  third  section  of  the  act  There  is  no  er-» 
ror  in  the  judgment  tf  the  Court  below  in  this  plea< 
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KPEAKB    •  The  tfecoiid  joint  plea  of  tbe  Defendaitts^  alleges  that^ 
h  0THEK9  the  bond  was  not  taken  pursuant  to  the  act  of  congress, 
V,        but  contrary  thereto,  in  this,  that  the  bond  wa»  taken 
1T.S7AT£8.  in  a  sum  more  than  double  the  value  of  the  vessel  and 
_    i     i/,)  ewgOy  whereby  the  bond  became  void.    On  demurrer 
io  this  plea  and  joinder  in  demurrer,  the  Court  below 
gave  judgment  for  the  United  States ;  and  we  are  of 
opinion  that  the  judgment  so  given  ought  to  be  affirmed. 
There  is  no  iJlegation  or  pretence  that  the  bond  was 
unduly  obtained  by  the  collector,  cdore  offidit  by  fraud 
oppression  or  circumvention.    It' must,  therefore,  be 
takrn  to  have  been  a  voluntary  bona  Jide  b^nd.    The 
value  was  a  matter  of  uncertainty,  and  the  ascertaining 
fit  that  value  was  the  joint  act  and  duty  of  both  parties. 
When  once  that  value  was  ascertained  and  agreed  to 
by  the  parties,,  ai|d  a  bond  executed  in  conformity  to 
sucii  agreement,  the  parties  were  estopped  to  deny  that 
it  was  not  the  true  value.    If  an  issue  had  been  taken 
npon  the  fact,  the. evidence  on  the  face  of  the  bond 
*    would  have  been  conclusive  to  the  jury ;  and  if  so,  it  is 
not  less  conclusive  upon  demurrer.    It  would  be  dan- 
gerous in  the  extreme  to .  admit  the  parties  to  avoid  a 
sealed  instrument  by  averring  that  there  was  an  error 
in  the  value  by  an  ihnocent  mistake,  or  by  accident,  or 
by   circumstances  against   which  no^^human  foresight 
ijCOttld  guard.    A  mistake  of  one  dollar  would  be  as  f »» 
^  as  of  ten  thousand  dollars. '  Suppose  the  double  yalne 
were  underrated,  could  the  United   States  avoid   the 
bond,  and  thereby  subject  the  party  to  the  penalties  of 
the  third  section  ?  Where  the  law  provides*  that  the  pe- 
nal sum  of  a  bond  shall  be  equal  to  the  double  value, 
and  the  parties  vduntarily  and  without  fraud  assent 
to  the  insertion  of  a  given  sum,  it  is  as  much  an  estop- 
pel as*if  the  bond  had  specially  recited  that  such  sum 
was  the  double  value. 

The  third  joint  plea  in  substance  alleges  that  after  tbe 
execution  of  the  bcmd,  and  after  the  clearance  and  de- 
parture of  the  vessel  and  cargo,  the  bond  was,  by  the 
authority,  consent  and  direction  of  the  collector,  mate- 
rially altf^red  and  changed^  in  this  that  the  name  of 
£henezer  Eliason  was  cancelled  and  erased  from  the 
^  bond,  and  the  name,  signature  and  seal  of  the  Defen- 
dant, Robert  Ober,  substituted  and  inserted  therein, 
^thout  the  lieensei  consent,  or  authority  of  the  Defen- 
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daTit^  Bftbert  Be-vvriy,  whereby  the  bond  became  of  no   spbaxb 
force.  .  1*0  this  plea  the  United  States  replied  that  the  &  othbbs 
bond  was  so  altered  and  changed  with  the  afisent  and        r. 
by  tfee  concurrent  license,  direction  and  authority  of  all  ir.sTATEf. 
the  Defendants,  and  of  the  said  Ebenezer  Eliaaon,  and  «— »-.— ^ 
not  without  the  license^  consent  and  authority  of  the 
Defendants,  and  prayed  that  the  same  might  be  enquired 
of  by  the  country.    To  this  replication  there  was  a  ge- 
neral demurrer  and  joind^  in  demurrer,  on  which  the 
Court  below  gave  judgment  for  the  United  States  :  and 
we  are  of  opinion  that  the  judgment  was  right.    It  is 
clear,  skt  the  common  law,  that  an  alteration  or  addition 
in  a  deed,  as  by  adding  a  new  obligor,  or  an  erasure  in 
a  deed,  as  by  striking  out  an  old  obligor,  if  done  with 
the  consent  and  concurrence  of  all  the  patties  to  the 
deed,  does  not  avoid  it.    And  this  principle  equally  ap- 
plies whether  the  alteration  or  erasure  be  made  in  pur- 
suance of  an  agreement  and  consent  prior  or  subsequent 
to  the  execution  of  the  deed ;  and  the  cases  in  the  books 
in  which  erasures,    interlineations  and- alterations  in 
deeds  have  been  held  to  avoid  them,  will  be  found,  on 
examination,  to  have  been  'cases  in  which  ncr  such  con- 
sent had  been  given. 

It  has  been  olgected  that  this  principle  of  letting  in 
p&rol  evidence  to  prove  alterations  in  a  deed  to  be  made 
by  consent,  exposes  to  all  the  mischiefs  against  which 
tlie  statute  of  frauds  was  intended  to  guard  the  public. 
If  this  objection 'were  valid,  it  would  equally  apply  to 
socli  alterations  when  made  before  the  execution  of  the 
deed ;  for  if  not  taken  notice  of  by  a  memorandum  on 
the  (feed  itself,  they  must  be  proved  in  the  same  man- 
ner. But  it  is  to  be  considered  that  the  parol  evidence 
is  not  admitted  to  explain  or  contradict*the  terms  of  the 
written  contract,  but  only  to  ascertain  what  those  writ-^ 
ten  terms  are.  On  non  est  factumf  the  present  validity 
of  the  deed  or  contract  is  in  issue;  and  every  circum- 
stance that  goes  to  shew  that  it  is  not  the  deed  or  con- 
tract of  the  party,  is  proveable  by  parol  evidence.  It  is 
of  necessity,  therefore,  that  the  other  party  should  sup- 
port it  by  the  same  evidence.  The  fact,  that  there  is 
an  erasure  or  interlineation  apparent  on  the  face  of  tlie 
deed,  does  not,  of  itself^  avoid  it.  To  produce  this  ef- 
fect, it  must  be  shewn  to  have  been  made  under  circuro- 
Itances  that  the  law  does  not  warrant.    Parol  evidence 
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SP£AKE   is  let  in  for  this  purpose  ;  and  the  miscfaieff  if  any^ 
gL  oTH£BS  would  cquallj  press  on  both  sides.    The  principle^  hoMr- 
V.        ever,  which  has  been  already  stated,  is  too  ^  firmly  fibbed 
UPSTATES,  to  be  shaken  by  any  reasoning  ob  incawvenienUJ 

The  decision  upon  the  third  joint  plea  renders  it  uii* 
necessary  to  examine  the  bill  of  exceptions  taken  at  the 
trial  on  the  issue  of  non  est/actum^  That  bill  presents 
the  same  point  as  the  third  joint  pka,  with  this  differ- 
ence only,  that  the  alteration  in  the  deed  by  the  addition 
of  a  new  obligor  was,  in  fact,  made  in  pursuance  of  an 
agreement  entered  into  between  the  parties  prior  to  the 
original  execution  of  the  deed.  , 

On  the  whole,  the  minority  of  the  Court  are  of  opinion 
that  the  judgment  of  the  Court  below  must  be  aflirmed* 

LiYiKGSTON,  J.  In  dissenting  from  the  Court  in  163 
judgment  on  the  issue  of  law  arising  out  of  the  third 
joint  plea,  I  can  only  say,  that  I  am  not  prepased  to  ad- 
mit that  every  alteration  whatever  in  a  deed»  after  its 
execution,  for  such  is  the  extent  of  the  opinion  just  giv- 

'     en,  may  be  proved  by  parol  testimony.    After  perfect- 
ing a  deed  in  one  form,  no  material  alteration  should  be 
,set  up  unaccompanied  by  a  new  delivery,  and  a  note  or 
memorandum  thereof;  otherwise^  a  bond,  which  is  proved 
by  a  subscribing  witness  to  have  been  actually  given 
for  (Hily  one  hundred  dollars,  may  be  converted  into 
one  for  as  many  thousand,  if  the  obligee  can  only  pro- 
duce a  witness  who  will  say  that  he  understood  the  ob- 
ligor as  assenting  to  it.    The  only  case  which  I  have 
been  able  to  find  of  those  cited,  such  is  the  difficulty  of 
procuring  books  In  this  place,  is  the  one  in  Levin»f  p. 
11,  35,  which  establishes   that  after  the  delivery  of  a 
bond,  a  new  obligor  may  be  added  in  this  way  ;  not  that 
the  name  of  one  may  be  struck  out,  and  another  substi- 
tuted in  his  place.    Without  denying  the  authority  of 
the  case,  my  answer  to  it  is,  that  such  addition  might 
be  of  benefit,  but  could  not  injure  the  first  set  bf  obli- 
gors ;  and  therefore  the  Court  might  feel  less  difficulty 
in  admitting  such  fact  to  be  proved.    It  is,  therefore^ 
no  interference  with  this  decision,  to  say,  that  no  change 

*  whatever  in  a  sealed  instrument,  after  its  execution^ 
which  may  increase  the  liability  or  be,  in  any  way,  to 
the  prejudice  of  the  party  whose  deed  it  isj  (and  smk 
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is  the  case  here)  should  be  palmed  on  him  by  parol  tes-   speaks 
timony  \  and  so^  once  xena^  that  no  alteration  which  h.  otueks 
may  bp,  in  any  way » injurious  to  the  grantee  or  obligee^        t. 
should  be  set  up  by  the  other  party ;  but  that  the  terms  u.statbs. 
in  wUch  the  deed  is  originally  executed  should  alone  be     .    — 
bmrfin^y  until  alterations  are  introduced  into  it  by  the 
same  sotemnities  which  gave  existence   to  the  fii^ 
Socby  in  my  opiniouy  is  the  salutary  rule  of  the  common 
law;  and  therefore  I  think  that  thejudgmentof  the  Cir- 
CfLit  Court  ought  to  bo  reversed. 

m 

Was  rather  inclined  to  think  that  the  plea  was  goody 
whicli  staled  that  the  bond  was  givea  for  more  than  dou- 
ble the  vi^e  of  the  vessel  and  cai^o.  If  the  bond  was 
given  for  more  than  double  that  vs&e  he  thought  it  was 
tM  in  law.  ^ 

Bb  should  not  however  have  intimated  his  opinion  on 
this  point  if  a  dissenting  opinion  had  not  been  given  on 
another  point  in  the  cause,  and  his  silence  might  have 
been  construed  into  an  assent  to  the  entire  opinion  of  the 
Court  as  it  had  been  delivered. 


«■■ 


TABER  r.  PERROTT  AND  LEE.  1515. 

dflb9efif.»*«ToDD9  J. 

ERROR  to  the  Circuit  Court  for  the  district  of  Rhode 
Island,  in  an  action  of  assumpsit  to  recover  from  the  De-  ^wnei^  Tm 
feuiant's  ferroU  and  Lee,  the  amount  of  certain  bills  of  of  exchange 
exchange  put  into  their  hands,  to  collect,  by  the  Plain-  ^^^Vmndd"- 
tiff  2\iier  and  his  deceased  partner,  Gardner.  liven  it  to  n. 

to  deliver  to  C. 

At  the  trial  below  several  exceptions  were  takcn^  in  and^henwi- 
which  the  following  facts  appeared.  if«ted  to  pia«e 

^  *  *  s  the  amount  to 

the  credit  of  Ar 

The  Flaintiif  produced  a  witness,  John  L.  Boss,  who  andB.inao- 
bejngduly  admitted  and  sworn  testified,  that  Messrs.  J^^^^^^-^^' 
Taber  asuA  Cvardoery  merchants  of  Rhode  Island^  were  mount  but  re- 
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I'jkBBR    holders  Jind  owners  of  French  j^ovemment  bjlb  td    a 
V.        large  amount,  which  were  by  them  indorsed  in  blanks 
TfiRHOTT  and  given  to  tlieir  agents  the  said  John  L-  Boss  to  tak^ 
&  I.BB.    io  France  for  collectipn.    That  he,  Boss,  had  no  interest 
— — r-'in  the  bills  and  received  them  as  agent  for  the  Plaintiffs^ 
fuses  to  piae6  and  this  was  known  to  Pcrrott  and  Lee.    That  he  car^ 
Sta  &b''^o  "cd  them  to  France  in  1802,  in  a  vessel  of  the  Plaintiffs^ 
setue  their  Ro  With  a  cargo  Consigned  to  the  Defendants,  Perrott  ant] 
^ay  htif   ^®*  ^f  Bourdeaux,  in  wliich  cargo  Boss  had  an  inter-J 
^le  baUnce.    est.    That  be  delivered  the  bills  to  Pecrott  and  Lee  tc^ 
me^^^i^  negotiate  and  receive  the  amount    Ths0;  Boss  went  to 
imwuatreceiT!  Paris  in  October,  1802,  and  while  there  received  a  letter 
^upon  the    on  the  26th  OcfeAer*  from  Perrott  and  Lee  infonnin^^ 
wrapftenr    **'™  ^^at  Botcl,  Thmuos  ^  Co,  of  Paris,  were  the  himse 
.wiihessfor  A.  to  whom  the  bills  were  sent  and  introducing  him  to  that 
bouse,  and  they  wrote  a  letter  to  Bstelf  Thomas  S^  Co.  \ 
directing  them,  when  the  bills  we(e  paid,  to  place  the  j 
money  to  the  credit  of  Perrott  and  Binean^  a  banking 
house  at  Bourdeaux,  which  Perrott  is  one  of  the  Defends 
ants.     On  the  12th  of  January^  1803,  Boss  called  on 
Hotel,  Thomas  &  Co.  and  was  informed  that  the  bills 
had  been  paid  by  the  French  government  on  the  7th  of 
January  preceding,  and  Boss  saw  the  proceeds  of  the 
bills  credited  on  the  books  q(  Hotel,  Thomas  &  Co^  to  the 
said  Perrott  and  Bineau,  according  to  theiUrectlons  of 
Pcrt*ott  and  Lee.    That  Boss  on  the  14th  January,  advi- 
sed the  Defendents  that  the  bills  were  paid,  and  directed 
the  proceeds  to  be  applied  to  the  credit  of  the  account  of 
I'aber,  Gardner  and  Boss  with  them.     On  the  29tb  of 
January,  at  Paris,  Boss  saw  bills  of  exchange  drawn  by 
Perrott  and  Bineau  on  Hotel,  Thomas  &  Co.  and  accept- 
ed by  tliem  at  30  or  40  days  sight,  which  were^  acknow- 
ledged by  the  Defendant,  Perrott,  to  have  been  drawn  for 
the  said  proceeds.    That  the  said  bills  so  drawn  and  ac- 
cepted were  in  the  hairds  of  one  Charles  Bodin,   but 
whether  they  have  been  further  ne<g:otiated  or  not,  or  paid 
or  not,  Boss  could  not  tell.  I'hat  Boss  returned  to  Bour- 
deaux on  the  26th  of  February,  and  left  Bourdeaux  about 
the  6th  of  Ajuil,  1803.    That  until  the  day  before  he  left 
Bourdeaux  he  had  no  intimation  from  the  Defendants 
that  they  would  not  credit  the  amount  (tf  the  said  bills  io 
the  account  of  Taber,  Gardner  and  Boss.    That  the 
Defendants  refused  to  give  such  creditr 

Perrott  and  Lee,  who  provided  the  retam  ^argo. 
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IroagYit  Taber^  Gardner  and  Boss  largely  in  their  ddit    Tunsh 
in  account  carrent ;  and  Boss,  on  the  6th  of  April,  iSOS,        v. 
signed  the  accounty  stating  Aat  when  the  monies  were  re-  perrotT 
ceived  on  the  biHs  from  Hotel,  Thomas  &  Coi  the    &  jusb. 
amount  should  be  passed  to -the  credit  of  Taber,-  Gard-  * 

Her  and  Boss.  Perrott  atid  Lee  afterwards  received  the 
whole  balance  of  the  said  accoant  from  Taber»  Gardner 
and  Boas,  not  having  credited  the  proceeds  of  the  said 
bills  ;  and  the  present  suit  is  bronght  by  Tabcr«  surviv- 
ing partner  of  Taber  and  Gardner,  the  original  holders 
^f  the  Wis,  to  recover  their  amount 

•    Hke  principal  exception  was  to  the  charge  of  the  judge 

wbf}  cKrected  the  jary  to  find  for  the  Defendants,  on  the  ^ 

ground  that  the  witness,  Boss,  bad  not  been  made  apar- 

ty  Plaintiff  iu  the  suit. 

The  case  was  argued  by  P.  B.  Ket,  for  the  Plaintiff 
in  error,  and  byHiriiTEB,  for  the  Defendants^ 

Fdfruary  ±Bth.    Absent^..ToBii,  Ji 

Masshaxl,  Ch.  J.  delivered  the  opinion  of  the  Court 
asfoUows: 

Tliis  suit  warbrought  by  the  I^aihtiffs  in  error,  in  the 
Circuit  Gonrtof  the  United  States,  for  the  district  of 
Jftbode  Island,  to  recover  from  the  Defendants  the  amount 
of  certain  bills  drawn  by  general  Le  Clerk  on  the  govern-^ 
ffient  of  Fntnce. 

The  declaration  contains  several  counts^  some  si)ecial^ 

stating  agreements  between  the  parties  far  the  payment 

'  of  the  bills ;  others  general,  among  which  id  a  count  for 

money  bad  and  received  by  the  Defendants^  to  the  use  of 

the  Plaintiflb. 

It  appeared^  at  liie  trial,  that  the  PlainHtis  ^nd  John 
L.  Boss,  were  concerned  in  certain  commercial  specula*^ 
tions,  in  the  prosttculion  of  which  John  L*  Boss  sailed, 
indSDSand  laM^to  Bourdeaii^,  iti  the  Polly,  with  car- 
goes in  which  they  were  jointly  interested.  On  the  fiwrf; 
voyage.  Boss  carried  with  him  the  bills  of  exchange  fbr 
the  amoimt  of  which  thte  'snit  was  brought,  indorsed  in 
blank  by  the  Raintiff^  (BrardnM*,  which  he  delivered  to 
VOL.  IX.  6 
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TABBa    the  Defendants  for  collection*     Tlie  amounlf  when  col« 

V.        lerted*  waB  to  be  placed  to  the  credit  of  the  ireturn  car^o 

rB&BOTT  of  the  Polly 9  in  which  the  Pla^intiiFs  and  John  L^  Boss 

&  L£E.    ^were  jointly  concerned.    The  account  was  srettled  with- 

■  ■  out  giving  credit  for  the  amount  of  these  bills ;  and  T^a- 

ber,  Gardner  and  Boss  have  been  compelled  to  pay  the 

balance  acknowledged  to  be  due.     This  action  wbb 

brought  to  charge  the  Defendants  with  the  biUs,  alleg-- 

ing  that  their  amount  has  been  received. 

At  the  trialf  the  Plaiutiflb  offered  Boss  as  a  witness,  for 
the  purpose  of  proving  the  liability  of  the  Defendants  for 
the  amoutvt  of  the  bills.  He  swore  that  he  bad  no  inte- 
rest in  the  cause  nor  in  the  biib ;  but  bis  testiuftony  wsa 
objected  to  by  the  Defendants  on  the  ground  of  his  being 
interested  ;  and  the  Court  >%as  moved  to  instruct  the  jti- 
ry  that  the  action  could  not  be  sustitinedy  because  B'iss 
was  not  a  ])arty  Plaintiff  in  the  declaration.  This  di* 
rection  was  given  by  tite  Court,  and  excepted  to  by  the 
counsel  for  the  Plaintiffs.  A  verdict  and  judgment 
were  rendered  for  the  Defendants,  which  are  brouglit 
into  this  Court  by  writ  of  error. 

The  Defendants  in  error  contend,  that  the  bills  of  ex* 
change  were  part  of  the  cargo  of  the  Polly,  and  conse- 
quently the  joint  projierty  of  the  owners  of  that  car|^.' 
But  of  this  there  is  no  othei*  evidence  than  that  Boss 
>      was  the  bearer  of  those  bills  indorsed  in  blank,  ftnd  that 
their  pwceijds,  if  received,  were  to  be  placed  to  the  ac- 
count of  the  return  cargo.    This  might  very  well  be,  and 
yet  Taber  and  Gardner  remain  the  sole  owners  of  the 
bills.    Their  amount,  if  received,  might  be  credited  to 
all  the  partners  in  their  account  with  Perrott  and  Lce^ 
and  then  be  credited  to  Taber  and  Gardner  in  settling 
the  accounts  of  the  partnership     Boss  then,  woiild  have 
no  interest  in  the  bills,  unless  they  should  be  collected  and 
carried  to  the  credit  of  the  return  cargo.    That  account 
having  been  settled  without  including  this  item,  it  Is  not 
necessarily  impli»*d,  fi?om  the  farts  in  the  case,  that  Boss 
was  interested  ;  and  he  swears  that  he  was  not    This 
Court  Is  of  opinion  that  the  Circuit  Court  erred  in  AU 
recting  the  testimony  of  Boss  to  be  disregarded ;  and 
..  also  in  directing  the  jury  to  find  for  the  Defendants  bc- 
taiiae  he  was  not  made  a  party  Plaintiff  in  the  suit. 
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Severd  other  opinions  were  giv«n  by  the  judge,  to    tabbb 
wWch  exceptions  >»ere  taken ;  but  it  »  "nnecewHry  to       t. 
«view  them  as  they  deiiemled  ««  U.e  opnaon  that  Boss  'J"""^ 
xraa  interested  in  the  bills  for  which  the  action  was    &  i.r.B- 
hroojfit 

The  judgment  is  reversed,  and  the  cause  sent  back 
Cur  a  new  triaS. 


TERBETT  ahd  others  v  TAYLOR  akd  othbbi.     igi*. 

■■■  Feb.       irdb 

^senf...  Johnson,  J.  and  Todd,  X 

ERROR  to  the  Circuit  Court  for  the  district  of  The  reBgkM 
(MbitnVta,  sitting  in  the  county  of  Alexandria.  ^^^^ 

Taylor  and  othe«,  "members  of  *«  Jj^JjjLt* 5"^^ 
«  Pn)fc«tantEpi8CopalchuiTh,coinmonlycalledtheEpi8-  ^.^J?^ 

«  copal  church  of  Alexandria  in  the  parish  «f  F»"  «*'  {h^  "TSi^ 
« in  tt«  county  of  Alexandria  and  district  of  Columbia,  J^-JJf^*^ 
.«on  behalf  of  themseM-s  and  others,  members  of  |^«Mlt  w»  jp- 
..^rch««h.  and  of  tl«  congregation  »»*^«"St  T^! '^^^I^^^^ 
«  said  rihuH-b,"  filed  their  bill  in  chancery  ag""'*  ^^^  511  **,«**?'6 
^  and  others,  who  wore  overseen,  of  the  po'J  f«r  «  «  The  fi^ehjj 
county  of  Fairfax,  in  tlie  state  of  Virginia,  and  »^«nst  ^^  „  ;„  u» 
Oeorje  Dmeale  and  John  Munraster,  wardens  of  tl'^j--^ 
said  church,  and  against  James  Wren.  ,y«ntiin<*fe. 

Toeable. 

The  bill  chanses  that  on  the  jrth  of  May,  ^H^*^^ 'g^'^/J^, 
vertry  of  the  ssdd  parish  and  church,  to  whom  theCom-  ^^jaun.  « 
jSSntH,  togethe'r  with  the  Defrndants,  2T-.S^&.^rfj2 
ierfe  and  John  Muncaster,  are  the  legal  and  'TS'^'JJwS***^-. 
^^^-„-=  :»  ♦!.»  saifl  vt's^rv.  Durchasf d  of  a  certain  ,i,wnt  wuh 
gufcessors  in  the  saw  ^'J  7'  »^       ..    ^  •    the  coun-  the  •«•«««. 

^„'rf  M?iri.  in  tb.  4i.t.«  of.  Cri».b».  con-  g~,  ~  }> 
^Jw  M  A  iirpe^.  which  the  said  J(  nningH  and  his  wiie,    ^  ^^   gg 
STSl^o?  b"S"  a"d  sale  on  the  ISth  otS^^^'^  ^f" 
1770.  by  the  direction  of  the  then  Testry,  '^""^^^^f  Zui  *»y  *^  ^. 
S2inT«wns.nd  Dade,  since  deceased,  and  the  B^HJHJ^  -^ 
jMuea  Wren,  both  then  of  the  county  of  Fairfax,  awl-  »  •« 
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TJ^BRETT  the  cbtm^h  wardens  of  the  said  parish  and  chiurdi  for 

&  OTHERS  t|ie  tiuie  beings  and  to  their  successors  in  office,  /or  the 

V.        use  and  benefit  oj  the  said  church  in  the  said  ponsh* 

TAYi«0R   That  in  the  year  1784  the  legislature   of  Yirginia 
'  &QTHEBS.  passed  an  acft,  entitled  <ran  act  for  incorporating. the 

■  Protestant  Episcopal  church ;''  by  the  third  section  of 

cured  under  wliich,  powH*  is  givcn  to  the  ministers  and  vesti'y  of  the 
^fdSier'ci-  Protestant  Episcopal  church  to  demise,  aMen,  improve 
Tii,poiitif»i,or  and  lease  any  lands  belonging  to  the  church.    That  the 
Thf*Mte  of    ^^^  ®^  i7S6f  entitled  «  an  act  to  repeal  the  act  for  incor- 
1798,  ch.Q,     porating  the  Protestant  Episcopal  church,  and  for  other 
and  1801,  ch.  pyrposes,"  declares  that  the  act  of  1784  shall  be  repeal- 
thej  wTtTdi-  cd^  b"t  saves  to  all  religious  societies  the  property  to 
Test  theEpis-  (hem  respectively  belongings  and  authorizes  them  to  ap- 
SuepropCTty  P^^^t,  from  time  to  time,  according  to  the  rules  of  their 
acquired  pre-  sect,. trustees  who  shall  be  Capable  of  managing  and  ap- 
revoiuti<»*bF  P'^^^^S  ""^'^  property  to  the  religious  use  of  such  socie- 
purcha»eQr     ties.    That  Under  this  lat^  law  the  Complainants  con- 
46nation,  are  (ceive  they  have  the  jwwer  of  requiring  the  church  war^ 
S™andboi«J^r  ^^^W*  of  their  church,  who  are  the  trustees  appointed  by 
^'  the  vestry,  under  the  direction  of  the  vestry  comtemjrfa- 

i798,*di%     *®^  ^y  tb®  J^^  mentioned  act,  to  seU  or  otiierwise  dis- 
inereV  repeals  pose  of  the  Said  laiid,  and  to  apply  the  proceeds  of  tbe^^ 
m^d  re?     same  .to  the  reiigi<»us  use  of  the  society  or  congregation*^ 
peeling  the     belonging  to  the  said  church,  in  such  manner  as  thei 

SJe  I^ol"*^^n  ^^^^^y  ^^^  ^^^  ^"™^  being  shall  direct.    That  the  Com-^ 
findleftin  fu"i'  plainants  have  been,  according  to  the-  rules^  and  regula-c> 
operation  all    tions  of  the  said  society,  appointed,  by  the,  congregati(Hi» 
l^^^yeu-  vestrymen  and  trustees  of  the  said  churchy  and  have  a|^ 
aeted,8pfar'   pointed  the  Defendants*  Deueale  and.  Munpaster,  chur^ 
^^iEcJIds-  /^vardens  of  the  said  churchy    That  soiqq  of  the  present;: 
teiitwith  Uie'  c  on^girgati»m  of  the  church  were  originally  members  of 
SSn***"     the.chiircb  when  the  church  was  built  and  when  the  land 
Cbureh'-ward-  was  purchased,  and  contributed  to  the  purchase  thereof^ 
pnsare  riot  a   That  some  of  them  reside  in  the  county. of  Fairfax  apd 
STow^r     ^^^  of  Virginia,  but  have. pews  in  the  church,  and  con-  ^ 
lands.  chiMc}:  tribute  to  the  support  of  the  minister.    That  the  lands ^ 
l^"rtd wHhlu  ^^  wasting  by  tresspasses,  &c.    That  the  Complai-: 
thip  joint  con-  Hants,  as  Well  ^9  the.  congregation,  wish  to  sell  the  lands 
Trlo^Hrir      *"^  ^V9^y  M*^  proceeds  to  the  u^e  of  the  church  ;  but 
S!^re"»ione)  are  opp' sed  in  their  wishes  by  the  Defendants,  Terrett 
andtheyestry.  «^nd  others,  who  are  averseers  of  the  poor  for  the  coun- 
ty of  Fair  fax,  and  who  claim  the  land  under  the  act  of 
Virginia  of  the  12th  of  J^nuary^^  1802^  wt^orizin^  the 


•        \.      •V" 
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sale  of  certain  glebe  lands  in  Yirginiay  whicb  act  was  tbbbbtt 
not  passed  until  alter  the  district  of  Columbia  was  se-  &  qthevs 
parated  from  the  state  of  Virginia :  in  consequence  of        t. 
wlucb  claim  they  are  unable  to  sell  the  lands,   &c.   tatIiOR 
wberrfort^  they  pray  that  the  DefendantSf  Terrett  and  &othebs« 
others,  the  overseers  of  the  pour,  may  Jbe  perpetually     ■■  »    m    , 
enjoined  from  claiming,  the  land*  that  their  title  may  be 
<piieted  and  tliat  the  Defendants^  Deneale,  Muncaster 
and  Wren,   ifiiay  be  decreed  to  sell  and  convey  the 
Uiid»  Ike. 

• 

The  bill  was  regularly  taken  for  confessed  agmnat  all 
the  Deff  mlaBts.  The  Court  below  decreed  a  sale>  &c. 
according  to  the  prayer  of  tbe  bill. 

The  Defendants,  Terrett  and  others,  the.  overseers  of 
the  poor,  sued  out  their  w|it  of  error* 

TVe  caaise  was  argued  at  last  term  by  Jonss,  for  tbe^ 
Plaintiff  in  error,  and  by  E.  I.  Le£  ainl  Swakn,  for 
the  Defendants  in  error*  ^ 

The  opimon  of  the  Courtis  so  Mi  thai;  it  is  deemed 
lumeoessstfy  to.report  the  arguments  of  counsel. 

February  17tft«  w9^ni,...JoHir$oif,  J.  and  To»n^  X 

Stost,  J.  delivered  the  opinion  of  the  CiMHrt  as 
IbUows: 

Tbe  Defendants  not  paving  answered  to  tbe  bill  in 
the  Court  below,  it  has  been  taken  pro  amfessOf  and  the 
cause  is  therefore  to  be  decided  upon  tbe  title  and  equi* 
ty  apparent  on  the  face  of  tbe  bill. 

If  the  Plaintiffs  have  shown  a  sufficient*  title  to  the 
trui^  property  in  tbe  present  bill,  we  have  no  (Ufficulty 
in  holding  that  they  are;  entitled  to  the  equitable  relief 
prayed  f^r.  It  wiU  be  but  the  case  of  the  cestuis  qtte 
inu^  enforcing  agaUnst  their  trustees  the  rights  of  own^ 
ersbip  nnder  circumstances  in  which  tbe  o^ects  of  tbe 
trust  would  be  otherwise  defeated.  And  in  our  judg- 
ment it  would  make  no  diierenee  whether  the  Episco- 
pal cborch  were  a  vduntary  society,  or  clothed  with 
corporate,  powers ;  for  in  equil^f  as  to  objects  which  tte-- 
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TSBiUBTr  religious  ime  of  such  societies }  and  tlie  vtatate  of  ITftS^^ 
^OTELKBM  eh.  479  declared  that  the  trustees  appointed  in  the  seve- 
V.        ral  parishes  to  take  care  of  and  manage  the  property  of 
^▲¥iiQR   the  Protestant  Kpiscopa^  church,  and  their  successors, 
&0THfiBS.  should,  to  all  intents  and'purposes,  be  considered  asthe 
successors  to  the  former  vestries,  with  the  ssune  foiwera 
of  holding  and  managing  all  the  property  formerly  >iFest- 
ed  in  them.  All  these  statutes,  from  that  of  1776^  e&.  2, 
to  that  of  1788,  cA.  47,  and  several  others,  were  rc;peal- 
ed  by  the  statute  of  1798,  eA.  9,  as  inconsistent  with  the 
IH*inciides  of  the  corstitutiun  and  of  religihus  freedcMn  ; 
,  and  by  the  statute  of  1801,  ch.  S,  (which  was  {lassed 
after  the  district  of  Columbia  was  finally  separated  from 
Uie  states  of  Maryland  and  Virginia)  the  legiriature 
asserted  their  right  to  all  the  property  of  theif^iscopfd 
churches  in  the  respective  parishes  of  the  state ;  and^ 
among  other  things,  directed  and  authorized  the  ovep^ 
«eers  of  the  poor,  and  their  successors  in  each  parisk 
wherein  any  ^ebe  land  was  vacant  or  shoidd  became 
so,  to  sell  the  same  and  appropriate  the  proceeds  to  jthe 
Ji^  of  the  poor  of  the  parish. 

It  IS  under  this  last  statute  that  the  bill  'charges  the 
Defendants  (who  are  overseers  of  the  poor  of  the  parish 
of  Fairfax)  with  claiming  a  title  to  dispose  of  the  land 
in  controversy*  - 

This  summary  view  of  so  much  of  the  Virginia  sta* 
tutes  d»s  boars  directly  on.  the  subject  in  controversy 
presents  not  only  a  most  extraordinary  diversity  of  opi- 
nion in  the  le^i^slature  as  to  tiie  nature  and  propriety  of 
aid  in  tlie  temporal  concerns  of  'religion,  but  the  more 
embarrassing  considerations  of  the  constitutional  .cha^ 
racter  and  efficacy  of  those  laws  touchingthe  rights  and 
l>rQi>el'ty  of  the  Episcopal  church. 

It  is  conoeded  on  all  sides  that,  at  the  revoldtion/  the 
Episcopal  church  no  longer  retained  its  character  as  an 
exclusive  religious  establishment.  And  there  can<be  no 
4louht  that  U  was  competent  to  tlie  people  and  ito  the 
legi»)«tarc  to  deprive  it  of  its  ^uperiorit}"  over  dthet  re^ 
Ugious  sects,  4tnd  to  withhold  from  4t  any  sutqiort  bj 
public  taxalioii^  Biit»  although  it  may  be  true  that  «<  re- 
ligioncan  b0 directed  only  by  reason  and  cervvictioii^ 
*  n<^  iQr.fafQe  (^  violence/'*:md  Aat  ««^aU  menwe^efoal^ 
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if  enlifled  to  the  free  exercise  of  religion  according  to  iMtKAtrtf 
the  dictates  of  conscience/'  as  the  bill  of  rights  of  Vir-  &  othbbs 
^iiiia  decfaresy  yet  it  is  difBcult  to  perceite  how  it  fol-        v. 
lows  as  a  consequence  that  the  legislature  may  not  en- '  tatiob 
act  Jaws  more  effectually  to  enable  all  sects  to  accom-  ftoTHBUt 
{ilisft  the  great  objects  of  religion  by  giving  them  cor-  r 

poraria  rights  for  the  management  of  tbeir  property^  and  « 
the  regalatioti  of  their  temporal  as  well  as  spiritual  con- 
cerns. Consistent  with  the  constitution  of  Virginia  the 
le^slatore  coald  not  create  or  continue  a  religious  es- 
tabUshment  which  should  have  exclusive  rights  and  pre- 
rogatives^  or  compel  the  citizens  to  worship  under  a 
stipu/ated  forqn  or  discipline,  or  to  pay  taxes  to  tliose 
whose  creed  they  could  tiot  conscientiously  believe;  But 
tbe  free  exercise  of  religion  cannot  be  justly  deemed  to 
be  restrained  by  aiding^  with  equal  attention  the  vt)ta- 
ries  of  every  sect  to  {lerform  their  own  religious  duties^ 
or  by  establishing  funds  for  the  support  iif  ministers^ 
for  -|^Ulc  charities*  for  the  endowment  of  chun^hes,  or 
for  the  sepulture  of  the  dead.  And  that  these  purptises 
could  be  better  secured  and  cherished  by  corporate  pow- 
ers^ cannot  be  doubted  by  any  person  who  has  attended 
to  the  difficulties  v^hich  surround  all  voluntary  associa-  « 
tions.  While»  therefore,  the  legislature  might  exempt 
the  citizens  from  a  compulsive  attendance  and  payment 
of  taxes  in  support  of  any  particular  sect,  it  is  not  per- 
ceived that  either  public  or  constitutional  principles  ce^ 
quired  the  abolition  of  all  religious  corporations* 

Be,  however,  tilie  -general  authority  o^  the  legidathrei 
as  to. tbe  subject  of  religion,  as  it  may^  it  will  require 
other  argfimei^ts  to  establislt  the  position  that,  at  th^ 
revolution,  all  the  public  property  acquired  by  th*  Epto-* 
copal  churches,  under  the  sanction  of  the  law6,  became! 
the  property  of  the  state.  Had  the  property  thus  ac- 
quired been  originally  granted  by  the  state  or  the  kihg# 
there  might  have  been  some  color  (and  it  would  have 
been  but  a  color)  for  such  aii  extraordinary  pi^tension; 
But  the  property  was*  in  fact  and.  in  lawy  generally 
purchased  by  the  pikrishion^rs,  or  acquired  by  the  bene'^ , 
factions  of  pious  donors.  The  title  thereto  was  inde«< 
feasibly  vested  in  the  churches,  or  rather  in  their  legal 
agents.  It  was  not  in  the  power  of  the  cYown  to  seia^e 
•rassame  it;  tior  of  the  parliament  itself ^to  destroy 
tfie  grants,  unless  by  the  exercise  of  a  po^wer  the  m6al 
VOL- IX*  f 
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t'BEnBTT  arbitrary,  opftesaive  and  Hi^nst,  and  endured  only  be  * 
&  QT^J^K9  cause  it  could  not  be  resia^d.   It  was  not  ibrfeited^  for 
V.        the  churches  had  committed  no  offence.  The  dissokitioBL 
%:AYtfm   <tf  the  regal  goveitiment  no  more  destroyed  the  right  to 
&OTHEKS*  possess  or  enjoy  this  property  tlian  it  did  the  right  of 
any  other  corporation  or  individaal  to  his  or  its  bwa 
property^    The  dissohition  of  the  form  of  goTemment 
did  hot  involve  in  it  a  dissolution  of  civil  rights*  or  an 
abolition  of  the  common  law  under  which  the  iaberi- 
.  tances  of  every  ^an  in  the  state  were  held.    The  state 
itself  succeeded  only  to  the  rights  6f  the  crown ;  andy 
we  may  add^  with  manjr  a  flower  of  prerogative  struck 
from  its  hands.    It  has  been  asserted  as  ^  principle  of 
the  coramim  law  that  the  division  of  an  empire  crealies 
.  no  forfeiture  of  previously  vested  rights  of  property. 
Kdly  V.  Harrisonf  2  John»  c.  29.    Jackson  v»  Lmn,  B 
Johfu  c.  109.    CabMs  easCf  7,  co.  %7.    And  this  pnn* 
ciple  is  equally  consonant  with  the  common  sense  of 
mankind  and  the  maxims  of  eternal  justice.    Nor  are 
we  able  \xi  perceive  any  sound  reason  why  the  church 
landjs  escheated  or  devolved  upon  "fbe  state  by  the  revo-* 
lutiott  any  more  than  the  {Mroperty  of  any  other  corpo- 
ration  crenled  by  the  royal  bounty  or  established  by  the 
legislature.    The  revolution  might  justly  take  away  the 
public  patronage*  the  exclusive  cure  of  souls,  and  the 
compiisive  taxation  for  the  support  of  the  church.   Be- 
yond these  we  are  not  prepared  to  admit  the  justice  or 
the  authority  of  the  exercise  of  legislation. - 

It  IS  notf  howe^^er^  necessary  to  rest  this  cause  npon 
the  general  doctrines  already  asserted ;  for^  admitting 
that»  by  the  revohitiony  the  church  lands  devolved  on  the 
state,  the  statute  of  1776,  clu  2,  operated  as  a  new  grant 
and  confirmation  tliereof  to  the  use  of  the  church. 

If  tlie  legislature  possessed  the  authority  to  make  such 
a  grant  and  confirmation*  it  is  very  clear  to  our  minds 
that  it  vested  an  indefeasible  and  irrevocable  title.  We 
kave  no  knowledge  of  any  authority  or  principle  which 
could  sop|)ort  the  doctrine ^that  a  legislative  grant  is  re« 
Vfcable  in  its  own  nature,  and  held  only  inraiAt  bene  pla- 
eUo.  Such  a  doctrine  would  uproot  {be  very  foundations 
of  almost  all  the  land  titles  in  Virginia,  and  is  utterly  in* 
fifUMristent  with  a  great  and  fondamental  principle  of  a 
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KiraMicaD  gorenmmi,  the  right  of  the  dtisens  to  flie  tbubtv 
free  enjoyment  of  their  projierty  legally  ac^ired.  &  othbbb 

It  IS  asserted  by  the  legislature  of  Virginiat  inl7M   rATUum 
MtdiSOt,  that  this  statute  was  in€oi»isteiit  with  the  bill  &oTa£«0. 
ef  rigbts  and  censtitutioii  of  that  state,  and  therefore  «..i^..»i^ 
Toid.     Whatever  weight  such  a  declaration  might  pro-   ' 
perly  have  m  th€  opinion  of  wise  and  learned  neBf  aa  ^ 
declaration  of  what  the  law  has  been  or  is,  it  can  have  no    « 
decisBve  authority.    It  is,  however,  encountered  by  the 
opinion  successively  given  by  fijrmer  legislatures  fpoM 
the  earJJest  existence  of  the  constitution  itself,  which 
were  composed  of  men  of  the  very  first  rank  for  tatents 
and  Jearning.    And  this  opinion,  too,  is  not  oniv  a  co* 
temporaneous  exposition  of  the  constitutton,  but  has  the 
additional  weight  that  it  was  promulgated  or  acquiesced 
in  by  a  great  majority,  if  not  the  whole,  of  the  very  f  ra- 
mers  of  the  constitution.    Without  adverting,  however, 
to  t\ie  opinions  on  tlie  one  side  or  the  other,  for  the  rea- 
sons which  have  been  already  stated,  and  pthers  which 
we  forbear  to  press,  as  they  would  lead  to  too  prolix  and 
elementary  an  examinatioii^   we  are  of  opinion  that 
the  i^tute  of  177S,  ch.  2,  is  not  inconstetent  with  the  con^ 
stitution  nr  bill  of  rights  of  Virginia.    We  are  prepared 
to  g»  yet  farther,  and  hold  that  the  statutes  of  1784,  ch. 
S8,  and  1785,  ch.  37,  were  no  infringment  of  any  riglits 
secured  or  intended  to  be  secured  under  the  constitution, 
either  civil,  political,  or  religious. 

How  far  the  statute  of  1786,  eft.  12,  repealing  the  sta- 
tote  of  1784,  ch.  88,  incorporating  the  Episcopal  churchesf 
and  the  subsequent  statutes  tn  furtherance  thereof  of 
1788,  ch^  47,  and  ch.  53,  we^.  consistent  with  the  princi'- 
pies  of  civil  right  or  the  ronsntution  of  Virginia,  is  a  sub-  ^ 
ject  of  mach  delicacy,  amjkperhaps  not  without  difficulty. 
Jtis  observable,  however^at  i\tex  reserve^  the  churches  ^ 

all  their  corporate  property,  and  authoriEe  the  appoint- 
ment <tf  trustees  to  manage  the  same.  A  private  corpo-  it^ 
ration  created  by  the  legislature  may  loose  its  franchises 
by  a'mistiser  or  a  nanuser  oC  them  ;  and  they  may  be  re- 
sumed by  the  government  under  a  judiciri  judgment 
upon  a  quo  warranto  to  ascertain  and  enforce  the  forfei- 
ture<— TJiis  is  the  common  law  of  the  land,  and  is  a  tacit 
condition  annexed  to  the  creation  of  every  such  corpora- 
tion*   Upon  ^  change  of  governments  too,  it  may  be  ad» 
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vBBRETt  mitted  that  soch  exclusive  privileges  attached  to  a  prirat^ 
&;  OTHERS  corporation  as  are  iDCcinsistent  with  the  new  governinent 
V.        may  be  abolished.    In  respect^  also,  to  puMic  corpora- 
TAYLOR   ttons  which  exist  only  for  public  purposes,  such    as 
&0T9£RS.  counties^  towns*  cities,  &c«  the  legislature  may,  uinler 
■      ... ,  m  jA  proper  limitations,  have  a  right  to  change,  modify,  en- 
large or  restrain  them, -securing  however,  the  propeiiy 
for  the  uses  of  those  for  whom  and  at  whose  expense  it 
was  originally  purchased.    But  that  the  legislature  can 
repeal  statutes  creating  private  corporations,  or  confirm- 
ing to  them  property  sdready  acquired  under  the  faith  of 
previous  laws,  and  by  such  repeal  can  vest  the  pn^rty 
of  such  corporations  exclusively  in  the  state,  or  dispose 
of  the  same  to  such  purposes  as  they  may  please,  with- 
out the  consent  or  default  of  the  corporators,  we  are  not 
prepared  to  admit ;  and  we  hink  ourselves  standing  up« 
,on  the  principles  of  natural  justice,  upon*  the  fundamen- 
tal laws  of  every  free  government,  upon  the  spirit  and 
the  letter  of  the  constitution  of  the  United  States,  and 
upon  the  decisions  of  most  respectable  judicial  tribunals^ 
in  resisting  such  a  doctrine.    The  statutes  of  1798  ch.  9, 
an^  of  1801,  chi  5,  are  not,  therefore  in  our  judg^en^ 
operative  so  far  as  to  divest  the  Episcopal  church  of  the 
property  acquired,  preyious  to  the  revolution,  by  pur- 
chase or  by  donation.    In  respect  to  the  ^latter  statute^ 
there  is  this  farther  objection,  that  it  passed  after  the  dis- 
trict of  Columbia  was  taken  under  the  exclusive  juris- 
diction of  congress,  and  as  to  the  corporations  and  pro- 
perty within  that  district,  the  right  of  Virginia  to  legis- 
late no  longer  existed.    And  as  to  the  statute  of  1798^ 
ch.  9,  admitting  it  to  have  the  fullest  operation,  it  mere- 
ly repeals  the  statutes  passed  respecting  the  church  since 
the  revolution  |  and,  of  coume,  it  left  in  full  force  all  the 
statutes  previously  enacteoso  far  as  they  were  not  in- 
consistent with  the  present  c^titution.    It  left,  there- 
H  fore,  the  important  provisions  of  the  statutes  of  1661, 

1696, 1727,  and  1748,  so  far  as  respected  the  title  to  the 
^         church  lands,  in  perfect  vigor,  with  so  much  of  the  comr 
mon  law  as  attached  upon  these  rights. 

Let  us  now  advert  to  the  title  set  up  by  the  Plaintiffs 
in  the  present  bill.  Upon  inspecting  the  deed  which  is 
made  a  part  of  the  bill,  and  bears  date  in  I77O9  the  land 
appears  to  have  been  conveyed  to  the  grantees  as  church 
wgt-den^  of  the  parish  of  Fairfax  and  to  their  ^uccesMrs 
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kilSdat  Q^ce^  forever.    It  is  also  averred  in  the  bill  that  tbbbett 
the  Plaiotiffsy  together  with  two  of  the  Defendants  (who  &  othebs 
are  chtirch  wardens)  are  the  vestry  of  the  Protestant        v. 
Episcopal    churchy    commonly    called    the   Episcopal   tatxor 
church  of  Alexandria^  in  the  parish  of  Fairfaxy  and  that  &otheb8« 
the  purchase  wals  made  by  the  vestry  of  said  parish  and      ■»    ■  ■ 
churchy  to  whom  the  present  vestry,  are  the  legal  an^  re- 
gular snccessors  in  the  said  vestry  ;  and  that  the  pur* 
chase  was  made  for  the  use  and  benefit  of  the  said  church 
in  the  a&lA  parish.    No  statute  of  Virginia  has  been  cited 
wrhich  creates  church  wardens  acorporation  for  the  pur* 
pose  of  hoiding  lands*;  and  at  common  law  their  capaci* 
ty  was  iiffiited  to  personal  estate.  1 B.  C.  894- — Bro.  Corp. 
77,  M. — 1  JMle  Mr.  S9d,  4*9 10.—- C^.  Dig,  HL  Esglise^ 

F.  S — ±2  H.  r,  27,  h 1  3  Jy.  7,  *,  &•— 37  if.  6,  30.— 

i  Bwn^%  EceUs^  Law,  990 f^^Gibs.  21$. 

It  would  seemy  therefore,  that  the  present  deed  did 
4iot  operate  by  way  of  grant  to  convey  a  fee  to  the  church 
wardens  and  their  successors ;  for  their  successora,  as 
sucb^  could  not  take;  nor  to  the  church  wardens  ii^  their 
nataral  capacity  ;  for  <<  heirs"  is  not  in  the  deed.  But 
the  covenant  of  general  warranty  in  the  deed  birit^ing 
the  grantors  and  their  heirs  forever,  and  warranting  the 
land  to  the  church  wardens  and  their  successors  forever 
may  weH  operate  by  way  of  estoppel  to  confirm  to  the 
church  ^ndits  privies  the  perpetual  and  beneficial  estate 
in  the  land. 

One  dittculty  presented  on  the  face  of  the  bill  was, 
that  the  Protestant  Episcopal  church  of  Alexandria  was 
not  directly  averred  to  be  the  same  corporate  or  unin- 
corporate  body  as  the  church  and  parish  of  Fairfax,  or 
the  legal  successors  thereto,  so  as  to  entitle  them  to  the 
.  lands  in  controversy.  But  upon  an  accurate  examinai* 
tion  of  the  bill,  it  appeal's  tiiat  the  purchase  was  made 
by  flito  vestry  «  of  the  said  parish  and  church,'*  «  for  the 
use  and  benefit  of  the  said  church  in  the  said  parish.''  It 
must,  therefore,  be  taken  as  true  that  there  was  no  other 
Episcopal  church  in  the  parish  ;  and  that  the  property 
belonged  to  the  church  of  Alexandria,  which  in  this  res  • 
pect,  represented  the  whole  parish.  And  there  can  be 
no  doubt  that  the  Episcopfil  members  of  the  parish  of 
Fairfax  have  still,  notwithstandinj>  a  separation  from 
the  iitate  of  Virginia^  the  same  rights  and  privileges  m 
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VBB&ATT  they :  origmaUy  possessed  in  relation  to  that  chnrclij 
&  OTHKSS  while  it  wa»  the  parish  cburch  of  Faii*fax. 

TAYLOR  The  next  consideration  is  whether  the  Plaintiffs^  who 
,&oTiii&&&  are  vestry-men^  have^  as  ^iicby  a  right  to  require  the  lands 
of  the  church  to  be  sold  in  Ike  manner  prayed  for  in  the 
bilL  Upon  the  suppositioB  that  no  statutes  passed  since 
the  reycdution  ai*e  in  force«  tiiey  may  be  deemed  to  act 
under  the  previous  stipules  and  the  common  law.  By 
those  statutes  the^  vestry  were  to  be  appointed  b)r  tte 
parishoners  <<  for  the-making  and  proportioning  levies 
and  assessments,  for  building  and  repairiDgthe  churches 
and  chapelssk  pi*ovision  for  the  poor^  maintenance  of 
the  raiiiistery  and  such  other  necessary  purpose^^^ind  for 
the  miMre  orderly  managing  all  parochial  affairs/'  out 
of  which  vestry  the  minister  and  vestry  were  yenrly  to 
choose  two  church  wardens. 

As  incident  to  their  office  as  general  guardiana  of  the 
churchy  we  think  they  must  be  deemed  entitled  to  assert 
tl^e  rights  and  interests  of  the  chiH^h.  But  the  minister^ 
also  Slaving  the  freehold,  either  in  law  or  in  equity,  during 
bis  incumbency,  in  the  lands  of  the  chnrch,  is  entitled  to 
assert  his  o^^n  rights  as  persona  eecfenie.  No  dienation^ 
-  therefore  of  the  church  lands  can  be  made  either  by-him- 
self  or  by  the  parishioners  or  their  authorized  agents^ 
without  the  mutual  consent  of  both.  And  therefore  we 
should  be  of  opinion  that,  upon  principle,  no  sale  onght 
to  be  absolutely  decreed,  unless  with  the  consent  of  the 
parson,  if  the  church  be  full. 

If  the  statute  of  1784,  eh.  88,  be  in  force  for  any  pur- 
pose whatsoever,  it  seems  to  us  that  it  would  lead  to  a 
like  conclusion.  ^  If  the  repealing  statute  of  17S6,  eft.  19 
or  the  statute  of  1788,  th.  47,  by  which  the  church 
property  was  authorized  to  be  vested  in  trustees  cho- 
sen by  the  church,  and  their  successor^,  be  in  foi^e  for 
any  purpose  whats^^ever,  then  the  alle.^jation  of  the  hill, 
that  the  Plaintifih  ^«  have,  according  to  the  rules  and  reg^ 
Illations  of  their  said  socjety^  been  appointed  by  the  con- 
gregation vestry-men  and  trustees  of  the  said  church^'' 
would  directly  apply,  and  authorize  the  Plaintiffs  to  in- 
stitute the  present  biU.  Still,  however,  it  appears  to  us 
that  in  case  of  a  plenarty  of  the'ChttrcIi,  no  alienation  or 
jiaie  of  the  churph  land9  ought  to  take  place  withaut  th^ 
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it  of  Ihe  mimflteTy  wdeiei  sacb  assent  be  expressly  tesebtt 
dispensed  with  by  some  statute.  &  othees 

On  tbe  whole  tbe  imjority  of  the  Cbort  are  of  opinion  tatxok 
that  tbe  lani  in  controversy  belongs  to  the  Episcopal  Mothers, 
church  of  Alexandria,  and  has  not  been  divested  by  the 
revofotioDf  or  any  act  of  the  legislature  passed  since  that 
period;  that  the  naintiffs  are  of  ability  to  maintain  the 
present  biB ;  fliat  the  overseers  of  the  poor  of  tbe  parish 
of  Fairfkx  have  no  jost,  legal,  oi*  equitable  title  to  the 
sud  land,  and  ought  to  be  perpetually  enjoined  from 
dalmii^  the  same ;  and  that  a  sale  of  the  said  land  oughts 
&r  the  reasons  stated  in  the  billy-^to  be  decree>d  upon  the 
assent  of  the  minister  of  said  church  (ffany  ttiere  be) 
hting given  thereto;  and  that  the  present  church  war^ 
dens  and  the  said  James  Wren  ought  to  be  decreed  to 
convey  the  same  to  the  purchaser ;  and  the  proceeds  to 
be  applied  in  the  manner  prayed  for  in  the  bill. 

The  decree  of  the  Circuit  Court  is  to  be  reformed  so 
to  conform  to  this  opinion* 


THE  BRIG  SHORT  STAPLE  AND  CARGO, 

(Ballaway  and  others^  ClaimantSfJ 

THE  UNITED  STATES, 


1815. 

Feb.        1^^ 


«■■•■• 


MsefU...Jonsis6T!(,  J*  ^  Tood^  /• 

THIS  wa^  an  appeal  from  the  sentence  of  the  Cir- 
eait  Courts  for  the  district  of  Mtussachusetts^  w!)ich  af- 
ilnned  that  of  the  district  Court  condemning  the  brig 
Short  Staple  and  cp/*go. 

The  facta  of  the  cai$e  are  thus  stated  by  the  Chief 
Justice  in  delivering  the  opinion  of  the  Court. 

This  vessel  was  libelled  in  the  district  Co«rt  of  Mas- 
aachasettsy  in  Marcht  1809^  for  having  violated  the  em- 


Quere  ?  Whe- 
ther, under 
the  1st  and  2d 
embargo  laws 
of    1807    and 
1808,  a  regis- 
tered   vessel 
which   had    a 
clearance  from 
oneporttoano« 
ther  of  the  U. 
St^U£s  ^aslia-- 
bletocondem- 
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iiBi6      b^rgo  laws  of  the  United  Statets^  liy^  sailiiig  to  a  khreigH 

SHORT    port.    The  fact  is  admitted  by  the  Clainiahtsy  who  4t-^  i 

STiMPLE    Uge,  in  justification  of  it,  that  the  vessel  was  captiiredy 

Vt        while  on  her  voyage  to  Boston*  by  a  British  armed  ves- 

v.sTATEs.  self  and  carried  into  St.  Nichola'  Mole*  where  the  go  J 

,.   ■    ,^— .  vemment  of  the  place  seized  the  cargo. 

ii^tioD  for  go- 

kigtoa foreign  j^  appcaTcd  in  evidence  that  the  Short  Staple  saUcd 
If  ave^i  be  from  Boston,  about  the  10th  of  October,  1808,  with  in* 
ta^^riw  ftJce  ^'ructions  to  procure  a  cargo  of  flour*  and  return  there- 
aJTa^rize-  With  to  Boston^  uttless  the  embargo  should  be  removed 
™"5rfoiSV  ^^^^  ^^  commencement  of  her  return  voyage,  in  wliich 
pat  on  boordt  ^^^  ^^  ^^  directed  to  proceed  to  the  island  of  tjrauda- 
it  u  not  Uie  loupe.  At  Baltimore  she  took  on  btiard  a  icargo  of 
nuteriee^V^®*^'''  and  Sailed  thence  for  Boston,  about  the  28th  of 
•f  Uie  captor-  October.  She  was  detained^  S(*.veral  days,  in  Hamptoa 
tcm^  t^to  res-  ^®'*^®»  ^7  Contrary  winds.  During  this  detention,  the 
cue  heiw^''  British  armed  vessel  Ino  put  into  Hampton  Roads  for 
£^  ™*^  the  purpose  of  repairing  some  damage  sustained  in  a 
posT^T^i  storm  on  the  coast.  The  Ino  had  been  in  the  port  of 
to  condenina-  Bostoh  while  the  Short  Staple  lay  there,  and  had  clear- 
^^l;^"*'?*!  ed  out  for  the  Cape  of  Good  Hope,  though  her  real  des- 
noBent.  tination  was  Jamaica.    The  reason  her  captain   has 

since  assigneil  for  this  imposition,  was  that  by  clearing 
out  for  the  Cape  of  Good  Hope,  he  was  allowed  to  take 
on  board  a  larger  supply  of  provisions  than  would  have 
been  allowed,  had  he  cleared  otit  for  any  port  in  the 
West  Indies. 

As  soon  as  the  wind  was  favorable,  the  Short  Staple^ 
together  with  another  vessel,  Irfcewise  bound  from  Bal- 
timore to  Boston,  calle<l  Uie  William  King,  put  to  sea^ 
and  was  followed  by  the  Ino,  who  soon  overtook  themt 
and  took  possession  of  them  both  as  prize,  alleging  that 
they  were  bound  to  a  French  Island;  The  captor  put  a 
prize-master  and  two  hands  on  board  the  Short  Staple, 
and  sailed  in  company  with  them  until  they  fell  in  with 
a  British  ship  of  war.  The  captain  of  the  Ino  directed 
the  prize-master  to  meet  tlie  ship  of  war,  and  submit  to- 
her  orders ;  while  the  Ino,  dreading  that  her  hands 
might  be  impressed,  ma^e  sail  to  the  windward  and  es- 
cape(l.  After  their  papers  had  been  examinM,  the  Short 
Staple  and  the  William  King  were  ])erraitted  to  proceed 
on  their  vojrage,  and  wore  carried  into  St.  Ntphola 
Mole,  the  place  appointed  by  the  captain  of  the  Ino  for 
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•  *  *       ' 

kie^iiilg  fhcon  when  he  was  separated  from  them  by  the     Bmto 
ship  of  war.    They  arriyed  at  the  Mole  about  two  day^    suo&'t 
after partiiig from  the  Ino,  who  foUotireJi  tliera»  linden-   staple^ 
iered  the  port  doon  after  them.    Hfe  government  of  the        v. 
place  insisted  on  detaining  one  of  the  Vessdi^y  as  provi-  v.STATifis; 
aioiis  were  scarce  at  the  Mole^  add  thb  Short  Staple  was       ■      ■■  ' 
gii«B  up  to  them.    Her  cargo  was  landed  under  the  di- 
rection ^  Hhe  government,  and  purchased  at  iriioiit  1 32 
per  barrel.    Oaving  received  about  S  1»200  iii  part  pay 
tor  tbe  cargo,  tiie  captain  of  the  Short  Staple  bailed  to 
Talk's  Islaodi  and  loaded  her  with  a  cargo  of  salt^  with 
whidi  he  returned  to  a  port  in  Massachusetts^  whero 
his  vessel  was  seized  aid  having  Violated  the  embargo 
hwB.    The  William  King  appears  to  have  been  car- 
ried to  Jamaica,  and  there  liberated  without  having 
beeii  libelled.    Tlie  Short  Staple  was  Condemned  in  both 
the  District  and  Circuit  Courts,  and  the  case  is  brought 
before  this  Court  by  writ  of  error. 

«  •  •      ■ 

P.  B.  Kbt  ^  R.  G;  Amobt,  far  Hit  JlppdlanU,  cob<> 
tended^ 

1.  That  no  law  prohibited  the  ^hort  Staple  from  go- 
ihg  to  the  West  Indies ;  and 

5S.  That  flAie  was  carried  there  by  the  Superior  force 
of  a  British  Vessel  of  war. 

i.  l%€ire  was  no  law  then  in  force  by  which  the  brig 
could  be  condemned  for  going  to  a  foreign  port. 

The  only  embargo  laws  then  ih  force  which  could  af- , 
feet  this  vessel  were  the  original  embargo  act  of  22d 
Dec.  ISOr,  (yoL  9,  p.  7,)  and  the  supplementary  act  rf 
Ma  of  Jaiinary>  1808-— v(rf.  9.  p.  10. 

The  first  act  laid  *^  an  embargo  on  all  sliips  and  ves- 
sds  bouiid  to  any  foreign  port  or  place,''  and<  directed 
that  no  clenrance  shofuld  be  granted  for  any  foreign  voy- 
age ;  and  that  nh  registered  or  sea-Utter  vessel,  having 
on  board  a  cargol,  should  be  allowed  to  depart  from  one 
^rt  of  the  IJnited  States  to  another  port  of  the  United 
States,  unless  the  master,  &c.  should  give  bond  in  dou- 
ble the  value  of  vessel  and  cargo,  that  the  cargo  should 
be  re-latided  in  t^  Utoiited  States;  The  act  did  not 
YOL,  IX.  I 
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letJtio     give  any  forfeiture.    Thejirst  section  of  the  2i  emliar^ 

suoBT     law  (the  supplementary  act  of  January.  Oth,  ±sbsi)  re- 

sTAFXiEf  lates  only  to  vessels  *<  licensed  for  the  coasting  trade  J^ 

v»        The  2d  section  relates  only  to  vessels  licensed  for  the 

v.sTATES.JisAeries  or  whaling  voyages. 

The  3d  section  enapts^  that "  if  any  vesseP*  <<  sball^ 
^  contrary  to  the  provisions  of  this  act,  or  (^  the  act  to 
<<  which  this  is  a  supplements*^  f<  proceed  to  a  foreign 
<^  port  or  place,^  «  such  vessel  ishaU  be  wholly  forf<nlcd»'^ 

If  any  forfeiture  is  given  it  must  be  by  this  section — 
and  this  section  applies  only  to  such  vessels  as  shall 
violate  the  provisions  of  this  or  the  former  ad.  Xh6 
<f  provisions  of  this  act''  do  not  apply  to  a  regLstered 
vessel,  but  only  to  licensed  coasters  and  fishing  vessels. 
The  first  embargo  law  did  not  forbid  a  vessel  ^to  sail  to  a 
foreign  port  if  slie  should  have  a  clearance  but  relied 
upon  the  bond  and  security  that  the  cargo  should  be  re- 
landed.  It  was  the  violation  of  a  contract  not  an  ofTence 
against  law.  It  was  a  breach  of  the  condition  of  the 
bond,  but  no  crime.  Every  man  has  a  right  to  refuse 
to  comply  with  tiie  condition  of  his  bond  if  he  will  pay 
the  penalty.  The  United  States,  in  the  present  instancet 
did  resort  to  the  bond.  It  is  tiHie  they  did  not  recover, 
because  the  jury  found  a  verdict  against  tbem  upon  the 
issue  of  fact.    But  they  have  had  their  remedy. 

A  registered  vessel  could  only  violate  the  ]^ovisioYis 
*  of  the  first  or  second  embargo  law,  by  going  to  a  fo- 
reign port  witliout  a  clearance  ;  or  by  going  to  a  port  of 
the  United  St^A^n  withotU  giving  bond*  A  vessel  which 
had  a  clearance  and  had  given  the  t>ond  was  not  forbid- 
den to  go  to  a  foreign  port.  The  Short  Staple  had  a 
clearance  and  had  given  the  bond.  The  provisions  of 
the  supplementary  act  could  only  be  violated  by  licensed 
coasters  and  fishing  ves  .els,  and  are  not  apj^icable  to 
the  present  case.  The  vessel  did  not  go  to  a  forei^u 
port  contrary  to  the  provisions  of  the  act^  but  contrary 
to  the  condition  of  the  bond. 

'    JoN£S5  contra* 

The  only  questions  are  whether  the  3d  section  of  the 
fA  embargo  law  superadds  the  forfisltore  vf  the  vess^ 
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penalty  of  the  bond,  for  violation  of  the  previous  vata 
law^  or  whether  it  provides  a  forfeiture  for  the  violation  sbokt 
oC  a  new  prohibition*  btapus, 

V. 

The  expression  <<  contrary  to  the  provisions  of  this  v^statks. 
act  or  erf  the  act  to  which  this  is  a  supplemc^nt/'  mean  _«..— 
contrary  to  the  spirit  and  intention  of  those  acts.    The 
spirit  of  the  former  act  was  unquestionably  a  prohibi- 
tion of  all  foreign  trade.    To  go  with  a  cargo  to  a  fo- 
i«\gii  port  was  clearly  against  the  spirit  of  the  embar- 
go)    A  vessel  violates  the  provisions  of  the  act  when 
she  violates  the  bond  which  the  act  provides.    The  act 
dedares  that  an  embargo  shall  be  laid  on  all  vessels 
boQBd'to  a  fi'ceign  port.    The  word  emiargo  is  equiva- 
lent "to  a  prohibftioti.    And  the  words  <«  bound  to  a  fo« 
reign  port''  mean  a  vessel  inUnding  to  go  to  a  foreign 
port— not  merely  a  vessel  ostensibly  bound  to  such  port. 

Bat  if  the  Tessel»  by  violating  the  bond  does  not  vio- 
late the  law  which  requires  the  bond, 'yet  the  third  sec- 
tion of  the  second  embai^  act  creates  a  new  offence, 
VIZ ;  that  of  going  to  a  foreign  port.  It  is  coupled,  in 
the  i^ame  sentence,  with  the  prohibition  to  put  foreign 
goods  on  board  of  another  vessel,  which  is  unquestion- 
ably an  entirely  new  offence,  and  yet,  according  to  the 
wordflpof  the  act,  mast  be  done  contrary  to  the  provi- 
sions of  this  or  the  former  act.  This  shows  that  the 
le^slatmre  did  not  mean  to  confine  the  forfeiture  to  vio- 
lations ef  the  first  act,  orof  the  two  first  sections  of  the  * 
^second  act» 

AnoBT,  in  repl^. 

Observed  that  the  word'  emhargo  meant  a  restraint, 
or  confinement  of  vessels  already  in  poftf  and  could  not 
3ifiN;t  the  conduct  of  a-  vessel  after  she  had  left  the  port. 
If  she  has  a  license  to  leave  the  port,  the  embargo,  as 
^cb,  cannot  make  her  subsequent  conduct  unlawful. 

fAruarij  ±7th^   Absent...  Jouksov,  J.  and  Todd,  J. 

MarshaiiX,  Ch*  J.  after  stating  the  facts  of  the  caise^ 
ddiyered  the  opinion  of  the  Court  as  follows : 

It  has  been  cont^ded  by  the  Plaintiffs  in  error> 


M  8UFREMB  COURT  V.  S, 

pBia         i.  That  the  Short  Staple  Imng  a  regist^sred  vcaselj^ 
SHOBT     and  having  given  bond  as  required  by  law  for  reJaad^ 
STAViiB^  ing  her  cargo  in  the  United  States,  is  not  liable  to  for- 
V.        feituray  if  she  has  violated  the  condition  of  that  bond* 


U.1TAT£S* 


2.  That  her  jailing  to  a  foreign  port,  l)eing  under 
Ihe  coercion  of  a  force  e|be  wan  unable  to  resist^  is  yam* 
tifiable  under  the  laws  of  the  United  States. 

The  first  eiror  has  been  pressed  with  great  eanns^t- 
ness  by  the  coiins^  for  the  Plaintiffs ;  but  the  Court  is 
not  convinced  thai  his  expositito  of  the  embargo  acts 
is  a  sound  one.  On  this  point,  howeveri  it  will  be  un- 
necessary to  give  an  opinion ;  because  we  tdiuk  tile  ne- 
cessity under  which  the  Claimants  justify  their  goins 
Into  St  Nicbola  Mole,  is  sisttained  by  the  prqob  ip  th0 
pause.  v 

It  is  not  denied  that  a  real  capture  and  <:arrylDg  iAti> 
port  by  a  force  not  ixk  be  resisted,  will  justify  an  net 
which^  if  voluntary,  would  be  a  breach  Si  the  laws  ipa- 
posing  ain  embargo.  Nor  is  it  denied  that  if  suck  cap^ 
^ure  be  pretended*  if  it  be  made  with  tbe  consent  and 
connivance  of  the  parties  interested,  such  fraudident 
capture  can  be  uf)  mitigation  of  the  offence.  The  wIm^ 
question,  tlien,  to  be  decided  by  the  Court  is  a  question 
of  fact.  Was  tiiis  rapture  resd-^-was  the  force  such  aa 
the  Short  Staple  could  not  resist  ?  or  was  it  made  ia 
ponsequence  of  sopie  secret  arraiigeiaenis  between  tho 
captor  and  captured  ? 

It  is  contended,  on  the  part  of  tl^e  United  States,  that 
the  circumstances  of  this  case  are  such  as  to  outweigh 
all  the  positive  testimony  iu  the  caqse,  and  to  pi^ove,  in 
Opposition  to  it,  that  the  Short  Staple  was  parried  into 
St  Nichoisk  Mole,  not  by  force,  but  with  ber  consent, 
and  by  previous  concei^t  between  her  owners  and  the 
captain  o|  the  Ino. 

Those  circumstances  2^9  ^     ^ 

i.  The  arrival  and  continuances  of  the  Ipo  in  the  port 
of  Boston,  while  the  Short  Staple  lay  in  ^hat  port  pre- 
yipus  to  her  departure  for  Baltimore* 
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ft,  ^r  ckarifig  oiit  for  the  Cape  of  Good  Hope  while     BBie 
h&e  real  destinatton  was  Jamaica.  short 

STAPLBf 

3.  The  c<n»ti&uance  of  the  Short  Staple  in  Hampton        v. 
Soa4s  until  the  arrival  of  the  Ino.  v.8tats9. 


4.  Her  capture  jd^ia.  coasting  voyage  which  would 
not  jas^y  enspicioii.  , 

5.  Her  hetag  carried  to  a  port  where  there  was  a 
good  market^  and  there  given  np ;  and^ 

6.  That  the  WiUiam  King,  when  carried  to  Jamaieat 
wmB  al«o  given  up  without  being  libelled. 

That  these  cireamstances  are  some  of  them  such  as 
to  justify  strone  suspicion,  and  such  as  to  require  clear 
explanatory  evidence  to  do  away  their  influence,  is  un- 
^aestioiiaUe.  But  the  Court  cannot  admit  that  any  or 
all  of  tibeoi  togeflier  amount  to  such  conclusive  evidence 
as  to  render  it  imposmUe  to  sustain  the  defence* 

That  the  Ino  should  arrive  in  the  port  of  Boston 
wlule  the  Short  Staple  lay  in  that  port  is  nothing  rer 
maffcabie.  It  furnished  an  opportunity  of  concerting 
any  futnre  f^an  of  operations  with  the  owners  of  the 
Short  Stafte,  or  of  any  other  vessel ;  but  is  certainly 
BO  proof  of  such  concert  There  is  no  evidence  that 
the  re^ective  owners  were  acquainted  or  had  any  com- 
JDtfsioatiQo  with  each  other ;  and  the  whole  testimony 
19  posilive  that  no  auch  con^mu^ication  took  place. 

That  the  Ino  should  have  cleared  out  for  the  Cape  of 
Good  Hope,  when  her  real  destination  was  Jamaica,  is 
^uflekntly  accounted  for.  It  enabled  her  to  take  on 
board  a  considerable  quantity  of  provisions,  an  article 
in  demand  in  Jamaica,  which. she  would  not  have  been 
permitted  to  do  had  her  real  destination  been  known. 
This  may  be  a  fk^ud  in  the  Ino,  but  cannot  affect  the 
Short  Staple. 

That  tiie  Ino  should  have  arrived  in  Hampton  Roads 
white  die  Shcnrt  Sta^  remained  there,  and  should  have 
followed  her  to  sea,  and  have  captured  her,  are  unques- 
tionably circumstances  whicl|  justify  strong  suspicion. 
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iTRio      and  which  would  be  sufficient  for  the  condcmtiatioit  o 

'    SHORT     the  vessel,  if  not  satisfactorily  explained :  but  it  is  noi 

STAPLE^  conceded  by  tlie  Court  that  they  admit  of  no  explana^ 

T.        tion.    These  circumstances  are  not  abisolutely  income 

^.STATES,  patible  with  innocence. 

It  is  prored  by  testimony  to  whlli]^  there  is  po  except 
tion,  and  which  no  attempt  has  heeft'tnade  to  discredit^ 
that  the  Sbort  Staple  was  absolutely  wind-bound  th^ 
whole  time  she  remained  in  Hampton  Roads ;  and  tha^ 
she  attempted  te  put  to^ea  before  the  arrival  of  the  Ino, 
but  could  not.  Had  this  capture  ever  been  pre-concert- 
ed in  Boston,  the  Ino  and  Short  Staple  would  more 
probably  have  contrived  to  meet  on'  the  return  voyage 
of  the  latter,  than  to  have  adopted  the  course  of  the  one 
waiting  in  port  for  the  arrival  Of  the  other^  and  then 
sailing  out  almost  together. 

The  arrival  of  the  Ino  in  Hampton  Roads  is  complete^ 
ly  accounted  for.  She  hail  siilR»red  by  the  perils  of  the 
dea,  and  put  in  for  necessary  repairs.  This  fact  is 
proved  positively,  and  no  opposing  testimony  is  pro- 
duced. 

That  the  Ino  should  have  pursued  the  Short  Staple 
on  a  coasting  voyage,  and  have  captured  her,  was  a 
wrong  not  to  be  justified.  It  is  said  to  have  been  so 
atrocious  a  tort,  that  its  reality  is  incredible.  The  fact, 
however,  is  completely  proved.  The  master  of  the 
Shoi't  Staple  swears  that  he  was  on  his  voyage  to  Bos- 
ton ;  that  his  intention  was  to  proceed  to  that  port ; 
that  he  had  had  no  previous  communication  with  the 
Ino,  and  had  no  expectation  of  being  captured  by  her, 
or  of  being  turned  out  of  his  course.  /The  other  pcr- 
X  sons  on  board  the  Short  Staple  testify  to  the  same  facts, 
as  far  as  their  knowledge  extends.  The  owner  of  the 
Ino,  who  was  on  board,  i^.nd  her  officers,  swear  that 
they  had  no  previous  communication  with  the  Sbort 
Staple  or  her  owner ;  that  there  was  no  concert  of  any 
sort  between  them ;  that  they  were  informed  by  some 
person  on  shore,  while  the  Ino  lay  in  Hampton  Roads 
for  f  e]>airs,  that  the  Short  Staple  and  the  WiDiam  King 
were  on  a  vovage  to  a  French  island ;  that  expecting 
to  find  something  which  would  justify  condemnation  as 
prize^  they  determined  to  examine  those  vessels^  and» 
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i/thouglit  OB  exaniinatioU)  they  found  nothing  to  justify      bbi« 
capture^  they  still  hoped  that  something  would  appear     short 
in  future;  and  that^  at  the  worsts  they  should  incur  no   staplb* 
risk  of  damages^  because  they  should  carry  the  vessels        v 
fij^i  cargoes  to  a  good  market.  In  this  confidence^  they  u.states* 
determined  to  take  them  to  Jamaica* 

This  disposition  in  the  captors,  however  indefensible^ 
is  very  prtAable.  It  grew  out  of  the  state  of  the  two 
countries ;  and  no  individual  who  was  captured  in  con- 
sequence of  it  ought)  if  his  own  conduct  contributed  in 
no  degree  to  that  capture^  to  be  made  the  victim  of  it. 

That  she  was  carried  into  St  Nichola  Mole,  and 
there  given  up  to  the  government  of  the  place,  is,  in 
itself,  a  circumstance  throwing  some  suspicion  on  t!ie 
transaction,  and  requiring  explanation.  1  he  testimony 
explains  it.  The  Ino  was  separated  from  her  two 
prizes  by  a  fact  which  is  fully  proved,  and  which  suffi- 
ciently accounts  for  that  separation.  That  her  captain 
should,  when  about  to  leave  them,  appoint  some  near 
port  as  the  place  of  meeting  again,  was  almost  of 
course ;  and  that  he  should  have  relinquished  one  of  the 
vessels  to  the  government  of  the  place  ceases  to  be  mat- 
ter of  much  surprize  when  it  is  recollected  that  he  co^ld 
not  have  much  expectation  of  making  her  a  prize;  that, 
in  tact,  tte  capture  was  made  with  scarcely  any  hope 
of  condemnation,  but  with  a  certainty  that  it  would 
produce  some  additional  supply  of  provisions,  and  could 
injure  no  person.  The  criminalty  of  this  mode  of  think- 
ing, wbsitevcr  it  might  be,  was  not  imputable  to  tko 
owners  of  the  Short  Staple. 

It  has  been  contended  that,  during  the  separation  of 
the  Ino  from  the  captured  vesseLs^  a  rescue  ought  to 
have  been  attempted.  There  having  been,  during  that 
period,  but  three  persons  belonging  to  the  Ino  on  board 
the  Short  Staple,  they  might  haye  been  overpowered  by 
the  American  crew;  but  the  attempt  to  take  the  vessel 
from  them  was  no  part  of  the  duty  of  the  Americans, 
and  might,  in  the  event  of  re-capture,  have  exposed  the 
vessel  and  cargo  to  the  danger  of  condemnation,  of 
^^rtiich,  without  such  rescue,  they  incurred  no  hazard. 

The  abandonment  of  the  William  King  without  U- 
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Btii6     belling  lier^  is  the  natural  consequence  of  having  Ire^ii 

bHORT     able  to  find  no  cit'cumistances  of  Huspicion  whieh  mlstf^ 

8TAFI.B9  tempt  the  captors  to  proceed  against  her.    It.  undoubt^ 

T.        edly  proves,  what  the  captain  of  the  Ino  avows,  %faat  lid 

V.ST  AXES,  acted  under  a  full  ^  conviction  of  being  exposed  to    tmiI 

•ftii.^.*..^  risl{  bj  the  capture^  though  he  should  reap  no  ajVAii- 

tage  from  it. 

The  interest  which  coasting  vessels  had  in  fictitioas 
or  concerted  captures,  undoubtedly  subjects  all  captures 
^  to  a  rigid  «crutiny^  and  expcmes  them  to  much  suspi- 
cion.  The  case  of  the  Claimant  ought  to  be  completely 
made  out.    No  exculpatory  testimony,  the  existence  o£ 
which  is  to  be  supposed  from  the  nature  of  the  transac- 
tioh,  ought  to  be  omitted;    The  absence  of  such  testi- 
mony, if  not  fully  accounted  for,  would  make  an  im- 
pression extremely  unfavorable  to  the  claim.  But  where 
the  testimony  is  full,  complete  and  concurrent;  where 
every  circumstance  is  explained  and  ittcouhted  tor  in  a 
reasonable  ipanner ;  where  the  testimony  to  the  inno- 
cence of  the  owners  and  crew  of  the  vessd  is  positive, 
proceeding  from  every  perison  who  can  be  supposed  to 
have  any  knowledge  of  the  facts,  and  contradicted  by 
none;  the  Court  cannot  pronounce  against  it.    This; 
would  be  to  allow  to  suspicious  circumstancei^  a  con- 
troling  influence  to  which  they  are  tiot  entitled. 

The  sentence  of  the  Circuit  Court,  condemning  tbe 
Short  Staple,  is  reversed  and  annulled,  an^  the  cause 
remanded  to  that  Court  with  directions  to  decree  a 
restoration  of  the  vessel  to  the  Clainmnts^  alid  to  dis- 
miss the  libeL 

StoUt,  J.  stated  that  he  disselited  from  the  opinion 
or  the  Court  and  adhered  to  the  opinion  which  he  gave 
in  the  Court  below>  in  which  he  had  the  Concurrence  of 
one  his*  of  brethereri. 

1S15.  PARKER  V.  RULE'S  LeSsbe. 

Feb.        11th.  » 

ifl&^eitf..^.  JoHNSOK>  J.  and  ^ovd,  X 

S"iSL^  to         ERROR  to  the  Circuit  Court  of  the  district  df 
Uf  aiKieoiiect  Wcst  Teiinessee,  in  an  action  of  ejecttasb 
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^hefsCcts  of  the  case  were  tBus  stated  by  the  chief  PABkifB 
Justice  in  deliveriiig  the  opinion  of  the  Court :  v» 

bitxe's 
This  was  an  ejectment  brought  by  the  Defendant  in   xessbe. 

error  in  the  Circuit  Court  of  the  United  States  for  the ... 

^sQict  of  West  Tennessee.    The  Plaintiff  bilow  claim-  «  direct  ux, 
ed  under  a  patent  i-egularlj  issued  by  the  proper  au'-  ^Slre  th/S- 
thority.    The  Defendant  made  title  under  a  deed^  from  lector  enaid 
the  ccAiector.  of  tlie  district^  reciting  a  sale  of  the  said  "^^  the  tanddf 
laad  as  being  forfeited  by  the  tifjn-payment  of  taxes,  pl|!oprietor^for 
and  conveying  the  same  to  the  purchaser.     On  the  va-  noo-payment 
lidity  of  tuia  conveyance  the  whtilo  rase  depends^     At  J^nw  imit 
the  6*ial  the  Defendant  produced  his  deed^  and  also  a  that  he  sijouid 
general  tist  of  lands  owned,  possessed  and  occupied  on  «**^*^*^  ^ 
the  first  day  of  October,  1798,  in  assessment  district  M»id  Uuds, 
No.  12,  io  the  state  of  Tennessee,  corresponding  with  ^    *»*^  ^ 
the  collection  district  No.  8,  ^returned  to  the  office  of  Jhe^^'J^wmt 
the  late  supervisor  of  the  revenue  for  the  district  of  due  for  the 
Tennessee  by  Edward  Doffglass,  survey<U'  of  the  revi--  ^'fi^t1o**^to 
nue  for  said  assessment  district,  among  which  is  the  fol-  pay,  for  6o 
lowing:  <«  Grant  John,  reputed  owner  in  Sumner  coun-  ^^'JJ'tj^  J*^^ 
«<  ty  on  the  middle  fork  of  Bledsoe's  Creek,  640  acres  ^,  If  there 
'^  of  land  snt^ect  to  and  included  in  the  valuation,  valu-  wereaomanr.* 
*<Qdat  S  2,560,  no  possessor  or  occupant.''     He  also 
produced  the  tax  list  furnished  by  said  surveyor  to 
Thomas  Martin,  collector  of  the  collection  district  No* 
8,  in  which  list  said  land  is  described  in  the  same  man- 
ner as  in  the  said  general  list,  excepting  that  the  said 
John  Grant  is  described  as  possessor  or  occupant  of 
said  6M  acres  of  lapd,  and  said  land  is  included  in  the 
list  of  lands  belonging  to  residents.    He  also  produced 
•the  advertisements  of  the  sale  of  the  said  landa,  men- 
tioned in  the  said  deed  to  have  been  made  in  the  Teii* 
nessee  Gazette,  in  which  said  John  Grant  is  mentioned 
only  as  reputed  owner  of  said  land,  and  proved^  by  a 
witness  present  at  the  sale,  that  the  said  Henry  Brild^ 
ford,  for  himself  and  Daniel  Smith,  became  the  pur- 
chaser of  the  said  land ;  and  that  the  said  Daniel  and 
Henry,  before  the  execution  of  the  said  last  mentioned 
deed,  assigned  their  interest  in  the  said  land  to  the  De- 
fendant, ]£chard  Parker.    But  it  did  rtot  appear  that 
the  said  collector  had,  at  any  time,  caused  a  copy  of 
the  said  list,  with  a  statement  of  the  amount  of  the  tai^^ 
and  a  notification  to  pay  the  same,,  to  be  published  for* 
sixty  days  in  fonr  gazettes  of  the  state;  if  there  were  so 
VOL»  IX.  9 
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PASKEB  maiiy^  ptirsuant  to  the  last  clause  of  the  lltb  sfx^fiom  oi 
v.        the  act  of  coDgi^ss,  entitled  <<  An  act  to  lay  and  colleen 
srxE's    ••  a  direct  tax  within  the  United  States,"  voL  4»  p.  2JL^ 
LEs&i^E.  And  thereupon  the  judge  instructed  the  jury  that  tli< 
said  sale  made  by  said  collector  was  unauthorised  an^ 
void,  because  the  said  collector  had  not  previously  mad^ 
said  last  mentioned  publication,  and  because  it  appear-* 
ed  that  the  collector  proceeded  to  collect  iht  taxes  due 
on  the  said  land  in  the  manner  prescribed  by  lair  foir 
collecting  taxes  due  upon  lands  where  the  owner  re- 
sides thereon,  and  not  in  the  manner  prescribed  when 
the  owners  are  non-residents  and  because  there  is  a  va- 
riance between  the  surveyor^  books  and  the  coll<$ctor's 
list.    The  Defendant  below  excepted  to  this  opinion  of 
the  judge,  and  a  verdict  and  judgment  being  rendered 
against  him,  he  has  brought  the  sam&  by  writ  of  error 
into  this  Court. 

JosiBSy  fir  Vie  Phmtiff  in  trrtfr. 

There  is  only  one  question  in  this  cause,  viz :  whe-^- 
ther  the  collector,  in  liiaking  sale  of  the  land  under  the 
13th  section  of  the  act,  fvol.  4,  p.  213^  was  bound  to 
publish  for  60  days  in  4  gazettes  of  the  state,  ]:he  co- 
pies of  the  lists  of  the  lamds  taxable,  &c.  with  a  state- 
ment of  the  amount  of  the  taxes  due  thereon,  and  a  no- 
tificatioii  to  pay  the  same  in  '30  days,  as  required  by 
the  11th  section  of  the  same  act. 

We  contend  that  this  clause  of  ^  the  section  applies 
only  to  unoccupied  lands  of  unknormi  proprietors,  and 
not  merely  to  lands  of  non-residents*    Grant,  although' 
a  non-resident,  was  a  known  propri^or. 

Such  publication  is  only  necessary  in  case  of  diiitiessr 
and  sale  of  goods  and  chattels,  which  is  the  only  reme- 
dy given  by  the  lith  section.  If  the  collector  intended 
to  levy  the  distress,:  then  it  was  incumbent  on  him  to 
make  the  publication.  But  when  the  legislature,  by  the 
13th  section,  give  the  remedy  by  sale  of  the  land  itself, 
they  make  a  different  pi^wision  and  require  different 
notice  of  the  side,  and  do  not  refer  to  the'  provisions 
of  tlie  11th  section ;  all  of  wtikfa  provisions  relate  only 
to  ttie  case  <tf  distress* 
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PAIXSB 

The  deed  from  the  coUector  must  always  recite  all    Buix'a 
the  fads  necessary  to  make  the  title  good.    In  this  re-   IiEsskb* 
apect  tine  deed  is  very  defective.  ■' 


The  land  ^ipears  to  iiave  belonged  to  a  non-resident 

If  his  residence  was  known^  the  law  required  that  he 

should  have  personal  notice:  if  nut  knuwn^  he  must 

have  presumptive  notice  by  publication  as  the  11th  sec* 

Hon  requires.  It  6a,]nnot  be  supposed  that  the  law  would 

require  less  notice  to  authorize  a  sale  of  the  land,  than 

a  distress  and  sale  of  chattels.    It  cannot  be  supposed 

that  the  kgislature  meant  to  comprise  all  the  pre-requi- 

sitai  of  a  sale  of  the  land  in  the  ISth  section  |  for  that 

section  applies  as  well  to  residents  as  to  non-rfsidents^ 

and  yet  it  requires  no  notice  of  the  amount  of  the  taxes 

nor  a  demand  of  payment  before  sale.    It  is  rather  to 

be  {^resumed  that  the  legislature  meruit  that  all  the  pre* 

ceding  reqaisitea  should  be  complied  with. 

JwEs,  in  reply. 

It  is  not  necessary  that  the  deed  should  recite  any  of 
flie  Ceu:ts  preceding  the  sale*  They  may  all  be  proved 
by  parol. 

Fdmiani  IHth.  j96seni....JoHirsow,  J.  and  Todd,  /. 

MiBSHAix,  Ch.  J.  after  stating  the  factd  of  the  case, 
deiivered  the  opinion  of  the  Court  as  follows : 

It  is  admitted  that  If  the  preliminary  requisites  of  the 
Jaw  have  not  been  complied  with,  the  collector  could 
have  no  authority  to  sell,  and  the  conveyance  can  pass 
BO  title.  On  the  part  of  the  Plaintiff  in  error  it  is  in- 
sisted that  these  requisites  have  been  performed,  and  that 
the  mstruction  ^ven  by  the  judge  is  erroneous.  The 
instruction  is  that  the  sale  was  unauthorized  and  void. 

It  was  pro  red  in  the  cause  that  the  proprietors  of  the 
land  in  controversy  were  nofi-residents  of  the  state  of 
Tennessee  when  the  tax  was  assessed,  and  continued  to 
be  80  to  the  time  of  bringing  the  action,  and  that  itiey 
h^d  BO  known  i^nts  in  that  state* 
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TXBKEM.  tute  togethei^^  such  intent  is  believed  to  be  siiScientijr 
V.        aiiparent.  '      / 

i^EssBB.       There  iSf  throttghout  the  act»  an  obvious  anxiety   in 

"     — the  legislature  to  avoid  coerciVe  means  of  coilebtioiH  t«n- 

'    less  such  means  should  be  necessary';  and  to  g've  tweiry 
owner  of  lands  tke  most  full  inl'ormation  of  the  sam  for 
which  he  was  liable,  and  to  affiird  him  the  most  easy 
opiK)rtunity  to-pay  it    Thus  the  accruing  of  the  tax  is 
to  be  advertised,  and  the  times  and  places  at  which  the 
collector  will  attend  to  receive  it.    A,  personal  demand 
at  tlie  dwelling  houses  of  those  who  have  neglected  to 
attend  to  this  notice  must  then  be  made,  a  reasonable 
time  before  the  collector  can  collect  the  tax  by  distress. 
Where  lands  are  owned  by  non^'-residents  whose  places 
of  residence  are  known,  this  personal  nodce  is  still  re- 
quii-ed ;  and  where  their  residence  is  ui^nown»  cetiain 
puDlications  are  substitiited  for  and  deemed  equivalent 
to  personal  notice  and  demand.    In  each  ease,  it  is 
made  the  duty  of  the  collector  to  proceed  to  collect  the 
tax  by  distt*ess  and  sale. 

Fron^  this  view  of  the  law  it  is  inferred,  not.oidy  that 
the  legislature  was  anxious  to  avoid  coercive  means  of 
collection,  but  hkB  also  manifested  a  solicitude  to  collect 
the  tax  by  distress  and  sale  of  personal  property  rather 
than  by  a  sale  of  the  land  itself.  That  all  the  means  of 
collection  prescribed  in  the  act  must  have  been  tried, 
and  must  have  failed  before  a  sale  -of  the  land  can  be 
made.  The  duty  of  the  collector  to  make  a  personal 
demand  from  the  resident  owner  of.  lands*  and  to.  make 

.  those  puhlications  which  th^  law  substitutes  for  a  per- 
sonal demnnd  where  the  residence  of  the  owner  is  ^m- 
known,  does  not  depend  on  tlie  fact  that  personal  pro- 
perty is  or  is  not  on  the  land  from  which  the  tax  may 

;be  leyied  by  distress.  It  is  his  duty  to  proceed  in  the 
manner  piTscribed  in  the.  9th  and  llth  sef  tions«  in  every 
case.  After  having  so  proceeded,  it  is  bis  positive  duty 
to  levy  the  tax  by  distress,  if  property  liable  to  distress 
can  be  found.  If,  notwithstanding  the  proceedings  di- 
rected in  the  dj;h  and  llth  sections,  the  tax  shall  remain 
one  year  nnpaifl,  it  is  to  be  raised  by  a  sale  of  the  land. 
It  appears  to  the  Court  that  the  13th  section  pre^sup- 
poses  every  thing  enjoined  in  the  9th  and  llth  sections 
to  have  been  ^lerformed^  and  that  t\»  v^dity  of  thfi    . 


^^ 
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sale  of  land  o^ned  bj  a  non-resident,  made  by  the  col-   pabkeb 
le(  ti»r  for  the  non-pajment  of  taxes  must  depend  not        t«  * 
only  on  bis  having  made  the  publications  required  in    rulers 
the  ISifa  sectiohy  but  on  his  having  mad^  those  also  ussbee* 
wbic^  ire  required  in  tiie  11th  section.    Those  publi- 
catHMM  not  having  been  made  in  this  case,  it  is  t!  e  opi- 
nion of  the  majority  of  this  Court  tliat  the  sak  is  void, 
wd  that  ttie  judge  of  the  District  Court  committed  no 
error  in  giving  this  instruction  to  the  jury»    The  judg- 
ment is  affimwd  with  costs.' 


BRIG  STRUGGLE  1815. 


f  Thomas  Leigh,  Claimant  J 

V. 

THE  UNITED  STATES- 


Feb.        ISdi. 


APPEAL  fpom  the  sentence  of  the  Circuit  Court  for  a  ptaty  wu 
the  district  of  Massachusetts,  which  condemned  the  brig  ^^^"•"^ 
Struggle,  for  violation  of  the  nm4fUerc&urse  act  of  28^A  S^a^ai 
of  JuM,  1869,  ToL  10,  p.  13,  by  going,  with  a  (%rgo,  to  8t«hite  must 
.prohibited  port  ^t4S?t 

der  which  he 

FOruary  18ft.    Jkenf..,  Johnson,  J[.  and  Tobd,  J.    ^f/^^JJ'JJ," 

leave  no  rear 

LirnrGSTON,  J,  delirered  the  opinion  of  the  Court  as  •^njWe  doubt 

A II  '  ot  his  inno- 

wiloWS;  eence. 

Circumstances 

This  was  an  information,  in  the  District  Court  of^'V'SSTjSri^ 
Massaclias«^tt9,  against  the  brigantine  Struggle  for  the  tive  testimooy. 
riolatiott  of  the  act  of  Congress  of  the  28th  of  June,  1809, 
in  departing  from  Portsmouth,  in  the  United  States*  with 
a  carp^  of  domestic  growth  and  manufacture,  bound  to 
a  foreign  port  with  which  commercial  intercourse  waa 
not  then  permitted. 

The  libei  further  states  that  the  vessel  arrived  at  said 
piiUbited  port,  with  her  cargo,  and  that  no  bond  had  at 
sAy  time  been  given  to  the  United  States,  in  the  manner 
itquirad  by  law,  lka|.8he  should  not  proceed  to  any  in* 
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BRIO     terdicted  poii;,  nop  be  engaged  directly  or  tndirecflyy  dui 
8TBUGOXE  iog  sucb  vojagc,  in  any  trade  with  such  port  or  place. 

V, 

v*sTAT£B.  The  claim  denies  the  departure  of  the  brigantin^  fron 
-  ■■  ■■-■-  Portsmouth  on  a  foreign  voyage^  to  a  port  with  whicl 
corntnercial  intercourse  was  interdicted)  or  to  any  pthei 
foreign  port  or  place;  but  insists  that  she  was  dulj 
clearedf  at  the  custom  house  at  Portsmouth,  for  Charles 
ton*  and  that  she  departed  and  was  sailing  towards  hei 
place  of  destination,  when  by  the  violence  of  the  winds 
and  waves  she  was  driven  out  of  her  course,  and  became 
80  much  damaged  that  she  could  not  proceed  on  to 
Charleston;  but  that  it  was  necessary  for.  the  preserva- 
tion of  the  vessel  and  cargo,  and  of  the  lives  of  those  on 
boardy  to  sail  for  the  West  Indies ;  that  she  acrordingly 
weiit  to  Martinico,  and  thence  proceeded  to  St  Bartho- 
lomews. 

The  cause  being  at  issue  on  this  allegation  of  the  Clai- 
mant, and  a  number  of  witnesses  having  been  examined, 
the  Distiict  Court  condemned  the  vessel  as  forfeited  to 
the  United  States*  This  decree  was  affirmed  by  the 
Circuit  Coiirt,  from  whose  sentence  this  appeal  is  taken. 

The  roaster  of  the  Straggltf  who  was  produced  as  a 
witness,^  swears  that  after  being  regularly  cleared,  8he 
sailed  from  Portsmouth  to  Charleston,  the  cargo  being 
consigned  to  Joseph  Waldron  &  Co.  on   whom  he  had 
orders  to  call  for  advice ;  but  it  being  rumoured,  at  the 
time  of  his  sailing,  that  the  non-intercourse  would  short- 
ly be  removed,  he  was  informed  by  the  owner  that  or- 
ders were  given  to  Waldron  &  Co.  in  that  case,  to  send 
the  vessel  to  the  West  Indies,  provided  the  prf>spects  at 
Charleston  should  not  be  e(}ual  to  his  expectation.    That 
6  or  6  days  after  sailing  they  had  a  very  heavy  gale  from 
the  south  west  which  made  such  a  tremendous  sea  that 
it  became  impossible  to  keep  the  vessel  to.    That  they 
had  not  less  -than  65000  feet  of  seasoned  sawed  lumher 
on  the  deck^  besides  loose  luniber,  all  of  which,  in  his 
opinion,  must  inevitably  have  been  lost,  if  the  vessel  had 
been  kept  head  to.    At  one  time  an  attempt  was  madi"  i(^ 
heave  her  to,  and  after  laying  a  few  hours,  the  ^ale  in- 
creased and  knocked  ithe  vessel  down,  her  yards  being 
nearly  in  the  water,  and  the  top  of  the  deck  load,  sosbift- 
ed  that  they  were  obliged  to  pat  her  before  tbte^^wind  t0 
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right  the  deck  loAd  and  clear  the  companion  way*  Our'*      sHtft 
ing  several  gales  thej  were  obliged  to  s<fud,  and  at  one  sTRCGOua 
time  for  23  hours  together.    They  shipped  several  seas        t. 
which  washed  overboard  a  part  of  the  loose  lumber,  u.sotates^ 
About  the  16th  of  Februarys  the  wind  being  less  violent^  *^ 
the  deck  load  was  found  so  much  soaked  that  it  was  like.  * 
green  Inmber^  which  made  the  vessel  so  crank  that  they  ^ 
coM  not  keep  on  the  wind  with  a  six  knot  breeze.    One 
of  the  water  casks  was  entirely  leaked  out  j  anether  part- 
ly out ;  and  the  sails  and  rigging  much  injured^    On  a 
consuitaidon  with  the  people  on  boards  they  were  all  of 
opinion  that  it  would  be  extremely  dangerous  to  attempt 
coming  on  the  coast  in  the  state  in  which  the  vessel  then 
was,  she  being  so  top  heavy  as  to  be  almost  water  log- 
ged.   It  being  also  the  worst  season  in  the  year»  they 
unanimously  thought  that  the  only  way  they  could  save 
the  deck  load^  and  probably  their  li^es^  would  be  to  make 
the  first  port  they  could.    They  accordingly  bore  4iway 
for  the  Westlndies^  and  arrived  at  Mai-tinico,  which' 
was  the  first  port  they  made.    The  cargo  was  there  sold 
at  a  low  price^  it  not  being  thought  safe  to  venture  to  sea 
again,  in  the  then  condition  of  the  vessel.    After  making 
some  repairs  they  sailed  from  Martiuco  for  St  Barlho^ 
lomewsy  where  they  took  freight  for  Boston  at  which 
0ace  they  arrived  in  June^  1810. 

This  is  the  history  of  thp  voyage  given  by  the  tiiaster# 
«md  ia  substantially  confirmed  by  the  mate  and  two  ojf 
the  seamen,  who  also  swear  that  they  shipped  for  .wages 
usual  on  a  voyage  to  Chai*leston,  which  were  lower  than 
those  which  were  given  for  a  voyage  to  the  West  Indies. 
It  also  appears  by  the  documentary  evidence  in  the  case^ 
that  the  Struggle  had  a  regular  clearance  on  board  for 
Charleston;  that  she  was  chartered*'  by  the  Claimant^ 
of  certain  merchants  of  Portsmouth  <<  to  go  to  some 
southern  port  or  to  the  West  Indies;'^  that  the  cargo 
taken  on  board  at  Portsmouth  was  lumber,. butter,  and 
crackers ;  and  that  she  retuitied  from  St  Bartholomews, 
to  the  United  States^  with  a  cargo  on  freight  consisting 
of  180  casks  and  9  barte)s  of  molasse^  ^ 

V 

On  these  propf^  the  Court  is  now  to  decide  whether 

the  Claiuiant  ha9  ipfide  out  his  allegation  that  the  vessel 

was  driven  out  of.  her  course  by  the  violence  of  the'Vinds 

and  waves,  and  that  her  condition  was  such  sis  to  inakf 
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^  Mi6     it  necessary,  fbt*  her  presenntloii  and  thto  safety  nf  ilia 
s^u(3w£te  crew,  to  sail  for  a  poit  in  the  West  Indies. 

if.si'Ji^s.     Were  the!  Ct)urt  bound  t6  decide  accordtng  trt  positive 
'  tfestimony^  lyithout  regard  to  other  circnnistances,  or  to 

t!ie  sitnatiort  and  character  of  the  witnesses,  it  might  be 
difficidt  to  say  that  the  plea  of  necessity  had  not  been  satis* 
factorily  made  out  The  ma&terf  mate,  and  tluro  of  the  ma- 
riners establish  every  thing  which  the  daimanthad  un- 
dertaken to  prove,  so  far  ^  their  pciSitive  declarations 
are  entitled  to  credit*    Bat  when  it  is  recollected  how 
many  cases  ot  ficlitioiis  distress  have  been  oflTer^  to  the 
Courts  of  the  United  States,  as  excuses  for  violations  of 
flie  restrictive  system,  as  it  has  been  called,  and  that 
these  cases-,  whether  real  or  imaginary,  have  generally 
been  supported  by  the  same  species  of  testimony,  it  can- 
not be  wondered  at  if  this  Court  shall  receive,  with  con- 
siderable jealousy  and  caution,  evidence  wbich  te  so  per- 
petually recurring,  and  which  if  compared,  will  lie  found 
to  prei9ent  the  same  uniform  statement  of  facts,  with  very 
few  shades  of  difference,  all  calculated  to  impress  a  be- 
lief that  some  overwhelming  calamity,  of  which;  in  ordi- 
nary voyages,  so  Mttle  is  heard,  has  produced  a  depar- 
tbre  from  the  original  legitimate  destination  of  the  ves- 
sel*   When  it  is  considered  too  that  the  testimony  on 
these  occasions  comes  from  men,  who,  whatever  their 
characters  may  be  in  other  respects,  imast  be  viewed  as 
accomplices  in  the  offence,  if  any  has  been  intentionally 
conimlitted,  and  are,  to  say  the  least*  verv  mudh  under 
the  influence,  of  those  who  have  projected  ine  voyage  and 
are  to  be  gainers  by  a  violation  of  the- law,  it  cannot  be 
supposed  Ihat  such  testimony  can  be  examined  without 
vei*y  considerable  reserve  and  dii^tTust. 

'I 
Although  mere  suspicion,  nbt  resting  upon  ^tt^ng  cir- 
cumstances unexplained,  should  not  bl^.permifted  to  out- 
ti'ei^h  positive  testimony  in  giving  effect  tp  a  penri  sta- 
tute ;  y^t  it  caiinot  be  regarded  as  an  oppressive  rule  to 
/  require  of  a  party  who  has  violated  it  to  make  oiit  the 
vU  major  under  which  he  shelters  himself,  so  as  to  leave 
Qo  reasonable  doubt  of  his  innocence.;  and  if  in  the  coarse 
of  such  vindicaHon  he  shall  pass  iin  Silence,  or  leave  un- 
explained, circumstances  which  militatestrong^y  against 
^he  integrity  of  the  transaction,  he  cannbtcomplain  if  the 
C(jiirt  shall  lay  hold  of  those  circumstances  as  reasons 
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for  iudja4gui|f  him  indeUdo,  What  then  are  the  circuin*     9Bw 
stance  in  this  c^se  which  it  is  difilcult  to  reconcile  with  stbvgqli; 
the  concurrent  testimony  of  the  witntss^  who  hare  beeji^        v, 
examined?  v.stA'K'bs. 


i.  If  the  Struggle  really  encdnntered  so  mnch  bad 
irea&er  and  w^as  obliged^  to  avoid  shipwreck  and  to  pre- 
serve the  Uves  of  the  prew^  to  abandon  a  coasting  for  ^, 
foreign  voyage,  it  mi^ht  be  expected  that,  on  her  arrivid 
at  Martinico,  the  ordinary  process  of  survey  would  have 
been  called  for.  Her  situation  would  then  have  been  as- 
certained by  professional  and  skilful  mei|v  The  not 
taking  a  precaution  so  common  in  cases  of  distress  and 
so  necessary  for  the  master's  exculpation  if  he  acte4 
witboat  an  understanding  with  his  owner,  while  it 
leaves  us  in  great  dpubt  as  to  the  magnitude  of  the  iiyu- 
ries  sustained^  and  the  imminence  of  uie  di^nger  to  which 
the  vessel  and  crew  were  thereby  exposed^  is  but  little 
calculated  to  excite  a  belief  ^f  the  great  extent  of  either* 
It  is  taken  for  granted  that  ^o  such  /survey  was  had^ 
from  the  silence  of  all  the  witnesses  upon  the  subject^ 
and  from  the  manifest  interest  wtiich  tiMB  Claimant  had 
in  producing  it,  if  it  any  degree  supported  t^e  testimony 
or  the  defence  which  he  had  set  up* 

•  ■ 
%  A  still  mojre  common  document,  and  of  which,  not- 
mthstanding,  we  hear  not  a  word,  is  a  prqtest  PeiA^ps 
»  case  never  occurs  that  a  vessel  is  forced  to'  abandod  a 
Toyagewithoirt  stating  the  reasons  of  such  deviation  in 
the  (orm  of  a. protest  at  the  first  port  at  which  she  arrives* 
Atthouj^fa,  (%f  itself,  jt  would  he  no  evidence,  the  master 
might  have  stated  in  his  testimony  that  be  had  made  one 
at  Martinico.  His  not  having  done  so  subjects  hipi  to 
the  just  presumption  of  having  neglected  it  altogether, 
and  that  his  going  thither  was  brought  about  by  a  neces- 
sity of  his  own  contrivance,  and  not  by  the  act  of  God» 
or  adverse  winds. 

Agabk^ — ^Although  it  is  s^id  thaj;  orders  were  sent  by 
the  Claimant  to  the  honse  of  Waldron  &  Co.  in  Charles- 
ton, y^t  neither  <these  orders,  ^or  ^bose  to  the  captain^ 
both  of  which  must  be  presumed  to  be  in  writing,  are 
Vrodoced.  Their  suppression,  (to  say  the  least)  is  a  cir- 
CQQi^tance  of  sopie  sniEspiciQp.  it  may ^sa  ]^e.|ki^d  why, 


\ 


W  SUPREME  CdtHElT  U.  S. 

BHiG     if  the  danger  was  so  pressing,  and  the  vessel  nearly  on 
STBUGGIA  her  beam  ends»  was  not  relief  sought  by' throwing  over 
V,        the  deck-load,  or  a  part  of  it  ?  The  Court  docs  not  mean 
u.sTATES.  to  say  that  it  was  the  master's  duty  to  sacrifice  the  car- 
go rather  than  go  to  a  foreign  port ;  but  from  his  not 
disembarrassing  himself  of  an  incumbrance  which  must 
have  been  so  much  in  his  way,  it  may  well  be  doubted 
whether  the  situation  of  the  brig  were  as  perilous  as  is 
now  rejiresented*  or  the  lives  of  the  crew  exposed  to  the 
dangers  we  now  hear  of. 

From  the  declarations  of  the  Claimant  as  to  his  inten- 
tions previous  to  the  voyage  an  argument  was  drawn  in 
his  favor» 

» 

It  is  sufficient  to  say  that  such  declarations  are  not 
evidence,  and  if  they  were,  miKht.  in  a  case  otherwise 
mysterious*  rather  increase  than  lull  suspicion.  As  lit- 
tle dependence  is  to  be  placed  on  the  fact,  that  for  a  fo- 
reign voyage,  higher  wages  would  have  been  demanded 
than  for  one  to  Charleston.  Although  the  original 
agreement  with  the  mariners  may  have  been,  and  proba- 
bly was  foi*  Charleston,  there  can  be  no  doubt  that  the 
owner  would  have  an  interest,  in  a  case  of  this  kind,  to 
raise  them -full  as  high  f^  seamen  would  have  a  right  to 
expect,  if  the  vessel  were  carried,  and  especially  without 
a  palpable  necessity,  to  an  interdicted  foreign  port. 

Considering  then,  the  suspicious  source  fh>m  which  tbo 
testimony  is  derived*  and  the  unfavorable  and  unexplain- 
ed circumstances  which  have  been  stated,  the  Court  is 
unanimously  of  opinion,  that  th§  3enteiice  of  the  Circuit 
Court  must  be  affirmed, 


CK 


1815,  JIANDOLPH  v.  DONALDSON, 

Feb.       IGth.- 


•d(5en^.,MMA]i|8QAix,  Ch.  J.  ^  Todd,  /• 

If  a  debtor,  ERROR  to  the  Circuit  Court  for  the  district  of 

S"^Sf^*  ?^'*'5*"^*>  ^^  ^^  action  of  dfcbt,  brought  by  Donaldson 
n^sa%w^  against  Itandolpb^  late  manihal  of  that  Oistricty  for  the 
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escape  of  one  Baine,  who  being  taken  in  execution  by  bakdolph 
the  deputy  marshal,  had  been  delivered  over  to  the  jailor        v. 
of  the  state  prison  of  Botetourt  county,  from  whose  cus-  dovald- 
tody  he  escaped.  soir. 

The  action  was  in  the  common  form,  and  the  Defen-  ^^"om  the 
dant  pleaded  nU' debet,  upon  which  issue  was  joined.       u^JJJ^  %tMa 

escape,   the 

Xluonthe  trial  the  Defendant  below  took  two  bills  of  J???*«*»  n** 

«^«JL*-  liable. 

exception. 

The  first  bill  of  exceptions  sets  forth  the  judgment  and 
exception  of  Donaldson  against  Baine,  and  the  mar 
shales  retarn  of  the  execution  in  these  words  «  Execu- 
**  ted,  and  the  Defendant  imprisoned  in  the  jail  of  Bo- 
'^  tetourt  the  13th  Nf)vember9  1797,  as  per  the  jailor's 
'<  receipt  in  my  possession — Samuel  Holt,  D.  M.  for 
*^  David  M.  Randolph  M.  V.  D."  It  further  sets  forth 
the  evidence  of  the  fact  that  the  original  debtor,  Baine, 
was  seen  at  large;  <*  whereupon  the  counsel  for  the 
**  Plaintiff  prayed  the  Court  to  instruct  the  Jury  that  - 
<<  although  the  marshal,  the  Defendant,  by  his  deputy, 
^'  had  delivered  the  said  original  debtor,  Baine,  to  the 
*«  jailor, of  Botetourt  county,  where  he  was  committed 
^^  to  jail,  yet  that  the  Defendant  was  liable  to  the  Plain- 
"  tiff  fer  an  escape,  upon  the  discharge  of  the  debtor 
<<  by  the  aaid  jailor,  unless  an  escape  warrant  has  been 
<<  taken  out,  as  the  law  directs :  whereupon  the  Court 
^'instructed  the  jury  that  in  law  the  marshal  would  be 
''  UMe  to  the  Plaintiff  if  the  said  Baine  escaped  out  of 
<^  the  said  Jail,  With  the  consent,  or  through  the  negli- 
^'gence  of  the  said  jailor:  as  the  act  of  the  jailor  was, 
**  in  that  respect,  the  act  of  the  marshal.  The  Court 
^<  also  instructed  the  jury,  that  if  the  escape  of  the  said 
'^  Baine  from  the  jail  of  the  said  county  of  Botetourt 
«  had  taken  place  after  the  expiration  of  the  time  when 
'*  the  said  David  Meade  Randolph  was  marshal  of  the 
<<  Virginia  district,  he  would  be  liable  for  such  escape, 
<<  unless  he  shall  prove  that  he  had  assigned  over  the 
<<  said  Baine  to  his  successor  in  offence  by  a  deed  of  as- 
**  signment ;  or  by  an  entry  on  the  records  of  this  Court, 
'<  that  he  had  made  such  assignment  according  to  an 
'<  act  of  assembly  of  the  commonwealth  of  Virginia  up- 
"  on  that  subject,  entitled  **  an  act  to  reduce  into  one 
^<  all  aicts  and  parts  of  acts  relating  to  the  appointment 
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mAin>o£PH «  and  duties  of  sheriflTs  \^  the  section  of  which  act 
17*        «  referred  to  in  the  insUruction  is  in  the  following  words: 

iHiicALD-  <*  XXII,  and  for  removing  all  controversies  touching 
SON.       <<  the  manner  of  turning  over  prisoners  upon  a  sheriflTs 

<<  quitting  his  office,  Beit  further  enactcdf  That  the  de- 

<^  livery  of  prisoners  by  indenture,  between  the  old  sher- 
*<  iff  and  the  new^  or  the  entering  upon  record,  in  the 
<*  county  Court,  the  names  of  the  several  prisoners  and 
«<  causes  of  their  commitment  delivered  over  to  the  new 
<«  sheriff*,  shall  be  sufficient  to  discharge  the  late  sheriflT 
<^  from  all  suits  or  actions  for  any  escape  that  shall  hap- 
**  pen  afterwards/'  To  wliich  opinion  and  instructions 
<*  the  Defendant  excepted." 

The  2d  bill  of  exceptions  stated  that  <<  the  Defendant 
«« offered  evidence  of  the  insolvency  of  Baine  at  the  time 
<<  of  his  imprisonment  and  discharge,  and  moved  the 
«  Court  to  instruct  the  jury  that  if  they  were  satisfied 
<c  of  the  inft^olvency  of  Baine,  and  that  Donaldsfon  neither 
<*  resided  himself,  nor  had  any  known  agent,  in  the 
<*  county  of  Botetourt,  at  the  time  of  fiaine's  iraprison- 
^  ment  and  discharge,  to  whom  notice  might  be  given 
«<  that  he  was  insolvent  and  that  security  for  the  prison 
<^  fees  was  required,  that  in  these  circumstances,  the 
«« jailor  was  legally  justified  in  discharging  him  under 
^  the  act  of  the  general  assembly  of  Yirginia  in  such 
^  case  made  and  provided.  But  the  Court  was  of  opi- 
<f  nion  that  in  the  aj^ication  of  this  act  of  assembly  to 
<<  the  case  of  a  marshal,  the  whole  district  of  Virginia 
^  was  to  be  considered  as  his  connty,  and  it  was  suffi- 
<^  cient  if  the  said  Donaldson  had  any  such  known  agent 
«<  in  the  district  of  Virginia ;  and  so  instructed  the  jii-  . 
*^ry;  to  which  opinion  and  instrustion  the  Defendant 
«  excepted.** 

The  jnry  found  a  verdict  in  the  following  words :  <*  w© 
<<  of  the  jury  find  that  the  said  Alexander  Baine  in  the 
«<  declaration  mentioned  did  escaipe  from  the  jail  in 
<<thc  county  of  Botetonrt,  with  the  coasent  of  the 
^<  Defendant,  the  then  marshal  of  the  Virginia  dis- 
<<  trict,  as  in  the  declaration  is  set  forth  ^  and  there- 
«  fore  we  find  for  the  Plaintiffthe  d'4>t  in  the  declara- 
<^  tion  mentioned  and  assess  his  daipages  to  «ae  thou* 
<«  sand  doUawr.** 


FEBBUARY  TERM  1815.  79 

Upon  Qiis  verdict  judgment  was  rendered  for  IheiuinMiLni 
PlwiUffy  and  the  Defendant  took  his  writ  of  error.  t. 

UONAIiD. 

C*  LREf  for  the  PlaUUiffin  error*  '     sok. 

Bj  the  law  of  Virginia  it  is  necessary  tliat  the  jury 
shoM  state^  in  their  irerdict,  that  tlie  escape  was  with 
the  consent  of  the  sheriff.  The  verdict^  in  the  present 
case  states  the  consent  of  the  marshal ;  but  the  jury 
found  the  fact  in  consequence  of  the  instruction  of  the 

1.  The  first  t>pinion  to  which  an  exception  was  taken 
was  that  the  marshal  was  liable  for  the  negligence  of 
tbejailat. 

The  jaHor  was  not  thedeputy  nor  the  officer  of  tlie 
marslial,  but  the  deputy  of  the  sheriff  of  Botetourt  coun- 
ty. He  was  not  an  officer  of  the  United  States  but  an 
officer  of  the  commonwealth  of  Virginia.  He  was  not 
appointed  by.  nor  under  the  control  of^  nor  responsible 
tofhemarshaL 

By  the  jodiciary  act  of  the  United  States,  xcL  1,  p.  ^6^ 
$  289  the  marshal  is  expressly  made  liable  for  his  depu- 
ties *<  and  shall  be  held  answerable  for  the  delivery,  to 
M  his  Buccessory  of  all  prisoners  which  may  be  in  his  , 
^  aaMM  at  the  time  of  his  removal,  or  when  the  term 
<<  for  which  he  is  appointed  shall  expire,  and  for  that 
**  pufpaat  inay  retain  such  prisoners  in  his  custody  un- 
*^  til  bis  sacceaabv  shall  be  appointed  and  qualified  as 
w  thelaw  directs^" 

Onihe  33d  ©f  September,  1T89,T»M,  p.  S62,  con- 
gress resolved  «« that  it  be  recommended  to  the  legisla- 
«<  tares  of  the  several  states  to  pass  laws  making  it  ex- 
^^pressiy  the  duty  of  the  keepers  of  their  jails  to  receive 
«<and  safe  keep  therein  all  prisoners  committed  under 
*f  theauAority'  of  the  United  States,  until  they  shall  be 
«  disdiarged  1>y  due  course  of  the  laws  therebf,  under 
<'the  Bke  penalties  as  in  the  case  of  prisoners  commit- 
<<  te<|  under  the  authority  of  such  states  respectively  ; 
<<tbe  TJnited  States  to  pay  for  the  use  and  keeping  of 
<^  such  jails,  at  the  rate  of  50  cents  per  month  for  e§i/ch 
^  prisoner 'thatihsH^  under  their  authority,  be  commit- 
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JUNDOI.PH  ^<  ted  thereto^  during  the  timie  such  prisoners 

V.        <<  therein  confined ;  and  alsa  ^to  support   sue 

DOKAXD-  <'  prisoners  as  shall  be  committed  for  offences* 


SON. 


-  Inconsequence  of  this  recommendation^  th 
ture  of  Virginia  passed  <<  an  act  for  the  safe  k 
'<  prisoners  committed^  under  the  authority  of 
<'  ted  States  into  any  of  the  jails  in  this  commoii 
F.  P.  new  Rev.  Cotte,  voL  1,  p.  43,  by  which  it 
acted  <<  that  it  shall  be  the  duty  of  the  keeper  a 
<*  in  every  district^  county  or  corporation  wii 
<<  commonwealth,  to  receive  into  his  custody  i 
<'soner  or  prisoners,  who  may  be  from  time 
^*  committed  to  his  charge,  under  the  authoritj 
<<  United  States,  and  to  safe  ke<Bp  every  such  j 
<<  or  prisoners  according  to  the  warrant  or  pr 
</  commitment,  until  he  shall  be  discharged  by 
«  course  of  the  laws  of  the  United  States/^ 

2.  *<  And  that  the  keeper  of  *every  jail  afi 
«  shall  be  subject  to  the  same  pains  and  penal 
**  any  neglect  or  failure  of  duty  herein,  as  he 
<^  be  subject  to,  by  the  laws  of  this  conunonweal 
<<  a  like  neglect  or  failure,  in  the  case  of  a  prisons 
<<  mitted  under  the  authority  of  the  said  laws/' 

-  The  keeper  of  the  jail  is  directly  liable  to  the 
It  was  not  intended  that  he  should  have  a  double 
dy,  viz  !  against  the  keeper  of  the  jail  and  the  mj 
Nothing  could  be  more  unreasonable  than  to  ma 
marshal  liable  for  the  conduct  of  a  person  not  ap 
ed  by  him,  over  whom  he  has  no  control,  and  a] 
whom  he  has  no  remedy.  When  the  marshal  h 
livered  tlie  prisoner  to  the  keeper  of  the  jail  he  ha 
charged  his  duty  and  was  no  longer  liable.  Th 
soner  was  no  longer  in  the  custody  of  the  marshal 
of  the  jailor. 

%.  The  second  opinion  of  the  Court,  to  which  a 
ception  was  taken  was  that,  if  the  escape  was  afte 
Defendant  had  ceased  to  be  marshal,  still  he  was  1 
unless  he  had  assigned  over  Baine  as  a  prisoner  ti 
successor  in  manner  provided  by  the  law  of  Yirg 

i 

^e  obseryations  already  made  are  an  answer  to 
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Opinion.    The  marshal  was  bound  by  the  law  of  the  luiniatra 
XJnited  States  to  deliver  to  his  successor  ov,\y  such  pri-"     .*©. 
fioners  s^  were  in  his  custody.    Baine  was  nut  in  his  donaui- 
costiidjy  and  therefore  he  was  not  bound  to  deliver  him       doK. 
over— and  if  not  bound  to  deliver  him  over^  he  could  not 
be  liable  for  his  escape* 

The  opinion  was  (objectionable  also  on  another  groufid. 
By  the  law  of  Virginia,  the  delivery  over  of  prisoners 
\iy  indenture,  and  the  n  cord  of  tite  names  of  the  pri-' 
doners  delivered  over,  is  not  the  only  ividence  which  a 
sheriff  may  produce  of  the  fact  of  the  delivery.  The 
statute  is  cunttilative  only.  It  describes  a  ^mode  bj. 
which  he  may  certainly  <  xonerate  himself,  and  the  kind 
of  evidence  which  would  be  conclusive,  but  dues  not  de- 
prive him  of  the  right  of  proving  the  delivery  over  of 
the  prisoners  by  other  means.  The  art  of  congress  says 
nothing  of  the  mode  of  deliveiy  nor  of  the  mode  of  pi  oof. 

The  marshal  was  not  bound  to  take  out  an  ^escape 
warrant  as  r«^quired  by  the  law  of  Virginia  ^1  P.  Pi 
iiS^J  because  the  prisoner- was  in  the  custody  of  the 
jailor,  mA  not  of  the  marshal.  Besides  the  marshal 
must  of  necessity  reside  at  a  great  distance  from  many 
of  the  jails  and  it  would  be  unreasonable  to  oblige  hint 
to  superintend  them  all. 

•   > 

3.  The  third  opinion  objected  to  at  the  trial  was  that 
in  applying  tW  Virginia  law  of  sheriffs 'to  the  marshal, 
the  whole  district  was  to  be  considered  as  liis  county; 
and  therefore  if  thel^laintiff  had  an  agent  in  any 'county 
it  was  sufficient  to  prevent  his  discharge  without  notice; 

The  words  of  the  act  of  assembly  relative  to  the  rc^' 
Sidence  of  the  creditor  or  his  agent,  ought  to  be  takeii 
strictly.    The  laws  of  the  state  are  to  be  taken  as  rules 
of  decision  wher(5  they  apply;    But  in  this  case  they 
were  not  applicable; 

Ri  L  Tayi.ob>  eontrai 

If  doobts  exist  as  to  the  con^tructioh  of  a  law,  the 

argument  ab  inconvenienti  has  great  weight.     If  the 

jailor  is  not  liable  to  the  marshal,  the  United  States  stre 

toot  able  to  enforce  their  judgments*    The  jailor  of  a 

VOL;  IX.  it 
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iHirMiim  cootttj  iff  the  dBcer  of  the  sheriff  who  liiay  or  may  not 

V.        require  security.    A  distriet  JMlor  gives  security  only 

DOHAjCriy*'  iit  the  Sum  of  1600  dotiars.    It  is  not  very  impoiteBt 

801V.      whether  the  iailor  ts  liaUe,  as  the  reinedy  would  getier-^ 

alfy  be  of  little  value.    But  if  he  is  liiUe  it  does  not  fol** 

low  that  the  marshal  is  not. 

Under  the  rescrfutimi  of  congress  and  (be  acf  of  VJr- 
gtnia  the  jailor  is  only  liable  to  the  same  «<  paim  -and 
peiwUktSf*  strictly  and  tehiiically  consfderedf  as  if^  &c» 
That  IS  he  is  only  liable  criminally,  and  not  civilly.  He 
is  liable  to  puninhuieiit  for  a  volnotary  escapci  but  not 
to  a  civil  remedy. 

K  cannot  reasonably  be  presumed  that  the  legisifatirre 
meant  to  confide  the  revenue,  the  debts  of  in^vifeab 
and  the  execution  of  tite  criminal  laws  of  the  United 
Stotes  to  the  responsibility  of  a  cduvty  jailor.' 

It  is  not  unreslsonable  ii^  charge  tie  nrarihfd,  for  be 
had  by  law  all  the  powernecessary  for  the  safcf  keeping 
of  liis  prisoners.  Lotr^  of  fAe  United  StatfiSf  vol.  1,  p^  ($&. 
He  may  call  out  guarfis,  or  be  may  have  an  oficer  on 
purpose  to  keep  his  prisoners. 

He  is  bound  to  deliver  over  aH  bis  prisoners  fcrfKs 
successor  knd  if  bound  to  deliver  over,  he  «|  bouJKd  to 
safe  keep  them.  If  those  who  are  confined  in  #e  coun- 
ty jails  are  not  in  his  custody,-  there  are  none  in  his 
custody.  Who  is  to  produce  them  on  habeas  Corpus? 
In  case  of  epidemic  disease,  who  is  to  reihove  tliein  ? 
Who  is  to  bring  them  into  Court  for  trid  ?  Who  is  to 
receive  the  money  upon  execution  7 

If  the  legislature  of  the  United  States  meant  thus  t» 
hazard  the  revenue,  the  criminal  jurisprudence,  and  the 
property  of  indivi^tdats,  they  would  not  have  left  it  to 
inFerence,  but  have  been  more  explicit. 

*2.  As  to  the  second  opinion ;  it'  was  right  if  the  first 
was  right.  There  is  no  other  mode  by  which  ft  sheriff 
quitting  his  office  can  relieve  himsdf  from  responsibHi- 
ty.  But  there  was  no  evidence  hi  the  record  that  th% 
escape  was  after  the  Defendant  ceased  to  be  marsl^al, 
tad  (hereCM^the  opinbn  was  inappIieaUe  to  the  case-* 
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mA  if  «  cmU  not  iiyope  tii«  Dirfeildfuit    The  bill  of  Aumom 
excc^tioni  is  jdwajs  Mippofled  to  costaui  tbe  whole  eri*       i}. 
dMiice  is  tiie  cause.    StfiW{.da. 

S.  As  totbe  third  i^inicm*    There  was  no  efidence  in  « 

the  ease  that  tbe  prisoner  waa  discharged  because  there 

jvas  BO  i^;oiit  q€  the  creditor  to  pay  his  jail  fees ;  aad 

tbei^foretMs  opiBioii  also  was  inapplicable  to  the  case^  . 

and  could  not  hatt  the  Plaintiff  in  err«>r.    Bat  if  the  law 

aa  to  aheitfb  in  their  counties  is  to  be  appKed  to  tho 

marshal  of  the  district,  tb^  tte  wh<rie  district  must  ba 

G<Hisiderfd  as  his  county.    A  creditor  would  hf^ve  to 

keep  ao  i^ent  in  each  county  to  receive  noticesy  fiir  it 

woiiM  he  impossible  fbr  him  to  know  in  which  county 

the  narsbal  wooM  iaipiison  his  debtor. 

C«  Lms,  vnr^flbf. 

It  18  unreasonable  that  the  marshal  should  be  respon- 
sible for  2SL  the  jailors  in  the  state^  over  whom  he  has  no 
conteoL 

T%e  riMSPiff  ffi  bound  to  commit  a  prisoner  to  tbe  jail 
of  that  county^  in  which  he  is  arrested;  and  so  is  the 
marshal.  If  the  jail  is  bad,  the  justices  of  the  county 
are  responsAUe.  If  tike  prisoner  escape  through  the  ne- 
g^Bce  or  by  the  consent  of  the  jailor,  the  sheriff  is  lia* 
ble,  because  tbe  jaQor  is  his  deputy.  In  Virginia  if  a 
aberiffcenmit  a  prisoner  to  the  disti:ict  jail,  he  is  not 
liabJe,  because  the  distnct  jailor  is  not  his  deputy.  A 
Habeas  Corpus  would  be  directed  to  the  jailor  and  not 
the  marshal.  As  ^  the  risk  of  the  rerenue,  the  United 
States  must  suffer  as  others  do ;  they  have  thought  pro- 
per to  trust  it  to  such  keepers  and  if  they  suffer,  the  rem- 
edy is  in  their  own  hands. 

As  to  the  second  opinion ;  if  th€«^  was  no  evidence  to 
justify  it,  that  is  another  ground  of  error.  But  it  ap- 
peared in  the  bill  of  exceptions  that  the  witness  was  un- 
certain  whether  it  was  before  or  after  the  Defendant  ceas- 
ed to  be  marshal  fiiathe  saw  the  prisoner  at  large, 
Tbe  opinion  therefore  was  prejudicial  to  the  Defendant 

S.  As  to  the  third  opinion.  T:%e  law  of  Virginia,  (i 
F.  P.  a06,  $  «3^)4eclares  it  to  be  unreommable  that  a 
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lUi^poLPH  sheriff  should  hie  obliged  to  go  out  of  his  county  to  ^ve 
V.        notice  to  creditors  at  whose  suit  any  person  may  be  m 
DbN\iJi*  his  ctistody,  or  to  pay  money  levied  on  execution,  and 
'    sow.       enacts  that  where  an  execution  shall  be  delivered  to  the 
sheriff  of  any  other  county  than  that  in  which  the  credi- 
tor shall  reside,  such  creditor  shall  name  an  agent  in  tba 
county  where  the  execution  is  to  be  served,  for  the  par- 
pose  of  receiving  notices  and  money ;  and  if  the  creditor 
fail  to  appoint  such  agent,  the  sheriff  is  not  bound  to  give 
notice  .pr«*vious  to  a  discharge  of  such  prisoner  for  want 
of  security  for  his  prison  fees*  ' 

The  jailor  was  liable  anly  in  tlie  same  mannor  and  to 
the.same  extent  as  be  would  have  been  if  tlie  prisoner 
had  been,  committed  under  the  state  authority.  If  com^ 
mitted  under  tlie  state  autliorit^.he  would  have  had  a 
light  to  discharge  the  prisoner  lor  want  of  security  for 
bis  fees  without  notice  to  the  creditor.  The  Court 
therefore  erred  in  giving  an  opposite  opinion. 

February  2ist  «dbsent...MARSHAiXf  CA.  J.  4*  Tomi,  J". 

Stoby,  J.  delivered  the  opinion  of  the  Cofirt  as  fol- 
lows : 

This  is  an  action  of  debt  brougiit  against  the  former 
marshal  of  Virginia  for  an  alleged  wilful  and  negligent 
fsscape  of  a  judgment  debtor.  At  the  trial  of  the  cause 
in  the  Circuit  Court  of  Virginia,  several  exceptions 
nvere  taken  by  the  Plaintiff  in  error  to  the  opinions  of 
the  district  judge  who  alone  sat  in  the  cause ;  and  the 
validity  of  these  exceptions  is  now  to  be  considered  by 
this  Court. 

The  first  exception  presents  the  question  whether  an 
escape  of  a  judgment  debtor,  after  a  regular  commit- 
ment, under  process  of  the  United  States'  Courts,  to  a 
state  jaU,  be  an  escape  for  which  the  marshal  of  the 
United  States  for  the  district  is  responsible. 

Cpngress^  by  a  resolution  passed  the  2Sd  September, 
:|789,  (1  Laws  U.  S.  362)  recommended  \x^  the  several 
states  to  pass  laws  making  it  the  duty  of  the  keepers  of 
their  jails  to  receive  and  safe  keep  prisoneirs  committed 
jind?r  thp^  i^uthority  of  th^  Upited  States^  under  like 
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penaMeli  as  in  the  cas^'of  prisoners  committed  under  bakdoi.pii 
the  autly>rity  of  such  states  respectively^  and,  by  ano-        v* 
thep  resolation  of  Sd  of  March,  1791,  (1  Laws  U.  S.  do9ald- 
357}  authorized  the  marshals,  in  the  meantime,  to,  hire       son. 
temporarjr  jails.    In  pursuance  of  the  former  recom- 
mendation,  the  legislature  o'f  Virginia,  by  the  act  of 
±2th  November,  1789,  ch.41,  (Revised  Code,  43)  made 
it  the  duty   of  t\t^  keepei*s  of  the  jails  within  the  state 
to  receive  and  keep  prisoners  arrested  under  the  pro- 
cess of  the  United  States,  and  for  any  neglect  or  failure 
of  duty,  subjected  them  to  like  pains  and  penalties  as 
in  eases  of  prlsoncsrs  committed  under  process  of  the 
state.  ' 

The  act  of  congress  of  24th  September,  1789,  cli.  20, 
$  27  uid  28,  authorizes  the  marshals  of  the  several  dis- 
tricts of  the  United  States  to  appoint  dej^ties,  and  de- 
clares them  responsible  for  the  defaults  and  mj^feasances 
in  office  of  such  deputies,  ^ut  tliere  is  no  provision  in 
any  act  of  congress  declaring  the  keepers  of  state  jails 
quoad  jj^risoners  in  custody  under  process  of  the  United 
States  to  be  deputies  of  the, marshals,  or  making  the  lat- 
ter liable  for  escapes  comifiitted  by  the  negligence  or 
malfeasance  of  the  former.  If,  therefore,  the  marshals 
be  so  liable,  it  is  an  inference  from  the  gen^i*al  powers 
and  duties  annexed  to  their  o^ce. 

It  is  argued  that  the  marshals  are  so  Iiable|  because, . 
in  latefldment  ^  law,  prisoners  committed  to  state  jails 
are  «tJJl  deemed  to  be  in  their  custody ;  and  in  support 
of  this  argument  is  cited  the  provision  in  the  act  of  con- 
gress which  miakes  the  marshal,  on  the  removal  from  or 
the  expiration  of  his  office,  responsible  for  the  delivery 
to  his  successor  of  all  prisoners  in  his  custody ;  and  au- 
thorizes him,  for  that  purpose,  to  retain  suc'h  prisoners 
in  his  custody  until  his  successor  is  appointed.  And 
this  argument  is  further  supported  by  its  analogy  to  the 
case  of  sheriffs,  and  by  the  extreme  inconvenience 
which,  it  is  asserted,  would  arise  from  a  contrary  doc- 
trine. 

Tfr  argument  is  not  without  weiglit ;  but,  upon  ma- 
ture consideration*  we  are  of  opinion  that  it  cannot  pre- 
vail. The  act  of  congress  has  limited  the  responsibility 
f»f  the  marshal  to  his  own  nets  and  the  acta  of  his  depu- 
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MASB^mu  ties.    Ttie  keeper  of  a  state  jail  is.  ncfttier  in  fact  iim:< 
v.        in  law  the  deputy  of  the  marsbah    He  ig  not  aBpointefl 
DOHAUi-  by  nor  removable  at  the  will  of  the  marebal.    When  s^ 
SON.      prisoner  is  regularly  coniniitted  to  a  state  jatl  by  the 
j....^  marsbalt  be  is  no  longer  in'the  OQtstody  of  the  marshal^ 
nor  controlable  by  him.    The  marshal  has  no  authori- 
ty to  coiamand  or  direct  tbe  kt^eper  in  respect  to  the 
v^       nature  of  the  imprisonment.    The  keeper  becomes  re- 
sponsiUe  for  his  own  acts,  and  may  ex|>oae  himself  by 
liiiscondoct'  to  the  <««pains  and  penalties^'  of  the  law. 
!  For  certam  purposes,  and  to  certain  intents,  the  state 
jflii  lawgiUy  usfid  by  the  United  States^  may  lie  deem- 
ed to  be  the  jail  of  the  United  States,  and  that  ki^^ier 
to  be  keepor  of  the  United  States.    But  this  would  no 
more  make  tiie  marshal  liable  for  his  acts  ttiab  for  the 
acts  of  any  otber  officer  of  the  United  Statea  whose  i^^ 
p(»intment  is  altogether  independent.    And  in  these  re- 
spects thei^  is  a  manifest  diference  between  the  case  of 
a  marshal  and  a  sheriff.    The  sheriff  is,  in  law,  the 
keeper  of  the  county  jail,  and  the  jailer  is  his  deputy 
appointed  and  removable  at  his  pleasure.    He  luw  the 
supervision  and  control  of  all  the  prisoners  within  the 
jail ;  and,  tlierefore,  is  justly  made  respons&le  by  law 
for^all  esca^^fs  occasioned  by  the  negtigence  or  wilful 
misconduct  of  his  under  keeper. 

On  the  whole,  as  neither  the  act  of  congress  nor  the 
doctrine  of  the  common  law  applicable  to  the  case  of 
principal  and  agent,  affect  tlie  marshal  wtth  responsi^ 
bility  for  the  esca|)e  df  a  prisoner  regularly  committed 
to  the  Custody  of  the  keeper  of  a  state  jail,  we  are  all 
of  opinion  that  the  derision  of  the  Circuit  Court  upon 
this  point  was  erroneous;  and  that  the  judgment  must 
be  reversed. 

This  derision  render  it  unnecessary  to  consider  tlis 
other  points  raised  in  the  bills  of  e^eption. 

Jfndgment  teverwl. 
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THIS  case  as  Ktete d  by  the  chief  justice  in  ddiver-  The  «et  onr. 
mg  £il&  eoinion  of  tbe  Courts  W8»  as  ffiiitnvs :  Capdina,  irss 

the  Unci  olP> 

Tina  18  a  writ  of  error  to  a  judgment  in  ejectment  fi««»  ^  not 
rendered  in^  the  Circuit  Court  of  tiie  Unitfd  Statesr  for  ^^^. 
the  ^KflMct  of  West  Tennessve^f    On  tb^  trials  the  Plain-  mg  wvera^  dtt- 
tiflTbeloWf  who  is  also  Plaintiff  in  errorr  rrfie*  on  a  pa-  ISSHnStl? 
tent  fe^arljr  issued  from  the  stale  of  North  Carolina^  the  whole  t» 
for  500^  acred  of  land,  dated  the  17th  daj  of  Aprils  ISM^  ^  ^^ 
which  ^ttent  included  the  lands*  in  controversy.  nor  ri^n%r« 

The  Defendants  then  off  red  in  evidence  a  pateht  is-  ^"^J* 
mied  also  from  the  slate  of  North  Carolina*  and  dated  on  entneB,  nor 
tbe  Mth  of  August^  179^  purporting  to  convey  25060  ^^"^^iSw 
acres  of  land  to  John  Sevier^  which  patent  also  compre- iticnenirTey 
hended  the  lands  in  controversy.    To  the  reading  of  tliis  "^  ?•*«"* ;, 
grant  the^  Plaintiff  objeeled,  hecause,  d^sev^^en!* 

tries  is  allow-  ^ 

1.  By  tbe  laws  of  the  state  of  North  Carolina  no  grant  ^i^^"f^ 
twM  lawfully  is<!frne  for  as  large  a  number  of  acres  as  are  in  a  patent, 
inchiifed  i»  that  grant.  ?*!5'!l^'*' 

^  tion  of  the  eon* 

'eideratioa, 

«.  The  amount  of  the  consideration  originally  expres-  ^  not  make 
sed  in  the  ^i  grant  appears  to  have  been  torn  out.        |„  e^et  le?"^' 

pending  on  the 

S.  The  said  grant  on  its  face  appears  fraudulent,  the  'S^'^i^^ae*- 
nnmber  of  acres  mentioned  being  25060)  tbe  number  of  tiedconsttntc^ 
warrants  forty  of  640  acres  each,  and  yet  the  courses  and  ^  o^^^ 
distances^  mentioned  in  its  body^  include  more  than  the  ata^ 
50,000  acres.  CmatM, « to 

'be  respeeted^ 
•        .    t  la  Teantaaee, 

These  objections  were  over-ruled  and  the  patent  went  the  yoanger 
to  the  jury.    To  this  opinion  of  the  Court  the  counsel  PjJ^*  ^^^ 
fur  the  Plaintiff  excepted.  preTairs  over 

the  elder  pa- 

Thc  cDonsel  for  the  Plaintiff  then  offered  to  prove  for  yton^e^. 
the  purpose  of  avoidiiig  the  ^aid  grant»  a  patent  ja»- 

-  sQittptkni  that 

1.  That  the  forty  warrants  of  640  ^crea  each  mention-  aii  the  preri. 
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ihii.k's    ed  in  the  aaid  grants  purport^  on  their  face^.  to  have  beei 

,  XE98EB    issued  by  Laridon  Carter^  entry  taker  of  Washington 

'     V.        coantj^«  and  that  the  land  covered  by  the  said  grant  is 

WENbEix  situated  between  the  Cumberland  mountain*  and  Tennesi 

&  Ai.»      see  river  and  not  within  the  said  county  of  WashingtoD* 

oas  requisitM  2.  That  the  cansidcration  of  ten  pounds  for  cyery 
beea^JompulS  hundred  acres  wasfraiidulently  inserted  in  thesaidgrantj 
vith.  by  procurment  of  said  grantee,  John  Sevier. 

A/  patent    is 

the  ^te  ILd  3.  That  rib  entries  were  made  Hi  the  office  of  the  en-j 
no  title,  or  if  try  taker  of  Washinirton  or  eis where  authorizliig  the] 

the  officer  woo  •        •  ^        i  x  "  ^         \ 

tent  had  no  all- 

thority  8o  to     4^  That  the  pret^ded  warrantaare  forgeries. 

la  North  Ca- 

rf  ^*e^*^  5.  That  at  the  time  of  the  cession  of  the  western  part 
BuUffies^a  ^.  of  the  state  of  North  Carolina  to  the  United  States,  and 
tent.  at  the  time  of  the  ratification  thereof  by  congress,  on  the 

mo^^JiHuti^        ^     day  of  1790,  the  said  pretended 

Korth  Caroii-  warrants  did  not  exist,  nor  were  any  locations  or  entries 

Sui^s  rtfe  ^  ^  ^^^  ^^^^^  ^^  ^^^  ^^^^y.  **^^^  ®f  Washington  county 
former  haJ  no  from  which  they  appear  to  have  issued^  authorizing 
Eight  u>  grant  their  issuance* 

those  lands  to  ^ 

any   other 

mntee  who  .  6.  TJiat  no  Consideration  for  the  said  land  was  ever 
oipiOTttittete."  P,*W  t»  *h«  state  of  North  Carolina  or  any  of  its  officers. 

fore  the   ces-  •  ^ 

qu^tioli'whe-  ^^^^  *^  P^^^^  *'•**  since  the  execution  of  the  said 
ther  such  in-  grant  the  consideration  mentioned  therein  had  been  al- 
bfir'iMW  ^®''^*'  from  50  shillings  to  ten  p«unds,'tbe  counsel  fortbe 
ibi-e'open^'at  Plaintiff  offered  to  r^ad  as  evidence  a  letter  addn^ed 
i«^v,  by  the  said  John  Sevier,  to  James  Glasgow,  then  secre- 

tary of  state  for  the  state  of  North  Carolina,  in  the 
words  following,  to  wit : 

**  Janesborough,  ±±th  JVot?em6er,  1795. 
«  Dkar  sie, 

*<  I  am  highly  sensible  of  your  goodness  and  friend- 

"ship  inexecutingmy  busrnei^s  at  voiir  office  in  tire man- 

"ner-jind  form  which  Ft'iok  the  liberty  to  request  Per-* 

^  mit  me  to  solicit  a  completion  of  the  smaU  remainder 
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«  of  my  Iraaness  thatsremaiiui  in  the  hands  of  Mr«  Gcht-    Vfi&'i 
«<don.  UBsssB 

4 

«l%oiifd  there  be  no  impreprietjr^  should  consider  wxhbhix 
^  Bjself  iniich  obliged  to  hare  ten  pounds-  inserted  in     & 
^  tbe  mam  otMtjf  shiUings*    I  haire  directed  Mr.  Gor- 
fdun  t»  furnish  unto  you  a  ]dat  of  the  amount  of  three  6M 
<<  acres  which  I  consider  myself  indebted  to  you  provided 
**  you  would  accept  the  same  In  lieu  of  what  1  was  ill- 
« defied  to  ]fou  for  fees,  &c*  which  1  beg  you  will  please    * 
«<  to  accept  in  case  you  can  conceive  that  the  three  "war^ 
<<  rails  w3(  be  adequate  to  the  sum  I  amindebted  to  yon^ 

I  am  with  sincere  and  great  esteem^ 

'    '     Dear  sir,  your  mo^  obedient  servant^ 

JOHN  SEYIEIL^' 
<«  finu  I&mes  QUmgowJ^ 

Endorsed  flius, 

'^Hoir*  Mil.  GLAsdooWy  Secretary  (^  State J^ 

«  Mr.  GorimJ^^ 

The  counsel  for  the  Defendants  objected  to  the.  recep^ 
tion  o£  this  testimony,  and  it  was  rejected  by  the  Court* 
To  tiiis  opimon  also  an  exception  was  taken.    . 

A  general  verdict  was  rendered  for  the  Defendantfir^ 
on  wUch  file  Court  gave  judgment 

This  judgment  has  been  brought  up  to  this  Court  by 
writ  of  error. 

C*  hA%9  f&t  Ike  Pknniiff  in  &trof. 

Two  questions  arise  in  this  cause* 

1.  Whether  flie  fraud  doesW  vacate  the  grant  to 

Seviffir?  > 

2.  Wbethef  the  evidence  of  O^ft  jfra«4  9h$iAl  H^  blive 
been  admitted : 


itUm 
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ihOM^n       t.  Tlie  invalidity  (vf  die  grant  )|o  Sevier  appeaffs  trpon 
UissKS    its  face.    It  is  mutilated  by  the  erasure  of  the  considera- 
V.       tioB.  .  And  it  has  been  fraudulently  altered  in  a  material 
part 

->  By  the  law  of  NorUi  •  Carolinay  the  sanrey  must  be 
amiexe<l  to  the  patent^  and  is  a  substantial  part  of  it. 
From  this  survey  it  appears  that  under  40  wnrantsy  for 
640  acres  each,  amounting  to  26060  acres,  there  have 
been  granted  to  him  more  than  60,000  acres. 

The^e  objections  having  been  made  at  thetrml  bdk>iv^ 
ought  to  have  excluded  the  patent  from  the  considera- 
tion of  tiie  jury « 

* 

Th6re  is  a  diffenence  between  a  public  and  a  pri/ate 
grai|t  A  patent  must  be  issued  according  to  the  requi- 
sites of  the  law  or  it  will  he  void.  It  takes  effect  mere- 
ly by  the  provisions  of  the  law,  and  if  not  made  pursu- 
ant  to  law,  can  convey  no  title.  S  Co.  77,  Fermof^s  case. 
10  Ckh  110  Legatees  case.  6  Co.  SB9  Lord  Chumps  case.  • 
6  Co.  Barwid^s  case. — Co.  Litt.  S60. 

In  the  case  of  a  sal&  of  land  by  a  sheriff  for  taxes,  the 
proceedings  must  be  regular  and  acroi*ding  to  the  law  . 
which  authorizes  the  side,  or  it  will  be  void.  So  under 
^e  bankrupt  laws,  and  the  Lord's  act  in  England.  The 
same  rule  of  law  applies  to  a  grant  from  a  state ;  and  the 
party  may  take  advantage  of  it,  in  jBJectment.  1  Harris 
^  M^Henrfs  reportSf  143,  Vie  Lord  Proprietary  cf 
Maryland  v.  Jennings  S^  M.  ■  So  if  a  bond  or  rdease  be 
off('i*ed  in  evidence^  the  other  party  may  shew  it  was  ob- 
tained by  fraud.  And  if  any  objection  appear  upon  the 
Cace  of  the  instTniment,  the  Court  will  take  noike  rfit.  0 
Cranch  70,  CPJS'iale  v.  Thornton. 

2.  The  Court  ought  to  have  permitted  Hbt  Itaintiff  to 
give  evidence  of  the  fraud  and  of  the  want  of  foundation 
mr  the  patent.    In  ejectment  the  deeds  are  not  declared 

Xn,  nor  set  forth  in  the  proceedings,  so  that  the  oppo- 
fiarty  has  no  opporiasity'  to  fpiead  ihejhuid,  or  the 
erasure,  &c.  He  can  only  produce  these  facts  in  evi- 
dence by  way  of  objection  so  as  to  prevent  such  deeds 
fbte  t!Mi%  Mad  te  «^^iics  to  the  ju^^^ 


I  . 
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V 

If 'tte  ®tiy  tjOccr  in  Washh^n  county  hod  m  asu    vou^ 
ikwity  to  ii^ue  the  warrants  for  these  tairfs,  they  a«p  Uiitva 
^qUU    The  evidence  of  that  fact  ought  therefSbre  to  hove        v. 
lieea  admitted.  wmmsx 

The  evidence  of  collusion  between  SeTier  and  fie  aa-    ^ ■ 

cretary  of  state,  and  of  the  other  facts  stated  in  the  bill 
of  ejKeptionsy  ought  to  have  been  receiTed.  For  how- 
ever slight  the  evidence  might  hare  been  of  some  of  the 
facts,  yet  it  ought  to  hare  been  fcft  to  the  jury.  6  €raii«l 
&0>  jifonfland  Ins.  Co.  v.  Woods. 

The  Court  below  decided  that  no  evidence  cw|d  be 
given  to  invalidate  Ae  patent,  except  what  regarded  the 
entries. 

Mr.  Lee  cited  the  following  statutes  of  North  Caroli- 
na, from  IreddPs  revised  tode,  p.  205,  the  act  of  1777, 
cK  1,^3,  4i— /i.  p*  332,  the  act  of  1783  j  ch.  2,  §  9.— <*. 
p.  345,  the  act  q/^17iS4,  iprtf  «cs«ion,  by  which  tlie-  iMis 
were  ceded  to  the  United  States.  And  OufoO^oJ  178*, 
Odeber  sesrimh  p.  S«6,  ch.  19,  §  6.  1778,  p.  252.— 478^ 
ek.  5»,  §  ^0.-1789,  ch.  3,  p.  *67,  and  1791,  eh.  21  j  §  5* 

JoinB3,  coafro. 

1.  The  first  objection  was  to  the  admisstion  In  evidenca 
of  the  patent  to  Sevier,  for  any  parpose.  There  wafl  no- 
thing on  the  &ce  of  the  patent  to  make  it  void.  It  ^ 
not  mutilated.  There  were  blanks  in  it,  but  w  mutila- 
tion /  and  there  is  no  evidence  that  it  was  mutilated. 

There  could  be  only  three  kinds  of  consMepation  f  ift 
ty  BhiUings^ten  pounds— or  military  service.  It  could 
nat  liy  law  be  either  the  first  or  the  last.  It  must  thwe- 
fore  have  been  ten  pounds. 

The  act  of  the  officer  carries  a  presumption  that  the 
pmpw  considiRratlon  was  paid :  and  the  statute  shows? 
what  that  consideration  ought  to  have  been. 

2.  The  next  objection  is  that  the  girant  comprehends 
jKMKIO  acres  instead:  of  25,060.  ' 

But  the  grant  is  only  for  the  25,060,  altiiough  the 


««  SUPREME  COURT  U.  8. 

MCK^s    amrvej  may  include  more.    The  statute  whicb  pmhibits 

XB8SEB    grants  for  more  than  5,000  acres,  does  not  vacate  suci 

1-.        grants.    It  is  only  directory  to  the  officer  ,•  and  such 

ITBiTDBix  grants  are  recognized  by  the  laws  of  North  Carolina. 

&  Au     1784,  cA>  19.    The  excess  is  no  evidence  of  such  fraud 

I    !■  as  will  yacate  the  deed* 

The  Defendants  were  not  bound  to  show  the  correct- 
ness of  their  entries ;  nor  any  thing  else  prior  to  the 
patent.    The  entries  were  merged  in  the  patent. 

As  to  the  second  bUl  of  exceptions:  it  presents  but 

one  point.    The  only  evidence  offered  and  rgected  was 

the  letter  of  Sevier  to  Glassgow,  For  although  it  states 

that  the  Plaintiff  offered  to  prove  other  facts,  yet  it 

'     does  not  state  that  he  offered  evidence  of  those  facts. 

But  if  the  bm  of  exception  Imports  that  such  eridence 
ma  offered,  yet  the  Defendants  were  innocent  pur- 
caasers.    The  contest  is  not  between  the  original  pap- 

j"  -e'^^^^  '**"  ""^  boond  to  look  beyond  the  patent < 
^  jf  the  fects  wei»  proved,  which  the  Plaintiff  offered 

.P~»»»^y»t  the  patent  is  not  thereby  made  void,  but 
Toidable  by  proper  process.  The  king  may  avoid  his 
prrwits  where  a  subject  could  not,  10  6.  lis.  Legate's 
coMi  but  It  must  be  either  by  quo  warranto  or  sdre 
/KWM,  or  information  in  the  nature  of  a  mo  warranto  t 
»Jich  IS  a  process  in  the  nature  of  a  proceeding  m  rem: 
aihere  IS  no  instance  where  it  has  been  declared  void 
when  brought  coUaterallyinto  question.  And  although 
*  «J<»te  declaws  a  grant  void,  yet  it  is  not  actaaUy 

^^'C^^-    '^'•''^'''^'    '^'--^^^' 

« j!  *]5  S*  f""?  ^""^  ""^  MBenrfs  reports,  the 
ptate  of  Maryland  sought  to  set  aside  tie  gSrt  by^ 
information,  and  it  only  shews  that  upon  suSTpnLS 

Je  present  case  no  fraud  or  irregularity  has  been  sat 
ficiently  allege4  to  set  aside  the  deed.  ^ 

coi^tl*  *^4S'' *•'"*  *^\*"'^' ''^*  "«*"«»»  Washington 


flSBRUART  TEBM  l&tC  M 

iS.   The  charge  that  the  coiisideratioii  of  IM.  was    TCU^s 
frauAiilentiy  inserted^  is  too  vague  and  general.    If  the  xkssbb 
]^arty  had  not  paid  the  10/.  h^  wsis  still  indebted  to  the        v. 
state  in  tbat  sain ;  and  the  deed  is  not  for  that  cause  wbkdeijd 
void  as  to  an  innonent  purchaser.  &  ▲£• 

5.  Tbat  there  were  no  entries  authorizing  the  war* 
nnta.  This  objection  is  equivocal^  and  involves  ques- 
tions %A  fact  and  law. 

%u  That  the  warrants  were  forgeries. 

The  patent  cannot  be  declared  void  for  any  prior  iK> 
rp^aritj.  In  ejectment  you  must  stop  at  the  'pat^t. 
And  the  prior  patent  gives  the  better  title.  ' 

5.  That  at  the  time  of  liie  cession  of  the  lands  to  the 
United  States  there  were  no  entries  authorizing  the 
warrants. 

This  is  in  substance  the  same  as  the  third  objection. 
It  is  too  general  and  vague»  and  involves  fact  and  law. 

€.  That  no  consideration  was  paid.  Tbts^  if  trvtfy 
does  not  avoid  the  patent;  for  if  the  money  was  not 
paid  Sevier  remains  debtor  for  it  to  the  state. 

lITith  regard  to  the  letter  to  Glassgow^  it  is  not  ma- 
terial what  alteration  was  made  as  to  the  consideration. 
No  evidence  of  alteration  was  import^t^  unless  it  were 
such  alteratien  as  would  vacate  the  deed.  This  letter 
contains  no  such  evidence.  It  must  have  referred  to 
some  other  patent ;  because  the  letter  was  dated  in  No- 
veraber^  1795^  and  refers  to  some  instrument  then  in- 
complete ;  bat  the  patent  in  this  case  was  completed  in 
the  preceding  August. 

As  to  the  issuing  of  the  grant  by  the  state  of  North 
Carolina  after  the  cession  of  the  territory  to  the  United 
States,  the  act  of  cession  provided  for  the  issuing  oi 
such  grants  apon  entries  previously  n^ade.  It  does  not 
appear  that  the  entries  in  this  case  were  not  made  be- 
fore the  cession.  The  Plaintiff's  grant  was  also  issued 
fy  the  state  of  North  Carolina^  five  years  after  the  De- 
fendant's. 


r- 1 
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v«  The  piraGtice  of  England,  as  to  revoking  patents,  iq 

VBtrBBJOi^  no  rule  respectii^  thjB  land  laws  of  tfais  counti^  •     Th^ 

&  Ai^     register  of  the  land  o^ce  is  only  an  officer  of  the  law ; 

can  transfer  nothing  but  according  to  his  authority ^ 

ftikd  cannot  grant  contrar  j  to  law. 

'!rhe  patent  is  void  on  its  fate.  It  appeitrs  to  have 
been  obliterated.  This  fact,  together  with  the  letter  to 
Glassgowy  ought  to  have  been' left  to  the  jury  as  tend- 
ing to  prove  a  fraudulent  alteration  in  the  deed. 

Unless  the  patent  Conveys  all  the  land  within  the  de- 
scribed bounds,  it  is  vague  imd  uncertain.  It  cannot 
be  limited  to  the  25,060  acres.  If  it  conveys  any  thing, 
it  conveys  the  whole  dO,QOO  acres. 

February  ^ist    Msent..,.TmB,  J. 

Mahshax*!^,  Ck*  J.  after  stating  the  case,  delivered 
the  opinion  of  the  Court  as  follows : 

The  first  exception  is  to  the  admission  of  the  grant 
^t  up  hy  the  Defendants  in  bar  of  the  Plluntiff's  title. 
This  objection  alleges  the  grant  to  be  |d>sol|itely  void 
for  three  causii^s. 

The  first  is. 

That  no  gr^t  could  lawfully  issue  for  the  quantity 
of  land  expressed  in  this  patent. 

If  this  ot^ction  be  well  founded,  it  will  beconclusive. 
Its  correctness  Spends  on  the  laws  of  tl^e  state  of  North 
Carolina* 

The  act  of  1777,  ch.  1,  opens  the  land  office  of  the 
state,  and  directs  an  entry -taker  to  he  appointed  in  each 
county,  to  receive  entries  made,  by  the  cifti^^^i^  of  its 
yacaHt  lands.  The  third  section  of  this  act  cmitains  a 
proviso  that  no  person  shall  be  entitled  to  daim  a 
greater  quantity  of  land  than  61*0  acres,  where  the  sur- 
vey shall,  be  bonded  l>y  vacaiit  )aiH||  noif  pore  tfcan 
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1,000  acTCB  Wvroen  lines  of  land  already  surveyed  Ibr  -inilk's 
other  penoBS.  xbssex 

The  fiMih  section  fltes  the  price  of  land  tbud  to  be  wbkbeu 
entered  at  50  shillings  per  hundred  acres ;  after  which     &  ai. 
fdiows  afproTiso  that  if  any  person  shall  claim  more  «--..«..i«. 
than  640  acres  for  himself^  and  100  acres  for  his  wife 
and  each  of  bis  children,  he  shall  pay  for  every  hundred 
acres  eiLoeeding  that  quantity,  five  pounds,  and  so  in 
Vropoition*    But  this  permission  to  take  up  more  than 
the  specified  quantity  of  lands  at  five  pounds  for  tvttj 
hun^vd  acresy  does  not  extend  to  Washington  county* 

In  Jmti9  ITM,  ch*  7,  the  land  office  vras  closed,  and 
furtfaer  entries  for  lands,  prohibited* 

In  Afr3, 17SS,  ch.  2,  the  land  office  was  again  open* 
ed,  and  the  price  of  lands  fixed  at  ten  pounds  f^r  each 
httndred  acres.  The  ninth  section  of  this  act  authorizes 
any  citizen  to  enter,  with  the  entry-takei*  to  be  appoint- 
ed fay  tbe  assembly,  <<  a  claim  for  any  lands,  provided 
M  sncb  daim  does  not  exceed  5^000  acres.'^ 

This  act  limits  the  amount  for  which  an  entry  might 
fae  made*  But  the  same  person  is  not,  in  this  act,  for- 
bidden  ta  make  different  entries  $  and  entries  were  trans-^ 
ferrabk.  Mo  prohibition  appears  in  the  act,  which 
should  prevent  the  assignee  of  several  entries,  or  the 
person  who  has  made  several  entries,  from  uniting  them 
in  one  aurrey  and  patent.  The  Court  dors  not  perceive, 
in  reasfin  or  in  the  directions  of  the  law  respecting  sur- 
veys, any  thing  which  should  restrain  a  surveyor  from 
incloding  several  entries  in  the  same  Purvey.  The  form 
of  surveys,  which  is  prescribed  by  law,  if  that  rule 
sboaM  be  considered  as  applicable  to  surveys  made  on 
several  entries  nnited*  may  be  observed,  and,  in  this 
case,  ia  observed,  notwithstanding  .the  union  of  different 
entries. 

In  April,  17^4,  di.  IS,  tfhe  legislature  again  took  up 
this  8abje(:t,  and,  after  reciting  that  it  had  been  found 
impractirabte  to  survey  most  of  the  entries  of  lands 
made  adjoining  th^  large  swamps  in  the  eastern  parts 
of  the  starte  agreeable  to  the  manner  directed  by  the 
lets  then  la  force^  wUtioiil;  putting  the  makers  thereof 
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IfOjJL^s    to  great  and  Tinnecessary  expenses,  empowex^  mrvey^ 

XBSSEB    ors  in  the  eastern  parts  of  the  state  to  surrey  for  aii| 

V.        person  or  persons,  his  or  their  entries  of  lands  in  ot 

W£NiiE££  adjoining  any  of  the  great  swamps  in  one  <sii|ire  survey^ 

&  ill.  .    > 

The  third  section  enacts^  <<  that  wbeve  two  or  more 
</ persons  shall  hare  eiltered  or  may  hereafter  enter 
**  lands  jointly,  or  where  two  or  more  persons  agree  M 
^  have  their  entries  surveyed  jointly  in  one  or  more 
<'  surveys,- the  surveyor  is  empowered  and  required  to 
«<  survey  the  same  accordingly  in  one  entire  survey ; 
«<  and  the  persons  so  agreeing  to  have  their  entries  sur- 
«« veyed,  or  entering  lands  jointly,  shall  bold  the  same 
ft  as  tenants  in  common,  and  not  as  joint*tenaiits/* 

.  The  fourth  section  secures  the  same  fees  to  fihe  sur- 
veyor and  secretary  as  they  lyould  have  been  entitled 
to  claim,  had  the  entries  been  surveyed  and  granted  | 
separately. 

»  \ 

As  all  laws  on  the  same  subject  are  to  he  taken  to* 
gether,  it  is  argued  that  this  act  shows  the  sense  of  the 
legislature  respecting  the  mode  of  surveying  entries, 
and  must  be  taken  into  view  in  expounding  the  various 
statutes  on  that  subject.  It  evinces  unequivocally  the 
legislative  opinion  that,  as  the  law  stood  previous  to  its 
passage,  a  joint  survey  of  two  entries  belonging*  to  the 
same  person  or  to  different  persons,  could  not  be  made. 
The  right  to  join  different  entries  in  the  same  survey^ 
then,  must  depend  on  this  act. 

The  first  and  second  sections  of  this  act  rdate  excla- 
siveiy  to  entries  made  in  or  adjoining  to  the  great 
swa^iips  in  the  eastern  parts  of  the  state. 

The  third  section  is  applicable  to  the  whole  country, 
but  provides  only  for  the  case  of  entries  made  by  two 
or  more  persons.  It  is,  therefore,  contended  that  tha 
Court  cannot  extend  the  provision  to  the  case  of  dis- 
tinct entries  belonging  to  the«8ame  person. 

For  this  distinction  it  is  impossible  to  conceive  a  rea- 
son. No  motive  can  be  imajsrined  for  allowing  two  or 
more  persons  to  unite  theii  tnnif  s  in  one  survey,  which 
does  not  apply  with  at  laastl  a^  mucb  forca  fdr  iXLowing 
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a  aitkgle  person  to  unite  his  entries  adjoinini*  each  other    poxk*« 
in  one  survey.    It  appears  to  the  Court  that  the  case   I.£S8£« 
comes  completely  within  the  spirit,  and  is  not  opposed        t>. 
by  the  letter  of  the  law.    The  case  provided  for  is,  wefdeik 
*•  where  two  or  more  persoiis  agree  to  have  their  entries     &  -AL.    • 
*'5Hrreyed  jointly/'  &c.    Now  this  agreement  doos  not  ■       «i 

prevent  the  subsequent  assignment  of  the  entries  to  one 
of  the  parties ;  and  the  assignment  is  itself  the  agree- 
ment of  the  assignor  tliat  the  assignee  may  survey  the 
the  entries  jointly  or  separately,  at  his  election.  Tl^r 
Court  is  of  opinion  that,  under  a  sound  construction  of 
tJjis  lair,  entries  which  might  be  joined  in  one  survey, 
if  remaining  the  property  of  two  or  more  persons,  may 
be  Sfi  joined,  though  they  become  the  property  oif  a  sin- 
gle person.  ,  ' 

The  second  objection  to  the  admission  of  the  grant 
is,  that  the  amount  of  the  consideration  originally  ex- 
pressed on  Us  face  appears  to  have  been  torn  out. 

The  grant  stands  thus :  «  for  and  in  consideration 
'*  of . pounds,"  &c.  ^ 

The  Court  is  unanimously  and  clearly  of  opinion  that 
there  is  nothing  in  this  objection.  It  is  not  suggested, 
nor  is  there  any  reason  to  believe,  that  the  words  were 
obliterated  for  fraudulent  purposes,  or  for  the  purpose 
of  avoiding  the  grant.  They  may  have  been  taken  out 
by  some  accident^  and  there  is  no  difficulty  in  supply- 
ing the  lost  words.  The  consideration  paid  was  tea 
pounds  for  each  hundred  acres ;  and  there  can  be  no 
doubt  that  the  word  *•  ten'*  is  the  word  which  is  oblite- 
rated. Had  the  whole  grant  been  lost,  a'  copy  might 
have  been  given  in  evidence;  and  it  would  be  strange 
if  the  orijo^nal  should  be  excluded  because  a  word  which 
cou/d  not  be  mistaken,  and  whicli,  indeed,  is  not  essen- 
tial to  the  validity  of  the  grant,  has  become  illegible. 

The  third  exception  is,  that  the  grant,  on  its  face, 
appears  fraudulent,  because  it  has  issued  for  3.^,060 
acres  of  land,  although  the  lines  M'hich  circumscribe  it, 
and  which  are  recited  in  it,  comprehend  upwards  of 
W,000  acres. 

Without  inquiring  into  the  eflfcct  pf  a  grant  convey- 
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i^tSi^s.  %g  50,000  acres  of  land  under  a  sale  of  25,0pO  aOMj 

ij&ssEB    it  will  h*'  sufficient  to  observe  that^  in  tliis  case,  the  sur- 

r.        ^us  land  is  comprehended  in  prior  eutries,  and  is  con- 

tr^KDifiiai  sequently  not  conveyed  by  this  grant.    This  exception, 

&.  AL«     therefor^,  is  inapplicable  to  the  case. 

It  is  the  opinion  of  this  Court  that  there  w«s  no  er- 
ror in  permitting;' the  grant  under  which  the  Qefe&dant 
daimed.  title,  to  go  to  the  jury. 

The  rf^maining  exceptions  were  taken  afteic  the  grant 
was  before  the  jury,  and  are  for  causes  not  apparent  on 
its  face.  They  present  one  general  question  of  great 
importance  to  land  holders  in  the  state  of  Tennessee. 
It  is  tliis :  Is  it,  in  any,  and,  if  in  any,  in  what,  case^ 
allow  able^  in  an  ejectment,  to  impeach  a  ^rant  from  the 
state,  for  causes. anterior  to  its  being  issi]^4  7. 

In  cases  depending  on  the  statutes,  of  a  statp,  and 
more  especially  in  thc^e  respecting  titUs  to  land,  this 
Court  adopts  the  construction  of  the  state  where  that 
construction  i^  settled,  and  ran  be  ascertained.  But  it 
is  not  understood  that  the  Courts  of  Tennessee  hare  de- 
cided any  other  palm  bearing  on  the  subject  than  this, 
th,at  under  their  statutes  declaring  an  elder  grant  (bund- 
ed on  a  younger  entry  to  be  voi#l,  the  priority  of  entries 
is  examinable  at  law ;  and  that  a  junior  patent  founded 
on  a  prior  entry  shall  prevail  in  an  ejectment  against  a 
senior  patent  founded  on  a  junior  entry.  The.  question 
whether  there  are  other  cases  in  which  a  party  may,  at 
law,  go  bej  ond  the  grant  for  the  puri^ose  of  avoiding  it, 

remiiins  undecided. 

•  ■« 

The  laws  for  the  sale  of  public  lauds  provide  many 
guards  to  secure  the  regularity  of  grants,  to  protect  the 
incipient  rights  of  individuals^  and  also  to  protect  the 
State  from  imposition.  Officers  are  appointed  to,  super- 
intend.the  business;  and  rules  are  framed  prescribing 
their  duty.  These  rules  are,  in  general,  directory;  and 
when  all  the  proceedings  are  completed  by  a  patent  is- 
sued by  the  autliority  of  the  state,  a  compliance  with 
these  rules  is  pi^^^supposed.  That  every  piH5fcpqtfisite 
has  been  performed,  is  an  inference  properly  deducible, 
and  which  every  man  has  a  right  to  draw  from  the  ex- 
istence of  the  grant  itself.    It  wqidi^  ttotlore,  be  ex- 
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freanstljf  imreasonaUe  to  avoid  a  grant  in  any  tSourt  for    mlk's 
irreeiAinties  in  the  conduct  of  those  who  are  lippointed   lbsseb 
by  rae  |TiTemnient  to  su^rvtse  the  progressive  course     <    v. 
^  a  tiie  frtEtm  its^cominenceitieht  to  its  consummation  irifiirDKix 
in  a  jnteat.    But  there  are  some  things^  so  essenti)d  to     tk,  ai^ 
the  validity  of  the  contract^  that  the  great  principL  s  of  ■     •     ,  ,.p 
justice  ajid  of  law  would  be  violated,  did  there  not  exist 
sooie  tribunal  to  wiiirh  an  injured  party  might  apjiealy 
and  in  which  the  means  by  wiiich  an  elder  title  was  ac- 
quired,  might  be  examined.     In  general,  a  Court  of 
eqttH^  appears  to  be  a  tribunal  better  adapted  to  this 
object  than  a  Court  of  law.   On  ap  cgectment,  the  plead* 
in]^ give  no  notice  of  those  latent  difects  of  which  the 
party  means  to  avail  himself;  and,  should  he  be  allow-  * 
ed  to  use  tfaem»  the  ;ho1der  ofthe  elder  g^ant  might  oftci^ 
be  sorprrzed.    But  in  equity>  the  specific  point$  must 
be  brought  Into  view ;  the  various  circiim^tances  con- 
nected witti  those  poinU  are  considered;  and  all  the 
testimony  respecting  tliem  may  be  laid  before  the  Couit. 
The  defects  in  the  title  are  the  particular  objects  of  in«  " 
vestigation :  and  the  decision  of  a  Court  in  tlie  last  re- 
sort upon  tnem  is  decisive. .  The  Court  may,  on  a  view 
of  the  whole  case,  annex  equitable  conditions  to  its  de^ 
cree,  or  order  what  may  be  reasonable,  without  abso*^ 
lately  avoiding  a  whole  grant.    In  the  general,  then,  a 
Court  of  equity  is  the  more  eligible  tribunal  for  these 
queslMms  ;  and  they  ought  to  he  excluded  from  a  Court ' 
of  law.    But  tliere  are  €ases  in  which  a  grant  is  abso* 
lotely  void ;  as  where  the  state  has  no  title  to  the  thing  . 
gnokted;  or  where  the  officer  had  no  authority  to  issue 
the  grant.    In  such  cases,  tjie  validity  of  the  grtot  is 
necessarBy  examinable  at  law. 

Hating  pretnised  these  general  principles,  the  Court 
will  proceed  to  consider  the  exceptions  to  the  opinion  of 
the  Circuit  Court  in  this  case^  and  the  testimony  re* 
jected  by  that  opinion^ 

The  cafie  does  not  present  distinct^  exceptions  to  be 
eoiisiiiered  separately,  but  a  single  exception  to  a  single 
opinion,  rejecting  tjie  whole  testlmonv  offered  by  thej 
Plaikiiillr.  The  Plaihtiff  offered  to  prove  that  no  entriei^ 
were  ever  made  authorizing  the  issuing  of  the  warrants 
on  which  -the  grant  to  Sevier  wap  founded,  and  that  the 
warrants  theiiiBeI\^d  were  forgeries.    He  also  offered 
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MUl's    to  prove  thatf  at  the  time  of  the  ce»8ioD  to  congress  of 
];£8fBB    the  territory  in  which  these  lands  iie,  the  warrants  did| 
V.        not  exist,  nor  were  there  any  locations  in  the  office  from 
WKHDBKL  which  they  purport  to  have  issued,  4o  justify  their  is« 

&  AS,.     9MinS* 

■  -        • 

In  the  state  of  North  Carolina  itself,  the  want  of  aa 
entry  would  seem  to  be  a  defect  sufficient  to  render  a 
grant  nail. 

The  act  of  1777,  ^hich  opens  the  land  office  and  di- 
rects the  appointment  of  an  officer  in  each  county,  de- 
nominated an  entry-taker,  to  receive  entries  of  all  va- 
cant lands  ill  his  county,  directs  the  entry  taker,  if  the 
lands  shall  not  be  claimed  by  aome  other  person  witbio 
three  months,  to  deliver  to  the  party  a  copy  of  the  en« 
try  with  its  proper  number,  and  an  order  to  the  county 
9urve^or  tp  sutrey  the  same.  This  order  is  called  a 
wari'ant. 

The  ninth  section  of  the  act  then  declares,  <<  that 
ff  every  right,  &c.  by  any  person  ur  persons  set  up  or 
^f  pretended  to  any  of  the  before  m^-ntio?  ed  lands,  which 
f^sliall  not  be  obtained  in  manner  by  this  act .  directed, 
^f  or  by.  purchase  or  inheritance  from  some  person  or 
f^ptTsons  beroming  proprietors  by  virtue  thereof,  or 
f*  which  shall  be  obtained  in  fraud,  evasion  or  elusion 
'  ^of  the  provisions  and  restrictions  thereof,  shall  be 
f  <  deemed  and  are  hereby  declared  utterly  void.*' 

The  act  of  1783,  which  agains  opens  the  land  office, 
appoints  an  entry-taker  for  the  i^estern  district,  aD4 
pr'scribes  rules  for  making  entries  in  his  office,  and  for 
granting  warrants  similar  to  those  which  had  been 
framed  for  the  government  of  the  entry rtakers  of  the 
l^espective  counties. 

In  tlie  year  1789  North  Carolina  ceded  to  congress 
the  territory  in  which  the  lands  lie  fpr  which  Sevier's 
grant  was  made,  reserving,  however,  all  existing  rights 
under  the  state,  which  were  to  be  perfected  according 
to  the  laws  of  Norih  Carolina*  This  cession  was  ac- 
pepted  by  congress. 

gpvicr'p  fifu^vpy  is  datefl  op  tiie  ?6th  day  of  May,  i79B^ 
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The  lanAs  for  wbich  the  ^d^fweof^  were  granted,  by    posk's 
virtue  of  which  the  survey'  \viie**.ti|eide,  lie  within  th»t  X.B8SB& 
district  of  CMtutry  for  which  the  te|^  o^Kce  was  opened        ^. 
by  the  act  of  1777.    Had  the  survey  J&eei|« made  on  the  wbndbu* 
land  origioaily  claimed  by  these  warraritai  il^mnst  have     & 
Ik  en  a  case  dii^pctly  iivithin  the  ninth  8ectini|..oF  tjne  act;*  - 
Mad  ibe  right  is  declared  by  tbikt  section  to  bpj*  utterly 
void.    But  the  survey  was  m^fie  on  different  lknd»«.b]c^ 
•virtue  of  an  act  which  eoipowers  the  surveyor  so  to* d»'^' 
in  all  cases  of  entries  on  lands  previously  appropriated. - 
This  clause  in  the  law,  howev(?r9  does  not  authorize  a 
survey  where  no  entry  has  been  made ;  and  such  sur- 
vey would  also  come  completely  within  the  provision  of 
the  nhitb  section.    In  such  case^  there  is  no  power  in 
the  i^flts  of  the  state  to  make  the  grants  and  a  grant 

flo  obtaWd  is  declare  to  be  void. 

/ 

This  subject  is  placed  in  a  very  strong  point  of  view 
by  considering  it  in  connexion  with  the  cession  made  to 
the  \jDited  States.  After  that  cession,  the  state  of 
^orth  GaroQna  had  no  power  fo  sell  an  aOre  of  land 
within  the  ceded  territory.  No  right  could  be  acquired 
under  the  laws  of  that  state;  But  the  right  was  reserv- 
ed to  perfect  incipient  titles.  The  fact  that  tliis  title 
accrued  before  the  cession  does  not  appear  oq'  the  face 
of  the  grant.  It,  is,  of  course,  open  to  examination. 
The  survey  was  not  made  until  May,  1795,  many  years 
posterior  to  the  cession^  It  purports,  liowever,  to  have 
been  made  by  virtue  of  ceHain  warrants  founded  on  en- 
tries which  may  have  hern  made  before  the  cession. 
But  it  these  warrants  had  no  existence  at  tlie  time  of 
the  cession*  if  there  were  no  eiitries  to  justify  tilem^ 
what  right  could  this  grantee  have  had  at  the  time  of 
the  cessiop?  The  Court  can  perceive  none;  and  if 
none  existed,  the  grant  is  void  for  want  of  power  in  the 
state  of  North  Carolina  to  make  it« 

If,  as  the  Plaintiff  offered  to  prove,  the  entries  were 
never  made,  and  the  warrants  were  forgeries,  then  no 
right  accrued  under  the  act  of  1777 ;  no  purchase  of 
the  land  was  made  from  the  states  and,  independent  of 
the  act  of  cession  to  the  United  States,  the  grant  is  void 
by  the  express  words  of  the  law. 

Jt  eatntB  were  niade  in  the  county  of  Washington, 


TMti*%    but  no  t^mt!^nci6n^i^*j!X*  fight  hdd  talcen  fl«ee'1ii  the 
JkBtfl«s    coded  territory  gt^oi^lito  the  c^e)»Bioiri  ani  as  to  %nTig 
V.        the  pivrtjr  ivKhllt  lihi^4*e&el*v«tioh  eolitaiiied  in  tlie  Iek^  of 
WfiH miliEi  cessioiH  tbeii  itie^grant  imist  be  void^  Ihf  re  being  no  au- 
4l  ▲%.     tiHMrity  ii^*^d*]aff antm*  to  make  tt.    In  rejecting  te^mo* 
•far,  4iy  to  ihe8e«V>i*^^»  ^^^  iCtrcait  Coart  lerred ;  and  tfaeir 
ji^dj^nl  must  be  reversedf  and  tbe€su«e  fetoiiafed  for 
•<««Sf^4rial.  • 


riMRMUAi! 
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181*.  '^^^  SHIP  RICHMOND, 

THE  UNITED  STATES* 


Tfce  Mn-iV  AFiPE AL  from  the  sentence  of  the  Circiiit  Conrt  for 
tereofme  act  the  district  of  Georgia  affirming  the  sentence  of  the  dis- 
i^'^vS^o'  *^'^  Court,  ^whicli  condemned  the  ship  Richmond,  for  a 
p.  IS,  which  '  violation  of  the  fton4n^remtrse  act  of  :2$th  of  Jane,  ±S09, 
fw|^  a  vea- -1^0^.  10,  p.  13,  by  departing  from  Philadelphia^  bo^ad  on 
permitted  port  »  foreign  vtjyage  to  a  pennitted  port,  without  baTing 
.  to  give  bood  in  given  bond  not  to  go  to  a  piH>hibited  port, 

BMKmt  of  ve»»  to. 

ieiaDd  cargo       The  case  was  argued  by  Hab^br  for  the  AppeUant 
*^k?.?U^*  and  Jones  and  PiNKNBTfor  the  United  States. 

prohibitea         ,  .  \         .     . 

port,  is  appli- 

•abieteayes-  February  2%d.    •^ffeenf  ...Todh,  J. 

•el  aailing  m 

ifa  merchant      MAtKSHApi^  CA,  J.  delivered  the  opinion  of  the  Coart 

vessel  of  the        -  frdlciwrt  • 

United  Statea,  ^  lOilOWS  .  . 

he  seized  hy 

Sr^T^Unted*  The  ship  Riclimond,  an  American  registered  vessel, 
States,  ^thin  Sailed  from  Pliiladelphia  in  ballast,  in  December,  1S09, 
the  territomi  with  a  clearance  for  New  fork,  but  proceeded  to  Ports- 
illfanri^  n»<>"th  in  Great  Britain,  where  she  arrived  in  1810.  She 
friendly  pow-  made  two  voyages  to  .Amelia  island  in  East  Florida, 
^Si^^thelSl^  during  tlie  second  of  which  she  was  seized  in  1^.  Mary's 
f>f  the  United  river  by  gnn-boat  No.  62,  January'  14th,  1S12,  and  li- 
^!^  a  ^n^  '^^''^^  *"  ^^^  district  Court  of  Georgia,  for  Violating  the 
dJ^wlr "   act  passed  the  28th  of  June^^  1809»  for  amending  the  uonr 


kteircomw  lav*    Tbe  Ricbooiond  wm  condeomed  i  n  both      smi^ 
the  fistfict  anil  circuit  Courtoy  and  from  tjieir  seulience  bigumoiOI 
the  ClaiiBiMMta  haye  aiqpealed  lo  this  Court*  r.    , 

V.STlTBt* 

The  Claimants  contend^  — ^ 

whith  niuflt  be 

1.  Th«t  thev^asdi  was  not  UaUe  to  forfeiture.  !^!l'ui^ 

BOveniinents. 

%.  That  the  seiznce  wa&made  within  the  territory  of  ^|[^^;*^J^f 
Spauiy  and  that  all  proceedings  founded  thereon  arennceofit.  -* 

void,  Thelawdow 

notoonneQt 
thattre^pMS 

'When  tbe  Richmond  sailed  from  Philadelphia,  com«  v>th  the  Mb* 
meirial  intercourse  between  the  ports  of  (xreat  Britain,  ||^"bj  th^'ci^ 
and  ttiose  of  the  United  States,  was  permitted*    But  the  vU  autiioriiy, 
act  of  the  «8th  of  June,  180&,  roL  1 0,  p.  15,  enacts^  that  ^^^^.^^ie  *^ 
<<  no  ship  or  vessel  bound,  to  a  foreign  pdrt  or  place  w  ith  ti  ict  Coart,  «> 
<*  which  commercial  intercourse  has  been  or  may  be  thus  **^®J^^*  ^^ 
<' {iermitted,  except^  &c.  shall  be  allowed  to  depart  unless  fhat  CouTTa- 
<^the  owner  or  owners,  consignee  or  factor  of  such  ship  gwnttibeTef 
'<  or  vessel  sball^  witli  tbe  master*  have  given  bond,  with  ^^' 
«^ooe  wmore  sureties,  to  the  United  States,  in  a  sum 
<<  double  the  value  of  the  vessel  and  cargo,  that  the  vcs-^ 
<<8el  shall  not  proceed  to  any  port  or  place  with  which 
''commercial  intercourse  is  not  thus  permitted^  nor  be 
"directly  nor  indirectly  engaged  during  the  voyage  in 
«*  any  trade  with  such  port  or  place."     If  a  vessel  shall . 
depak  without  having  given  such  bond*  the  vessel  with 
ber  cargo^  are  declared  to  be  wholly  forfeited. 

It  is  contended  that  this  act  does  not  apply  to  vessels 
departing  from  the  United  States  to  a  permitted  port,  in 
ballast. 

The  act  is  certainly  not  expressed  with  all  the  preci- 
sion that  could  be  wished.  The  case  contemplated  by 
the  legislature  most  probably  was  that  of  a  vcHsel  sailing 
^'ith  a  cargo  ;  but  there  is  reason  to  believe  that  a  ves- 
sel departing  in  ballast  also,  was  within  tbe  meaning,  and 
intent  of  the  law.  Tbe  bond  is  pi-ovided  to  prevent  a 
breach  of  the  existing  restrictive  Jaws  by  a  vessel  clear^ 
ingout  or  sailing  for  a  permitted  pt^rt,  but  actually  pro- 
ceeding to  a  prohibited  port.  This  might  be  done  by  a 
vessel  with  or^ithout  a  cargo ;  and  the  conditiou  of  the 
bond  would  be  violated,  in  its  letter  as  well  as  spiriti  by 


c^ 
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SHIP      the  vessels  sailin.^  without  the  cargo  to  a  pipbibited  porL 

BicHMoND  The  Court  understands  the  law,  then,  directing  a  bond 

r.        to  be  given  in  double  the  value  of  the  vessel  and  cargoj 

u.sTiLTEs.  to  apply  to  :lie  cargo  if  there  be  a  carg^^  but  to  the  ves« 

sel  only  if  ttiere  be  no  cargaw  i 

The  serzqre  of  an  American  vessel  wifbin  the  territo- 
rial  jurisdictton  of  a  foreign  power,  is  certainly  an  of- 
fence against  that  power,  which  must  be  adjusted  be- 
tween the  two  governments.    This  Court  can  take  no 
cognizance  of  it ;  and  the  majority  of  the  Court  is  of 
opinion  that  the  law  does  not  connect  that  trespass,  if 
it  be  one,  iwith  the.  subsequent  seizure  by  the  civil  au- 
thority, under  the  process  of  the  District  Court,  so  as  to 
annul  the  proceedings  of  that  Court  against  the  vesseL 
Onejudge,  who  does  not  concur  in  this  opinion,  consid- 
ers the  testimony  as  suffi(;lent  to  prove  that  the  Rich- 
mond* when  first  seized  by  the  gun-boat,  was  wittfin  the 
jurisdictional  limits  of  the  United  States,      x 

The  sentence  is  affirmed  with  costs. 


1815;  ARNOLD  and  others 

Fd^         23(1.  >  T. 

THE  UNITED  STATES. 


The  doiihie  ERROR  to  the  Cii^cuit  Court,  for  the  district  ofHhode 
duties  imposed  Island,  in  an  action  of  debt,  upon  a  bond  in  the  penalty 
by  the  act  o»  of  3100  dollars,  fflven  July  2r!,  I«t3,  for  duties  at  the 
Miroed  uprm  c^stom  housc.  Thc  causc  was  decided  below  upon  de- 
f^oo^  which  murer  to  the  pleas  of  the  Defendants  who  were  the  prin- 
^t^^6^  cipal  and  sureties  in  ti.e  bond. 

tinct  OD  that 

T^'  constitttte  '^  ^^^  ^"  action  of  debt  on  a  bond,  dated  July  2, 18i2, 
t^  ivDpoi-ei-  ffivcn  to  the  United  States  for  23400.  Tho  condition  of 
tion,  »  as  to  the  bond,  is  as  follows,  viz.  <*The  condition  of  this 
rirfitto  duties, "  ^*^*>.2:atian  is  such,  that  if  the  above  bounden,  S.  G. 
it  is  necessary  <«  Arirold,  k,r.  shall  and  do,  on  or  before  the  2d  day  ot 
Aere^shoow' "  October  next,  well  and  truly  pay  or  cause  to  be  paid 
be.  an  anrtTai  <<  uuto  the  Collector  of  the  customs  for  the  district  of  Pro- 
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'^Tldencefqr  the  time  beings,  the  sum  of  8l700i  or  the 
«  amount  of  duties  to  be  ascertained  as  due,,  and  arismg  un  &  othbr^ 
•<  certain  goods*  w.ires  and  merchandize  entered  by  the  v. 
<<  above  boand^i  S*  G.  Arnoidy  as  imported  in  the  brig  it.states, 
<<  DoTeff  R.  Feoner,  master,  from  Havanna,  as  per  en-  .....-..«— 
*^ttj  dated  this  day»  then  the  above  obligation  to  be  void,  vidua  th«  c 
''*«•''    The  foUowing  indorsement  is  on  the  bond,  vif.   suJl^tS'ofi 

eolle^tioD   dii- 

«<  Amonnt  of  duties  ascertained  as  due,  1708  ddllars  and  ^  ^  ^ 

<<  38  cents.  mk*  or  aom^ 

THOMAS  PECKHAM,  Junr.     p-*  of  enuy. 

Senib.     That 
if  tbe  eondiiioQ 

Deputy  CMectar.**     of  •  bond  be  to 

•^  pay  1700  dol^ 

Tbe  Defendants  pleaded,  that,  as  to  1708  dollars  tietwhioh  nay  * 
and  38  cents,  part  and  paiTel  of  said  sum  of  3*00  dol-  ^j,^5|^JJ^?^ 
burs  demanded  by  the  Plaintiffs,  with  the  interest  there-  Mrtaio  nKxto 
on  from  the  day  whereon  the  same  was  payable,  to  the  uaport^,  it  ia 
Unieotthe  plea,  being  13  dollars  and  38  cents,  they  owe  u^n'^ti^  ^ 
the  Plaintiffs  the  same,  being  in  the  whole  the  sum  of  ligee  to  dia« 
±m  dollars  and  7^  cents ;  and  that  b^  to  the  whole  re-  J^^y*^ 
Mdoeofthe  sum  demanded,  the  Defendantssay,  that  there-  ment  of  the' 
f(»r  the  Plaintiffs,  their  said  action  ought  not  to  hare  and  x£?t  ^im^^ii- 
maintain^  because  they  say,  «.that  the  brig  Dover  in  the  gee^mt^,  at' 
<<  condition  of  the  said  bond  mentioned,  sailed  from  Ha- "w,  rwrrer 
•'  vanna,  on  the  16th  day  of  June,  A.  D:  18li,  bound  to  the  J^^^tyrf  SS 
^said  district  of  Providence,  and  that  she  arrived  within  bond. 
«ttc  Oaifed  States,  on  the  30th  day  of  June,  1812^  and  ^J^^,^>^ 

•  I''.  ......        ik*.        •!  At  J-  J  ^computation  la 

**  witbin  the  said  district  of  Proroidenct,  on  the  1st  day  of  to  be  nwde 
**Julj,  A.  D.  1812,  having  on  board  the  said  goods,  &c.  Jj'om  an^aet 
<<  mentioned  in  the  condition  which  said  goods,  fcc.  were  ©^  which  Zl 
«<  i'uportcd  into  the  said  United  States,  on  the  said  30th  act  is  done,  b 
«  day  of  June,  1812,  and  into  the  said  district  of  Ptovidence,  ^  ^  in^«W*, 
'<on  tbe  said  1st  day  of  July,  1812,'  in  the  brig  Dover^ 
«&c  that  Providence  is  the  stde  port  of  entry  in  the    • 
'Maid  district  of  Providence,  and  that  on  the  said  2d  of 
«  July,  1812,  the  said  goods,  &g.  were  duly  entered  at  the 
'^castom  house  in  the  said  district  of  Providence,  as  im-  ' 

^•ported  in  the  said  brig  Dover,  &r.  the  Defendant 
*<fttrthep  aver,  that  the  bond  aforesaid,  was  made^ 
'' executed  and  given  by  them  to  the  Plaintiffs  as 
''  aforesaid,  for  securing  the  dutifis  due  on  the  said , 
'<  goods,  so  imported  as  aforesaid,  in  conformity 
«with,  and  by  virtue  atid  in  pursuance  of,  the  act  of 
« the  congress^  &c.  passed  on  the  10th  di^  of  August^  , 
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ABirotD    <<  1799^  entitled  <<  an  act  making  furtber  provisien  for  the 

&  0TU£ES  *<  payment  of  the  debts  of  the  United  -States/'  and  also  ^ 

V,        '^  a  certain  other  act  of  congresSy  pissed  on  the  7th  day 

U.sTATES.  ^  of  June,  1794bf  entitled  «« an  act  laying  additional  duties 

•i«i«M.i— «.  ^*  on  goods,  &€•  imported  into  the  United  States."    The 

*f  Defendants  also  ayer,  that  the  duties  due  by  the  acts 

.    "^Httforesaid,  on  the  importation  of  .said  goods,  &c.  in 

^manner  aforesaid,  amoun^d  at  the  time  of  the  impor- 

^<  tation  of  the  same  as  aforesaid,  to  the  foresaid  sum  of 

^<  1708  dollars  and  3^  cents,  and  no  more,  and  were  then 

^^and  there  ascertained  hy-the  said  deputy  collector,  to 

**  that  sum  and  no  more,  acofrding  to  the  condition  of  said . 

<<  bond,  and  in  pursuance  of  the  provisions  of  said  statutes. 

^<.They  also  aver,  that  at  the  time  of  the  entering  of  the  said 

'^goodsy  &c.  at  the  custom  housey  as  aforesaid*  on  the  said  2d 

<<day  of  July,  UBl 2,  neither  they,  the  Defendants,  nor 

^<  the  collector  of  the  customs  for  said  district  of  Provi- 

^*  dence^  had  any  knowledge  of  the  act*  entitled  <<  an  act 

^fur  imposing  additional  duties  upon  all  goods,  &c.  im- 

^'  ported  from  any  foreign  port  or  place,  and  for  other 

**  purposes/'  passed  on  the  1st  day  of  JTuly,  1812 ;  nor 

**  was  the  said  last  mentioned  act  promulgated,  publish- 

'<edand  made  known,  at  the  district  of  Providence  as 

'<  aforesaid,  at  the  time  of  making  the  said  entry,  as 

^aforesaid,    and  this   the   Defendants  are  ready  to 

«  verify,  &c." 

Tq  this  plea,  the  Plaintifils  demurred. 

In  the  Circuit  Court,  judgment  was  rendered  for  the. 
Plaintiffs,  for  3428  dollars  and  90  cents, 

FiTKiw,  On  the  part  of  the  Plaintiffs  in  error,  con* 
fended, 

"^ '  1.  Tl»at  the  act  imposing  double  ddties  could  not^ 
on  principles  of  law,  or  justice,  be  considered  as  in  ope- 
ration until  the  2d  day  of  Jdly.  The  words  of  that  act 
are :  that  ^  an  additional  duty,  &c.  shall  be  levied  and 
'^collected  upon  all  goods,  &c.  which  8hall,yram  and  af-^ 
•^  ter  the  passing  of  this  met,  be  imported  into  the  Unitedt 
/*  States,  «cc/' 

« 

The  act  was  approved  by  the  presiident  on  the  1st  day 
of  Jttlyi  iSid.    By  the  soond  construction  of  the  words,. 


^ 
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«;/rom  vA  afUr  the  posing  of  tbia  ac  V  it  is  dontemled  AVsmM 

that  the  first  daj  of  Jul>«  must  be  excluded ;  ihiK  the  &  othsbs 

meaniJig  is  the  same,  as  if  the  words  used  had  been  from        t. 

and  after  the  ist  day  of  July,  in  which  case  the  Ist  day  u.statss. 

of  Joly  would  certainly  be  excluded,  and  the  act  would    «—— — 

not  be  in  force  until  afUr  that  di^y.  <<  From  and  afkr  the 

paasingthis  act^''  have  also  the  same  meaning,  as  from 

andi^krUieiimtf  of  passing  the  act.  The  question  would 

th<ai  occor^  as  it  now  does,  when  or  a^  what  time  was 

the  act  passed,  the  answer  is  o/i  the  1st  da>  of  July,  and 

(£  course,  unless  there  are/rochotu  of  a  day,  the  duties' 

could  not  bd  levied  and  collected  until  after  that  day. 

The  act  repealing  the  duty  on  salt  passed  in  1807^  de# 

dares,  *^  that  from  and  (^ter  the  Sist  ffay  of  Decenpbw 

^aext,  80  much  of  any  act  as  lays  a  duty  on  imported 

<<  salt,  be  and  the  same  is  hereby  repealed,  and/rom  and 

^  afitr  the  day  last  aforesaid  j  salt  shall  be  imported^  &c. 

<«  duty  free.** 

No  one  has  ever  pretended,  that  ^alt  could  be  import* 
ed  duty  free,  until  the  1st  day  of  January",  because  it 
could  bot  be  so  imported,  oi^til  from  and  after  the  day 
preceding.  The  Co.urt  must  undoubtedly  give  such  a 
construction  to  the  act,  as  that  no  citizen  can,  bjfpossibu 
Uty  be  subjected  to  its  operation  before  it  had  actually 
paAsed.  In  order  to  prevent  this,  the  Court  must  eitheF 
exdttde  the  1st'  day  of  July  altogether,  or  they  must  ad* 
nit  fractions  of  a  day,,  and  suffer  an  enqtury  into  the; 
verjimoment  of  time  on  that  day,  when  the  act  receive^  . 
the  signatore  of  the  prpsident,  and  was  lodged  in  th^ ' 
oSce  of  the  secretary  of  state. 

If  a  vessel  had  arrived  in  the  morning  of  the  1st  day 
of  Jvijf  and  the  act  was  not  in  fact  approved  by  the  pre* 
sident,  until  the  afternoon  of  that  day^  it  cannot  be  pre**  .  ^ 
tendedy  that  the  goods  brought  in  such  vessel,  were  im-^ 
ported  ^^from  and  <tfler  the  passing  of.  the  act."    It  is 
well  knrfwn,  that  acts  are  not  generally  presented  to  the 
presid^t  for  his  approbation,  until,  about  the  middle 
of  the  day,  and  on  the  last  ^ajti  of  the  session^  fre^ 
quently  not  until  nearly  the  last  hour  of  the  day.    The    . 
difficohies  however,  attending  an  enquiry  of  ths  natm^ 
as  well  as  tiie  impropriety  of  caU^ng  on  the  prf'sident , 
for  infortnation,  as  to  the  mora«*nf  wh.'n  a  law  received 
his  sanction^  may  perhaps  be  sufficient  inducements  for 
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l|uroiJ»    the  Court  to  say,  thflrt;  wheil  tMMghts  land  intiMita  a€ 
V.        the  citizens  are  so  materially  iiiTolved^  and  when  by  the 
&  0THE118  expre^  words  of  the  act,  it  is  not  to  take  effect^  imtii 
xr.sTATSs.  from  and  after  the  passing  of  the  same,  they  will,  as  sa 
1^    .  ;  ^i     generid  rule  eKclode  the  day  on  which  it  passed.    Tho 
authorities,  which  t^ave  a  bearing  on  this  questioi^are 
various  and  contradictory.    In  the  case  of  Pugh  ^  'wife 
w.  Buke  of  Lteds9  Cawper  714,  theae  authoritiea  are  re- 
ferred to  and  commented  upon  by  lord  Mansfidd  wHh 
his  usual  ability  and  souqd  sense. 

Much  more  subtlety  than  argument  has  been  used  to 
prove  a  difference  in  the  meaning  of  words  made  use  oS, 
in  instruments,  to  shew  the  time,  when  they  should  take 
effect    When  the  words  have  been  <<  from  the  datej*^  the 
Court  hav&  sometimes  said,  it  should  indudt  the  day,  and 
where  the  words  have  been  <<  from  the  day  of  the  A$^/^ 
|t  should  txchkdt  the  day.    In  some  cases  the  Courts 
have  entirely  rejected  this  distinction,  and  have  said,  tiiat 
I  *  they»do  or  may  mean  the  same  thing.    )n  the  case  of 
BeUasirv.  Hester f  1  Lord  Raymonds  280^  on  a  bill  of  ex-r 
change,  payable  10  days  (^r  sight,  the  Court,  two 
judges  against  one,  decided,  that  the  day  on  which  tiie 
bill  was  presented  for  payment  was  included.     This 
opinion,  however,  was  against  the  custom  and  practice 
of  merchants.    In  the  case  of  Hatter  v.  Ashf  1  LordBmf" 
ffiond,  77.  85,  tl^e  following  distinction  is  made  by  coun- 
sel, and^s  admitted  by  one  of  tike  judges,  and  not  con- 
tradicted by  the  others,  <<  that  the  words-'  from  tht^ate 
<f  when  used  to  pass  on  interest  included  the  day,  aUitr^ 
,  f<  whe^  used  by  way  of  amputation  on  matters  of  ac- 
V  count.''    This  distinction  is  in  some  measure  recogni- 
zed by  lord  Mansfield,  in  the  above  caseof  Puj^A  ^  Luds, 
in  Cowper.    fu  this  last  case  lord  Mansfield  says,  that 
the  "words  <*  from  fhe  date,"  or  "  from  the  day  of  the 
*^  date,"  may  be  eithef  inclusive  or  exclusive,  according 
to  the  subject  matter,  and  may  bo  construed  either  way, 
to  give  effect  to  the  transaction,  or  for  the  furtherance  of 
Justine  between  pai;ties.     Ip  the  cjpse  now  before  the 
Court,  it  is  not  necessary  to  include  tlie  day,  forthe  pur- 
pose of  giving  effect  and  validity  to  the  law;  and  in 
case  the  day  is  included,  manifest  injustice  may,  and  in 
all  probability  will  hi^nien  to  the  citizens  of  the  United 
States.    For,  if  there^an  be  no  fractions  of  a  day,  tliQ 
act  most  in  lejgal  contemplation  be  considered  win  fiosTpeii 
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finHB  Sie  ftrst  moment  of  the  day,  on  which  it  received  Arnold 
the  sanction  of  the  president    It  is  understood^  that  by  k  others 
the  constmdion  at  the  treasury,  the  1st  day  of  July,  is        v. 
exdudeif  and  ISiat  the  accounts  of  the  collectors  of  the  it.statbs. 
castoms  are  all  setded,  excluding  double  duties,  on  goods    ■ 
'which  anrired  on  that  day. 

^  Even  if  the  act  went  into  operation  on  the  1st  day 
•f  July,  then  was  this  case  a  complete  importation,  he- 
fore  that  time.  The  vessel  and  cargo  arrived  within  the 
TJ.  States,  and  within  the  limits  of  the  state  of  R.  Island^ 
•n  the  Mth  day  of  June,  and  the  importatioAwas  then  per- 
fected. Importation  does  not  im^y  a  brii^ing  Into  any' 
partJcttJar  port,  to  which  the  vessel  may  be  destined ;  a 
bringjflg  within  the  jurisdictional  limits  of  the  U.  States^ 
either  on  land  or  water,  (s  an  importation.  ImporHng  and 
tfringinginto  the  U.  States,  are  used  synonimously  in  vari- 
ous Bectton»  of  the  collection  law^  and  the  fair  interpreta- 
tion of  both  expressions  is,  that  an  importation  is  no  more 
than  volmtarily  introducing  property  within  the  juris- 
diction of  the  United  States  generally,  and  does  not  re- 
quire its  actaal  arrival  at  the  port  of  its  destination. 
The  moment  a  cargo  so  arrives  within  the  United  States, 
and  befibre  it  reaches  its  port  of  destination,  the  right  of 
the  United  States,  attaches  to  it.  A  manifest  of  the  car- 
go must  be  delivered  to  their  officers,  and  the  cargo  sub- 
jected in  some  degree  to  their  control.  The  U.  States 
then  have,  at  least,  an  inchoate  right  to  duties,  of  which 
the  owner,  cannot  deprive  them  except  by  exportatimi, 
withoot  wilading ;  the  right  to  the  duties  accrues,  on  the 
first  emtry  ot  the  vessel  into  the  waters  of  the  United 
States,  and  not  after  her  arrival  at  her  port  of  destination :  ^ 
and  no  new  right,  on  such  arrival,  accrues,  except  the 
secomdarjf  right  of  ascertaining  the  amount  of  duties  to  be 
paid,  and  the  extent  of  the  stcuritif  required  for  them, 
which  could  not  be  asceKained,  till  after  an  actual  en- 
try at  the  custom  house.  The  coming  in  of  the  vessel  to  ' 
the  waters  of  the  United  States,  her  proceeding  to  her 
destined  port,  her  entry  tfiefe,  is  one  transaction,  and  is 
one  net  in  relation  to  duties ;  and  when  she  reaches 
ber  destined  port  and  ei^ters  there,  the  right  of  the  Uni- 
ted States  attaches  as  from  the  first  moment  ot  her  com- 
ing within  the  jurisdictional  limits  of  the  United  States^ 
and  the  responsibilities  of  the  owner  cannot  be  increased 
or  varied  to  l^is  injury,  by  subsequent  acts  of  the  govorn- 
nicnt. 
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ASKoi.i>       The  a6th  sectioii  of  the  law  clearly  discrinfaptes  ii 

tt  oTH£a»  tween  imiiortation  and  entry.  .  By  tbecoltection  law^  sn 

V.        a|l  the  forms  of  manifest,  entry,  &c.  it  is  clearly  evinei 

iJ*STAT<ss»  tbat  importation  precedes  entry. 

To  constitute  an  importation,  theremust  be  a  volunt^ 
ry  bringing  of  goods  into  the  United  States ;  the  ve3s< 
must  be  bound  to  the  United  States,  with  an  intent  tiiei 
to  unlade  iier  cargo,  or  to  enter  the  same  for  ^xportatio 
ivithout  unlading. 

Coming  in  by  stress  of  weather  or  other  necessity  i 
not  a  legHil  iuE^ ortation. 

"^  By  a*  construction  given  to  the  naTigatioB  acts  oj 

Great  Britain,  coming  into  a  port,  with  an  intienil  to  un- 
lade, although  bulk  be  not  broken,  is  an  impoi;tation, 
but  a  mere  coming  within  the  limits  of  a  portf  without 
any  intent  to  break  bulk,  or  unlade,  is  not  an  impurtation, 
either  to  make  the  customs  become  due,  or  to  sulyect  the 
ship  or  goods  to  forfeiture,  or  to  oblige  the  master  to  re- 
port or  make  entry,  &c.  f  Reeves  Historif  rf  the  iav  qf\ 
shipping,  %60.J 

So  goods  sieved  in  a  ship  20  miles  below  the  Hope, 
but  within  the  limits  of  the  port  of  London,  are  consider- 
ed as  an  importation,  f  Reeves,  p.  it^i.J 

It  is  believed  also,  that,  under  our  non-importatien 
law,  arrival  at  any  particular  port  of  destination,  is  not  | 
necessary  to  constitute  an  offence  under  that  act,  but 
that  if  the  vessel  is  bound  to  the  United  States  with  an 
intent  there  to  unl«ide  iter  cargo,  the  forfeiture  is  incur- 
red the  moment  the  v<^sspI  voluntarily  enters  the  limits  of  | 
.  tlie  United  States.  The  words  in  the  collection  law  and 
non-imp()rtation  act,  are  the  same,  viz*  <<  Imported  int» 
<<  the  United  StateSf''  &c. 

3.  If,  however,  the  importatioi\  was  not  so  complete, 
as  that  tlie  duties  acrrued,  on  the  arrival  of  the  vessel 
within  the  jurisdictional  limits  of  the  United  States  ;  it 
is  contended,  that  the  importation  was  perfected,  and  the 
right  of  the  United  States  to  duties  complete,'  on  her  ar- 
rival within  tiie  limits  of  any  district  of  the  cuatoqita  of 
the  United  States,  i 
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The  Tcsady  in  the  case  before  the  Court,  as  is  confes-   ASiroxii 
sed  by  the  pleadings,  arrived  within  the  limits  ot*  the  &  othbes 
district  of  ProTidence^  wtiich  is  about  20  miles,  within        v. 
the  jiirisdfctional  limits  of  the  United  Statte,  on  the  1st  v.states. 

day  of  July;  and  if,  in  the  fiscal  sense  of  the  term,  this 

constitoted  an  importation,  and^the  law  did  not  take  ef« 
feet  imiii  the  id  day  o^  July,^he  gooils  so  imp«irted,  can* 
mot  be  subject  to  the  duties  imposed  by  that  act.  We  are 
awai-e  of  the  decision  of  the  Court,  in  1810,  in  the  case 
of  the  UmJtei  Spates  v.  VowM  ^  MCieaiif  in  5  Cranch. 
The  distiBCtioB  there  taken  by  tlie  counsel  for  the  De- 
fendants, between  a  district  B.nd  Apart  of  entry,  is  recog* 
nized  by  the  Court  as  correct.  The  Court  say,  « the 
^f  duties  did  not  accrue,  in  the  fiscal  sense  of  tlie  term, 
<<  until  the  ressel  arrived  at  the  port  of  eutry /' 

But  with  great  deference  we  contend  tliat  the  time  of 
tinjwvia&m,  even  in  the  fiscal  sense  of  the  term,  is  not 
ascertained  merely  by  the  entry  of  th^  master,  or  of  the 
owner  orcons^ee  at  the  custom  housf ,  but  by  the  arri' 
vol  of  the  vessel,  in  tlie  United. States,  or  witliin  the  limifs 
of  someplace  m  the  United  States,  designated  bylaw. 
Wbetlier  this  place  be  a  porf  of  entry,  strictly  so  called, 
or  ai&fricf,  the  master  and  owner  have  time  given  them 
by  law,  within  which,  after  such  arrival,  they  are  allow- 
ed to  msike  their  entries  at  the  custom  house.  Suppose 
the  vessel,  in  this  very  case,  had  arrived  at  the  port  of 
Providence,  on  the. SOth  day  of  June,  at  twelve  o'clock 
the  mast^  would  be  allowed,  until  twelve  o'clock  the 
next  day^  to  make  his  first  report  to  the  collector,  and 
he  would  not  be  obliged  to  exhibit  a  manifest  of  liis  car* 
go,  befi>re  48  hours  after  his  arrival,  which  would  nat  be 
until  tlie  2d  day  of  July ;  and  the  owner  or  consignee  is 
allowed  16  days,  after  the-final  report  of  the  master^  to 
make  bis  entry,  for  the  purpose  of  paying  or  securing 
tbe  duties.  As  this  vessel  would  then  have  arrived,  be^^ 
fore  tbe  law  passed,  she  could  not  be  subject  to  double 
duties,  although  she  might  not  have  entered  at  the  cus* 
torn  house,  nntil  after  the  passage  of  the  law.  There  is, 
therefore,  a  ouiteriai  distinction  between  importation  and 
entry.  When  a  vessel,  bound  to  the  United  States,  with  • 
a  cai^,  has  once  arrived  within  certain  known  and  spe* 
nfi^d  limits  ;  when  she  has  onc^e  passed  the  line  of  de< 
marcation  fixed  by  law,  then,  at  least,  if  not  before, 
Buist  the  goods  ui  such  ressel  be  considered  as  legally 
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AKNoiJi    and  fiscally  imported^  and  subject  to  all  the  pik>Tisi6iiaf 
&  OTHEBS  of  law,  relative  to  the  security  of  duties  upon  tiienr* 
V.        The  limits  of  a  collection  district  are  particularly  desig- 
v.STATEd.  nated  hy  law.    In  every  district,  there  is  one,  and  but 
•—..^.....^  one  port  qfentry^  but  in  many  of  them,  there  are  several 
ports  afddivery.    Thest  ports,  however,  whether  of  en- 
try or  delivery,  have  no  ^its  fixed  or  designated  by 
law. 

When  a  vessel  has  arrived,  <'  within  the  limits  of  any 
<<  district  of  the  United  States,''  she  is  under  the  com- 
plete control  of  the  government,  and  she  cannot  depart 
from  such  district,  «  unless  to  proceed  to  some  more  in- 
« terior  district,"  before  a  report  or  entry  shall  be  made 
by  the  master,  with  the  collector  of  some  district,  under 
the  penalty  of  S^OO,  and  the  custom  house  i)fficei*s  and 
commanders  of  the  revenue  cutters,  are  authorised  to  ar- 
rest and  bring  back,  any  vessel  attempting  to  depart 
from  such  district,  &c.  (Laws  United  States,  vcl.  4,  $ 
29,  p.  326.  J  The  provisions  of  the  next  succeeding  sec- 
I  tion,  viz.  section  SOth,  p.  327,  are,  « that  within  24  hours 

^  after  the  arrival  of  any  ship  or  vessel,  &c.  at  any  port 
« of  the  United  States,  established  by  law,  at  which  aa 
i  **  officer  of  the  customs  resides,  the  master  is  to  m^e 
«  a  report  of  his  arrival,'*  and  within  48  hours,  is  to 
make  a  further  report  in  writing,  with  a  manifest  of  the 
cargo,  &c.  It  is  certain,  that  the  word  <«port"  mention- 
ed in  this  section,  must  be  applicable  to  a  port  of  delive* 
ry,  at  which  a  surveyor  of  the  customs  resides,  as  well 
as  to  a  port  of  entry,  at  which  the  collector  of  the  dis-> 
trict  resides. 

And,  whether  the  master,  according  to  this  section,  is 
obliged  within  48  hours,  after  his  arrival  within  the 
limits  of  a  district,  to  make  report  and  entry  to  the  col- 
lector of  such  district,  or  within  48  hours,  after  his  ar-^ 
rival  at  some  particular  port,  in  such  district  |  still  after 
the  arrival  of  a  vessel  within  the  limits  of  such  district, 
'  she  cannot  depart  from  the  same,  unless  to  an  interior 
district,  until  the  master  has  made  a  report,  and  exhibit 
f  ted  a  manifest  of  her  cargo,  to  the  collector  of  such  dis- 

trict And  afte^  such  manifest  has  been  exhibited  to  the 
collector,  she  is  not  p^rmitt^d  to  depart  from  such  dis- 
trict, with  tlie  whole  or  any  pai*t  of  her  cargo,  cither  to 
a  foreign  port^  or  to  any  other  district^  until  bonds  are 
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given  for  tte  due  entry  and  delivery  of  the  goods^  which  0Aifpji^, 

are  destined  for  anuther  district,  or  if  the  goods  are  des-  Sotiiem§ 

tined  for  a  foreign  port,  that  they  «  shall  not  be  landed        v* 

«>  in  the  Doited  States,  unless  due  entry  thereof  shall  upstates; 

^  hare  been  first  made,  and  the  duties  thereupon  paid  or 

•<  secured  to  be  paid,  according  to  law/^     f  Vide  32,  S3 

^  ^  sedionSf  pages  331 — % — 3  ^,  it^J    If  the  goods  are 

intended  for  exportation,  they  must  be  so  reported  in 

the  manifi^ts,  and  then  tlie  vessel  importing  them,  may 

proceed  «<  from  ike  districtf  within  which  such  ship  or 

**  vessd  shall  first  arrvoey^  &c«  on  giving  bond*  as  above 

stated  fseeU  ^%.J    If  the  goods  or  any  part  of  them  are 

destiaed  to  any  other  district,  the  vessel,  in  which  they 

were  broBght^  may  proceed  to  such  other  district,  on 

mch  conditions,  as  are  specified  in  the  .34th  section. 

This  section  declares,  <<that  before  any  ship  or  vessel 

<<  shall  depart  from  the  district,  in  which  she  shall  ^r<^ 

«<  arrive,  for  another  district,  (provided  such  departui*e 

^^benot  within  48  hours  after  her  arrival  within  such 

'<di«tnet)  with  goods,  &c.  brought  in  such  ship  from  a 

^'foreign  port  or  place,  &c.  the  master,  &c.  shall  obtain 

^  from  the  collector  of  the  district,  from  i^hich  she  shall 

^  be  about  to  depart,  a  copn  of  the  report  and  manifest 

^<  made  by  such  master/'  &c.    Then  the  word  district  is 

used,  and  not  port ;  and  the  proviso  ;i»eems  to  shew,  pret-f 

ty  dearly,  that  within  48  hours  after  t)[ie  arrival  of  a 

vessel,  within  a  dt^^ric^,  a  report  ^nd  nranifest  must  be 

laade  to  the  collector  of  such  district. 

• 

And  when  a  vessel  departs  with  goods  from  one  d  is* 
trict  to  any  other  district,  the  master  is  obliged  within 
*<  tweniff-faur  hours  after  the  arrival  of  such  ship  within 
«  any  ether  districtf  so  to  make  report  or  entry,  to 'or 
*«  with  the  collector  of  such  other  district,^'  &c,  &Ci 
CSee  page  3SS,  sect%  S^.J  The  condition  of  the  bonds,  lit 
boCh  cases,  shew  that  the  goods  are  considered  as  im- 
ported into  the  district,  and  not  into  particular  pdrts,  and 
that  the  bonds  are  giveii  to  secure  the  payment  of  the 
duties  npon  them,  in  case  they  should  be  landed  in  any 
«th«  port  of  the  United  States.  With  regard  to  import 
tation,  the  words  of  the  condition  arej  "whereas  the 
«  following  goodly  &c.  imputed  into  the  district  oV*  &c. 
In  the  case  o^  the  United  States  v^  Vowel  and  M^Kean, 
the  Court  say,  the  vessel  mosjt  arrive  at  the  port  of  entry, 
before  tiie  duties  accrued^  If  by  an  arrival  at  a  port  ejf 
VOL*  IX.  .      1&  :    ' 
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AioiPLjm^fitryy  is  meant  that  a  Tessel  iniiat  actually  gd  te  a  port 
&  oTHEBs  of  entry  as  established  by  law,  before  a  right  to  the  da^ 
V.        tieli  can  attach  or  an  entry  can  be  nUde  by  the  master 
v.sTATESi  or  owner,  the  position  is  beHeved  to  be  incorrect ;  as  by 
-  ■■        —  the  19th  section  of  the  collection  4aw,  a  vessel  destined 
to  a  port  of  detivery*  in  many  of  the  districts,  may  go 
directly  to  such  a  port  of  delivery,  withoftit  even  tooch- 
ing  at  a  port  of  entry,  and  th.  master  and  owner,  Bday 
afterwards  enter  the  vessel  and  cargo,  and  pay  op  seeure 
the  duties,  with  the  collector  at  the  port  of  entry  in  sucb. 
district,  wUhout  taking  the  vessel  or  cargo  to  such  port 
of  entry. 

The  provisions  of  all  the  secti<$ns  of  the  law  from' the 
d3d  to  the  35t!<  inclusive,  relate  principaBy,  if  no^tBolely, 
to  the  conduct  of  the  master,  or  person  having  charge  of 
the  vessel,  with  a  cargo  bound  to  the  United  States ; 
and  that  the  object  of  all  the  piv)  visions  In  these  sections^ 
.  is  to  ascertain  the  amount  and  kind  of  goods,  which  he  ' 
has  imported,  is  to  prevent  their  being  unladen,  without 
the  assent  of  the  government. 

If  the  vessel  be  owned  in  whole  or  in  part  by  a  citizen 
of  the  United  State's,  the  master  is  to  have  a  manifest 
of  the  cargo  on  Board  ;  a  copy  of  this  manifest,  must  be 
delivered  to  lin  officer  of  the  customs,  if  within  four 
lefagues  of  tlie  coastf  a  like  copy  must  be  delivered  to  an 
officer  of  the  customs^  after  his  arrival  within  the  limits 
.of  any  district^  and  a  certificate  of  such  officer  is  to  be 
entered  on  tlie  original  manifest ;  the  last  copy  is  to  be 
sent  to  the  collector  of  the  dbtrict  in  which  such  vessel 
has  arrived,  and  the  original  manifest  certified  by  such 
officer,  must  be  delivered  to  such  collector  by  the  mas- 
ter, or  he  must  make  oath,  that  no  such  copy  bad  been 
applied  for,  &c.  fSee  2Bth  section,  page  d21-2^  and  the 
master  is  finally  to  deliver  to  the  collector  of  the  district 
under  oath,  a  manifest  containing  the  particulars  of  the 
cargo  on  board ;  and  after  .this  has  been  done  by  the  'mas* 
ter,  the  owners  or  consignees  of  goods  thus  imported,  are 
to  come  forward  and  pay  or  secure  the  duties  upf^n 
them ;  and  for  this  pfirpr^se  are  to  make  a  particular 
entry  of  such  parts  ef  the  cargo,  as  are  owned  by  or 
•  consigned  to  them.  The  form  of  this  entry  is  given  in 
the  S6Xh  sec.  of  the  law,  and  is  headed,  by  the  wordsr— 
<«  entry  of  merehandi»e  imperted  if/^  &c. 
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i 

Tke  coBi]^ete  control  of  the  goYernmeiit  over  the  ves-   a»^^9(M> 
Belt  troni  the  ttoDient  of  hir  i^rrival  within  any  districty  &  othkm 
is^WD  by  the  b%d  seetim  of  the  law\  page  345«    This        v* 
sectioa  provides  <«  that  it  sliaii  be  lawful  for  the  collec-  u.statbs* 
«  tor  of  aay  district  in  which  any  ship  or  vessel  may  ar«  ■    n 

<'riye  and  immediately  on  her  Jirst  xoming  within  such 
'^  districts  &c.  <<  to  put  on  board  such  ship  iiT  vessel, 
<<  tphitit  remaining  within  such  districtf  or>  in  going 
**Jrom  (me  district  to  another,  one  or  more  inspector,  to 
<<  examine  the  cargo*  &c«  and  to  perform  such  other  du- 
<(  ties,"  kc,  <<  for  the  better  secMritig  the  collection  of 
« tbe  dutiesJ^ 

4.  The  bond  was  taken  uniler  the  former  impost  law  . 
as  stated  in  tbeplea*  and  accordingly  was  an  explicit  con^ 
trad  for  such  duties  as  that  law  imposed  and  no  other; 
2Lud  whatever  claim  the  Plaintiffs  may  have  for  double 
duties,  no  more  tban  the  single  duties  ought  to  be  re- 
coTercdou  this  bond*  i 

If  aoj  duties  are  to  be  paid*  on  account  of  the  import- 
ed articies,  beyond  the  tariff  established  by  the  former 
impost  law,  they  are  not  recoverable  in  this  action  on 
the  bond  given  under  that  Jaw;  but  recourse  must  be 
had  to  some  other  process  for  the  recovery  of  such  fur- 
ther dati^. 

The  sureties  Tand  in  this  case  two  of  the  I)efendanta 
Are  safeties)  win  not  be  made  liable  beyond  the  respon- 
sihility  which  they  expected  on  entering  into  the  obliga* 
tioii.  They  expected  to  be  holden  for  no  more  than  the 
duties  under  the  former  impost  law ;  and  the  proceed- 
ings oo  the  part  of  government  warranted  that  expecta- 
tion. The  time  of  giving  the  bond»  the  district  where 
it  istd^en  and  the  pen^kl  sum,  being  ratlier  lefis  than 
tbe  amount  of  doubls  .duties,  as  now  demanded,  evince 
conclusively,  that  the  bond;,  with  its^condition  was  not 
for  double  duties^  but  for  the  single  duties.    ^ 

Every  argument,  which  can  be  urged  for  a  demand  of 
double  duties,  may  be  urged  with  equal  force,  and  far 
more  apparent  equity  toaustain  some  other  process,  in 
which  the  sureties  would  not  be  subjected  to  the  peculiar    ' 
hardiliip  ef  Imng  compelled  to  pay  double  duties,  for  . 
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tfvoLD    whtch'they  coald  have  no  idea  of  beiiig  responeiUe^ 
ti  0THUB8  when  the  bond  was  given. 

1T.8TATBB.  Thls  vicw  of  the  case  is  according  to  the  essential 
.■'.".'  facts  admitted  by  the  pleadings.  On  the  3d  of  July, 
18i2j,  after  the  imported  articles  had  been  properly  in- 
spected, the  amount  of  duties  was  ascertained  and  in- 
dorsed on  the  bond  in  the  collector's  office.  The  in- 
dorsement was  expressed  in  these  terms  '<  amount  of 
5<  duties  ascertained  as  due,  1708  doll.  38  cents/'  Bond 
for  securing  the  duties  being  required  before  granting 
a  permit  to  land  the  articles  from  the  importing  vessel^ 
a  j2:rr>s'.s  estimate  of  the  amount  of  duties  only,  could  be 
inade  at  the  moment  of  taking  the  bond,  fsee  secthn  499 
page  359-60J  and  that  estimate  was  1709  dolli^rs  as 
mentioned  in  the  condition. 

Wlien  the  articles  had  hern  duly  inspected,  after  tho 
Iiermit  to  land,  and  after  return  of  such  inspection^  fitt 
page  a61-2J|  but  not  before,  the  duties  could  be  and 
were  ascertained  in  the  regular  course  at  the  colhctor'a 
office.  The  precise  amount  of  duties  was  then  as- 
.certained  according  to  iht  former  impost  latOf  and 
found  to  be  1708  dollars  apd  58  cents,  and  was  so 
indorsed  on  the  bond  according  to  known  provisions 
of  law.  Shall  that  indorsed  amount  be  the  measure 
of  the  demand  on  the  bond  I  After  tiie  duties  had 
been  so  ascertained  and  indorsed  on  the  2d  of  July,  if 
a  deposit  of  goods,  ('according  to  sec.  42,  page  SB^-sJ 
had  been  made  for  securing  tlie  amount  of  the  duties  for 
which  the  bond  had  been  given,  what  would  have  been 
the  measif re  for  determining  the  sufficiency  of  such  se- 
curity ?  It  was  lawful  for  the  collector,  in  lieu  of  snre- 
j  ties  to  accept  of  a  deposit  of  so  much  of  the  goods,  as 
should  in  his  judgment,  be  sufficient.  And  this  deposit, 
from  the  nature  of  the  case,  was  to  be  received  only  after 
the  articles  had  been  landed*  and  consequently  after  the 
amount  of  duties  was  regularFy  ascertained.  The  de- 
posit, thei^efore,  must  have  been  for  securing,  the  speci- 
fic Slim  of'  17Q8  dolls,  and  38  cents,  and  only  that  sum 
when  due  could,  by  law,  be  charged  for  duties  to  be  paid 
from  the  piroceeds  of  the  deposited  goods. 

In  the  present  case,  there  is  no  question  abont  the 
fairn^s  of  the  proceedings  at  the  custom  house.    Th^ 
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iK^<A.e  truBsactipn  was  according  to  the  regular  course  ARiroxb 
oC  businesM.    Whatever  was  uncertain  in  the  condition  k  otbxbm> 
ot  the  bondt  was  reduced  to  ctrtainty  by  the  indorse*        v. 
mtnt;  mAikeJvU  exterd  of  the  obligation  was  then  set-  it.states. 
tied  hj  fiur  agreement  of  the  proper  agent  on  the  part  — — — 
of  the  United  States.    That  extent  of  coarse  would  be 
tiie  ffleasore  of  pledges  to  sureties.    Such  extent  would 
measure  the  charge  for  duties  on  the  part  of  a  con- 
fiignee^  who  might  be  principal  in  a  bond.    And  if  the 
coiffiigiiee  were  ordered  by  an  owner,  who  made  the  ship- 
ments  abroad,  to  sell  promptly  and  pay  over  the  pro* 
ceeds  of  sales,  the  whole  might  be  completed  and  all  ac- 
coflotsi  between  them  closed  at  a  place  remote  from  the 
sea^  of  goveminent,  such  as  New  Orleans,  before  any 
knowledge  coald  there  be  had,  of  the  act  fbr  imposing 
double  duties*     All  the  official  information  and  proceed- 
ings within  the  district  had  united  to  assure  him  of  free- 
dom froni  all  duties  or  customs,  on  paying  the  amount 
rcx^wei  according  to  the  former  impost  law. 

la  such  a  case,  to  exact  double  duties  from  a  consignee, 
wbo  bad  entered  the  goods  at  the  customhouse,  would  be 
manifest  injustice.  It  would  operate  as  fraud  or  extor- 
tion  or  both.  Is  it  for  this  Court  to  believe  the  legisla- 
ture capable  of  intending  such  wrong  } 

Bat  where  is  the  dtfference  in  principle  between  such 
a  case  and  (he  case  now  before  the  Court.  New  Orleans 
is  not  the  otAy  district  where  impoi*ted  articles  might 
be  sold  by  a  consignee,  or  by  the  owner  himself,  iinder 
sacfa  a  full  conviction  of  being  liable  to  single  duties  on- 
ly)  and  wUhovst  a  possHrility  of  just  compensation  or  re* 
dress,  if  the  government  may  afterwards  surprize  him 
by  exacting  double  duties.  If  a  liability  to  double  du- 
ties were  known  to  an  owner,  at  the  time  of  making  en- 
try, he  might  choose  to  have  the  articles  entered  for 
eiportatton  accbrding  to  the  terms  allowed  by  the  gene- 
nd  law  relative  to  the  collection  of  duties  on  imposts. 

Bat  this  privilege^  might  he  taken  away,  by  the  con- 
stnuafion,  under  which  the  double  duties  are  demanded 
10  the  present  case. 

The  intent  of  the  parties  giVes  a  role  for  decision  in 
fa^es  of  contract    At  tti^  date  of  this  hond^  was  it.mu- 


AB^oiiB    taadly  intended  to  secure  the  payment  of  diMiUe  duties  ?l 
&  oTHKfts  No  such  ^legation  Is  Found  in  the  pleadings 5  nor  is' 
r.        such  intention  to  be  fniriy  inferred  from  tha  adoiiited 
V.STATE&.  fticts.     On  the  contrai79  the  intention  fairly  understood 
■'  on  each  side>  'was  to  secure  the  payment  of  the  single 
duties  only  as  required  undet  the  former  impost  law. 
And  this  intention  is  apparent  from  the  penal  sum  of 
the  bondf  with  the  gross  estimate  of  duties  as  mentiotied 
in  the  cmidition,  aiui  the  ascertained  amount  of  (bities 
indorsed  on  the  bond* 

As  th^  whole  transaction  at  the  collector's  office  is 
agreed  to  have  been  fair>  the  fact  of  that  indorsem^t 
is^decisive  to  prove,  that  with  referene^  to  the  district 
where  the  goods  were  entered  and  delireredf  bo  rule  at 
duties  on  imposts  had  been  made  known,  other  than  the 
former  impost  law.  And  the  genei^al  principle  of  all  law 
requires  the  rule  to  be  prescribed  or  niiid^  known  be- 
fore it  can  be  obligatory.  To  this  principle  Bl|U^stone 
has  reference  in  the  first  and  fourth  volumes  of  his  com- 
Rieiitartes.  It  is  true^  he  has  said]»  IgnorofitiajnrU  qiu)d 
qnisqne  iemtur  scire,  neminem  excusat.. .  And  this  be  has 
stated,  as  a  maxim  of  the  Roman,  as  well  as  of  the  En- 
glish law.  But,  according  to  him,  r  the  pos^Hlity  of 
knowledge  is  essential  to  tlie  obligation  i>f  knowing  the 
law.  To  enforce  any  positive  rule  as  a  law,  before  the 
^  individual  could  be  presumed  to  know  it,  would  be  alike 
inconsisent  with  public  justice  and  civil  right; 

Indeed,  tliis  qualification  relative  to  the  opportunity 
and  consequent  presumption  of  knowledge,  is  so  essen- 
tial that  the  statement  might  otherwise  be  questioned  as 
deficient  in  accuracy.  .For  the  maxim,  in  terms  as  sta- 
ted, by  Black^tone,  is  not  found  in. the  trxi  of  the  Pan^ 
dssts  indicated  by  his  note  of  refei^(^nce*  ^4  BUidssfora 
Cam.  p^t  27,  J  nor  does  that  text  warrant  the  position 
stated  by  Blarkstone  as  a  maxim,  unless  it  be  consicler- 
ed  as  applicable  to  the  c^ise  of  a  law,  which  might  be 
known  by  every  one,'  and  which,  therefore,*  every  one 
isholdf  n  t«i  kmiW9  andthis  mny  beMeetiied  the  fair  ioi- 
port  of. the  Latin:  termg»  in  whith  the  position  is  stated* 
K  so  considered,  and  not  otherwise,  it  agrees  with  the 
general  doctrine  of  the  Roman  law,  and  is  a  principle 
of  universal  jttriS|^rudei|ce. 


FEBRUARY  TERM  tiiS,  ii» 

\  ^ 

III  reltt^Dii  to  positive  law>  that  pt  inc^lo  l«i(rii€9  the  kwawu» 
iipcesaity  ef  its  iieingmade  known,  before  it  can  impose  h  othsm 
any  oUigation.     Positive  law  is  a  nani&atatioB  of  the        v. 
legislatife  wHl;  and  although  there  may  be  a  legislative  v.statbs. 
willy  it  does  not  become  a  law,  where  it  is  not  mani- '     .    


Tbere  was  no  argument  on  the  part  of  the  United 
States. . 

■  ■  } 

SrexT^  /L  delivered  the  opinion  of  the  Court  as 
[qKdws: 

« 

The  United  States  broi^ght  an  action  of  fiel^t  against 
tk  Defendants  on  a  bond  given  for  the  payment  i»f  du* 
ties  on  goods  imported  in  the  brig  Dover  intc  the 
port  qC  Providence. 

Upon  the  pleadings  in  the  Court  below,  judgment  was 
given  in  favor  of  the  United  States,  and  the  Defendants 
iiavc  brought  the  present  writ  of  error  to  reverse  tiiat 
judgment 

The  material  facts  are,  that  the  brig  arrived  within  the 
Imitts  of  Uke  United  States  on  the  30th  day  of  June,  1812; 
and  within  the  collection  distinct  of  Providence,  on  the 
firet  day  of  July,  1812.  On  the  second  day  of  July,  an 
entry  was  duly  ma^e  at  the  custom  house  and  the  pie- 
sent  bond  was  then  executed. 

The  principal  question  which  has  been  argued  is, 
whether  on  these  fs^cts  the  goods  are  liable  to  the  pay^ 
nent  of  tJie  double. dlitiesimposed  by  th^  act  of  tkejirst 
%^«rWy«  IS.l^j  cL  11^.  That  act  provides  «<that  an 
*^  additional  duty  of  i(K)  per  cent,  itpf  n  the  permanent  du- 
^^  ties  now  imposed  by  law,  &c.  shall  be  levied  and  collected 
^  Qp^  all  good9»  wares  and  merchandizes  which  shall, 
**Jrom  and  aft^  Uk€  pissing  of  this  act,  he  imported  info 
**  the  United  States  fi*om  any  foreign  port  or  place/' 
It  is  contended  that  this  statute  did  not  take  effect  until 
the  second  day.  of  July;  nor  indeed  until  it  Mas  foimally 
promulgated  and  pvi^i^ted.  We  cannot  yield  assent 
to  this  coniitruction.  «Tbe  statute  was  to  take  effect 
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XKsoui  from  itB  passaj^e ;  and  it  is  a  genend  rtile  i^  w|iere 
k,  OTUEBs  the  computation  is  to  be  made^om  an  act  done,  ttke  day 
T.       on  wliich  the  act  is  done  is  to  be  included. 

V.8TATS9* 

It  is  further  contended  that  the  importation  Was  com- 
plete by  the  arrival  of  the  vessel  within  the  jurisdictional 
limits  of  the  United  States,  on  the  thirtieth  day  of  June. 
We  have  no  difficulty  in  overruling  this  argumei^  To 
constitute  an  importation  so  as  to  attach  the  nght  to  du- 
ties, it  is  necessary  not  only  that  there  should  be-an  ar- 
rival within  the  limits  of  the  United  States,  and  of  a 
GoUectiop  district  but  also  within  the  limits  ofsonteport 
of  entry.  This  was  expressly  decided  in  the  case  of  the 
tPnited  8tate$  v.  Vbwell,  S  Craneh,  368. 

■ 

Without  therefore  adverting  to  the  con^deratipn  of 
tKe  regularity  or  sufficiency  of  the  pleadings  we  are  all 
of  opinion  that  on  the  merits  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed  with  six  per  cent,  damages  and  co$ts. 


'  1815, 
F^b.         did. 


THE  ST.  LAWRENCE,  Webb,  master. 

f  McGregor  and  Penniman  CUiimanlts*J 


«;9(5f  ll^....T011D,  J. 


Ij.  ^  APPEAI^  from  the  sentence  of  the  Circuit  Court 

breiiu!!^outoffor  the  distHct  of  New  Hampshire,  condemning  the  ship 
awarwithihis  St.  Lawrcncc  and  cargo.  All  the  claims  in  this  casc^ 
SlwiM  baTC^a  ^^'^c^pt  those  of  McGregor  and  Penniman  for  certain 
*  right  to  with,  parts  Df  the  cargo,  were  settled  at  the  last  term,  and 
^roperty^m  ^^^^  regard  to  these  further  proof  was  ordered. 

the   eiemy's 

mu?^  don       ^^  f«H;her  proof  having  heen  produced,  ttie  case  was 
vitbin  a  rei^  Submitted  to  the  Court  without  argument* 

Mnable    £me. 

month^  aftqr        '  Fd>mary  2Bth.    Msent^.*ToiiBf  J» 

*      thedeclaratioQ 

rf  war  k  too     stotit,  X  deUvered  the  opimon  of  the  9ourt  as  fd- 
lowa:  . 
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The  fmlj  claiBis  in  this  case  noyi^  remainitig  for  the  thb 

coQBideHition  of  the  (Dourt,  are  those  of  Mr.  Penniman  sx.  law- 

sind  M^Grp^or.    Further  proof  waJsi  diriectedf  at  the  last  bekce, 

term,  Uf  be  made  in  respect  to  those  claims ;  and  no  ad-  vtbhb, 

ditional  evidence  having  heen  produced^  beyond  that  mas^eb. 
ivhicb  vas  tben  disclosed  to  tlie  Cotirt^  the  causes  have 
been  siibrnJiled  fur  a  final  decision* 

In  respect  to  the  claim  of  Mr.  Penniman,  the  evi- 
dence 18  very  strong  that  the  goods  were  purchased 
some  time  before  the  war,  hy  his  agent  in  Great  Bri- 
tain, on  bis  sole  account.  They  were  not,  howevel*i 
shipped  for  the  United  States  until  the  latter  part  of 
May,  1813. 

It  is  not  the  intention  of  the  Court  to  express  any 
opinion  as  to  the  right  of  an  American  citizen,  on  th6 
brealdBg  out  of  hostilities,  to  withdraw  his  property 
purchased  hefore  the  war,  from  an  enemy  country.  Ad- 
mitting such  right  to  exist,  it  is  necessary  that  it  should 
be  exercised  with  due  dOigence,  and  within  a  reasona- 
ble time  after  the  knowledge  of  hostilities.  To  admit  a 
citizen  to  withdraw  property  from  an  enemy  country^ 
a  long  time  after  the  war,  under  the  pretence  of  its 
having  been  purchased  hefore  the  war,  would  lead  to 
the  most  injurious  consequences,  and  hold  out  strong 
temptations  to  every  species  of  fraudulent  atid  illegal 
traffic  with  the  enemy.  To  such  an  unlimited  extent 
we  are  an  satisfied  that- the  right  cannot  exist.  The 
present  shipment  was  not  made  until  more  than  eleven 
months  bad  elapsed  after  war  was  declared;  and  we 
are  all  of  opinion  that  it  was  th^n  too  late  for  the  party 
to  make  the  shipment,  so  as  to  exempt  him  from  the 
penalty  attached  to  an  illegal  traffic  with  the  enemy* 
The  consequence  is,  that  the  property  of  Mr*  Penniman 
must  be  condemned. 

And  tliis  decision  is  fatal,  also,  to  the  claim  of  Mr. 
McGregor.  Independent,  indeed^  of  this  principle, 
there  are  many  circumstances  in  the  case  unfavorable 
to  tbe  latter  gentleman.  In  the  first  place,  it  is  not 
pretended  that  the  goods  included  in  his  claim  were 
purchased  before  the  war.  In  the  next  place,  he  was 
tlic  projector  of  the  present  voyage,  and  became,  as  to 
one  moiety,  tbe  charterer  or  purchaser  of  the  ship. 
VOL.  IX.  1« 
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THE      Nearly  all  the  cargo  consisted  of  goods  belonging  (as 

«T.  iiAW-  it  must  now  be  deemed)  exclusively  to  Britisb   mer- 

B£KC£»    chants.    He  was,  therefore,  engaged  in  an  illegal  traf- 

WEBB,     &C  of  the  most  noxious  nature ;  a  traffic  not  oidy  pro- 

MAsrtEE*  hibited  by  the  law  of  war,  but  by  the  muni'  ipal  regula- 

.._ tions  of  his   adapted  country.    His  whole  property, 

thf-refore,  embarked  in  such  an  enterprize,  must  alike 
be  infected  with  the  taint  of  forfeiture. 

The  judgment  of  the  Circuit  Court  must,  therefore^ 
as  to  these  claims,  be  affirmed  with  costs. 


igl5.  BRUMMpND'S  Ajdmikistratobst 

MAGRUDER  &  Co^a.  Tbustmis. 

A 


» 


MseuL^..htymasTONt  J.  Story,  J.  and  Todd,  J. 

THIS  was  an  appeal  from  the  decree  of  the  Circuit 
1i  the  €xeca-  (jofiit  for  the  Virginia  district^  in  a  fiuit  iii  chancery 
SS^nt^'eiwl  brought  by  the  trustees  f(»r  the  creditors  of  fT.  B.  M- 
bkoftheCora-^TTitie^  ^  Co.  against  Drummond^s  administrators,  to 
S^°JSmfttt^  compel  the  latter  to  account  for  funds  put  into  the  hands 
hj  the  Ckfen-  of  their  intestate  by  W.  M.  Magruder  &  Co. 

dant  in  his  an-' 

iponthetS^  The  Oefrndants,  in  tl^ir  answer,  say  they  know  no 
piainant  to  such  fi'^m  or  co-|»ai'tuership  as  Wm»  B,,Magriider  ^  Co* 
p^  thtJeof  they  cannot  admit  it,  and  hope  the  Complainants  will 
Si  the  Court  be  put  to  the  proof  of  it.  They  have  no  knowledge  of 
C<!^ Vlu^not  ^''^  rfccd  of  trust  mentioned  in  the  bill,  and  hope  the 
presume  that  Complainants  will  be  required  to  make  ample  proof 
a^otJ^er  thereof.  That  W.  B.  "Magruder  was  largely  in  debt  ta 
Lideth^jtp.  their  intestate,  and  they  believe  the  funds  put  into  lus 
peiun  in  the  hands  by  Magruder  were  intended  to  be  applied  to  that 

transcript  <*    j  t^i. 
tte  record.       UeDI. 

A  copy  of  a 

e^  rf  th?  "^^^  ^"^  P*^^^  ^f  **^  ^^^^'  ®^  ^^^  appearing  in  the 
Court  trithout  ti'anscript  of  the  record,  was  a  copy  certified  by  on« 
tibie  certifi<^e  Qjbson,  who  calls  himself  clerk  of  Baltimore  county, 
tog  jwilTaiat  without  any  certificate  from  the  presiding  judge  that 
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its  sttesUtioD  was  in  Am  form.  ^  It  purported  to  be  an  dbvm # 
^aa»gnnient  pf  persuoal  estate  only,  and  was  not  requir-  monh's 
ed  by  the  l^ws  of  Maryland  to  be  recorded.  AHMn's. 

P.  B.  Kbt^  for  Jippellants,  contended^  m agbu- 

DEB  &  en's 

i.  Tbat  the  Complainants  have  not  shown, any  title  tbustbbb 

to  call  the  Defendants  to  account*  -— r^  .  — — 

fhe  attestatiop 

a.  That  on  revwsal  this  Court  most  dismiss  the  bilL  ^  *due  "fa^^ 

«atinot  be  re^ 

They  claim  as  favored  creditors  at  the  expense  ^S^^^i^aSa 
BrumiDoad,  who  is  an  equally  meritorious  creditor  of  in  equity. 
Ifagmder.    They  have  no  equity  to  be  let  in  to  new  '*  **»"  ^^^ 
pronto  make  a  new  cme.  .  !^"^p^  a 

jteohnical    ob* 

Kthc  Court  below  had  dismissed  tiie  bUl,  relief  could  ^^^^X 
not  have  been  given  on  a  hill  of  review,  unless  new  evi-  tiy  not  made 
Aeuce,  not  known  at  the  time  of  the  first  trial,  should  ^,^t  .*^ 
have  been  produced.  This  Court  cannot  send  the  cause  notdinninthe 
itck  for  a  new  trial;  or  if  they  can,  they  will  not  in  fa-  ^■^'^^^^^jfy* 
vor  of  these  exclusively  favored  crejditors.  the  ^uk  to 

the  Court  be- 

B.  I.  Tati^k,  emtra.  jS^S^ 

The  canse  is  now  placed  on  very  different  ground 
from  that  on  which  it  appeared  in  the  Court  below. 
There  the  question  was,  whether  the  Defendants  could 
set  off  a  debt  due  to  thdr  kitestate  from  W.  B.  Magrur 
der\  agsanst  this  claim  in  the  right  of  ¥F.  B.  Magruder 

The  only  question  now  is  whether  the  Court  below 
«Ted  in  giving  a  decree  in  favor  of  the  Complainants 
without  evidence  of  the  execution  of  the  original  deed 
<^t  assignment.  The  Court  below  could  not  have  ^e^ 
creed  in  favor  of  the  Complainants,  unless  thoy  ha4 
been  satisfied  of  the  execution  of  tlie  deed,  or  the  proof 
of  its  execution  had  been  waved  by  the  other  party. 
This  Court,  therefore,  will  pk*esttme  tieit  the  execution 
<A  the  deed  was  do  proved*  or  tlie  proof  wayed.  Exhi- 
bits may  he  proved  viva  voce  at  the  trial.  It  was  nckt 
necessary  to  reduce  the  testimony  to  writing.  Harrison 
CA.  Prae.  403.  Laws  ofU.  8.  vol.  1,  p.  68.  vol^  ft,  p.  100, 
If  iacQmpetent  evidence  wa0  adndl^  in  the  <^ourt  be^ 
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0BVM-  low  withaut  objfxtiofiy  it  is  no  caase  for  reversal  .of  tfo 

moth's  decree*  i 

admb's* 

r.  Pt  B.  Key,  in  reply. 

BBB&co's  The  execution  of  the  deed  was  put  in  issue  by  the 
VBV8TEBS  answer,  and  it  ou^^ht  to  appear  upon  the  record  that  it 
was  proved.  If  the  Complainants  have  failed  to  pat 
the  proof  upon  the  record  it  is  t)ieir  own  fault 

The  answer  puts  in  issue  the  right  of  the  Compiai- 
itauts  to  sue.  A  copy  from  the  record,  even  if  properly 
authenticated,  would  not  have  been  sufficient^  because 
It  h  not  suph  a  deed  as  the  latr  requires  to  be  recorded^ 

February  2Bth    •^6«cnf....ToiiD,  j; 

WASfiiR^GTON,  J.  delivered  tl^e  opinion  of  the  Court 

as  follows : 

The  Appellees  filed  their  bill  on  the  equity  side  of  the 
Circuit  Court  of  Virgirira  for  the  purpose  of  recovering 
a  sum  of  money  due  from  William  Drummond  to  Wii-r 
iiam  B.  (Vlagruder  &  Co,  To  entitle  themselves  to  sus- 
tain this  suit,  they  allege  in  their  bill  that  they  are 
kjreditors  and  trustees  of  William  B,  Magruder  &  Co^ 
by  virtue  of  a  deed  of  assignment  annexed  to  the  bill  afei 
part  thei^epf.  This  exhibit  purports  to  be  an  assign^ 
.ment  to  the  Complainants  of  all  the  partnership  effects^ 
debts  and  credits  of  William  B.  Magruder  &  Co*  in 
trust  for  the  payment  of  certain  favored  creditors  of 
that  company,  amongst  whom  ai^  the  Complainants. 

The  Appellants  filed  their  answer  denying  any  knowv 
ledge  of  such  jsl  co-partnership  as  William  B.  Magruder 
&  Co.  and  call  upon  the  Complainants  to  prove  the 
same.  They  also  deny  any  knowledge  of  the  deed  of 
trust  mentioned  in  and  annexed  to  the  bill,  and  call 
upon  the  Complainants  to  make  full  proof  of  it.  To 
this  answer  there  was  a  general  replication ;  and  the 
cause  being  heard  upon  these  proceedings,  the  exhibits 
find  examination  of  witnesses  and  the  report  of  the 
master  commissioner,  a  decree  was  rendered  for  the 
Ce^Tiplainants  for  the  sum  reported  to  be  due  from  the 
pefendant  to  Williaim  B.  Magruder  &  Co.  from  which 
decree  the  Defeiidaiits  appealed  to  this  Court. 
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lt» 


■ 


DBUM- 
MOND'9 

admb'b. 

IfAORr- 


The  exhSiit  mentiutied  in  and  annexed  to  the  bill^  al- 
le^vd  to  be  an  infienture  of  assignment  from  William  B. 
Magruder  &  C<i.  to  tlie  Complainants)  appears  to  be  a 
copy  of  a  sealed  instrument  certified  to  be  a  true  copy 
from  the  records  of  Baltimore  county  Courts  under  the 
band  of  William  Gibson,  who  styles  himself  clerk  of  dsb&oo's 
t^at  Court  The  record  contains  no  other  evidence  ofTBvsTESi 
the  authenticity  of  this  instrument ;  and  the  question 
is,  whether  the  Circuit  Court  erred  in  decreeing  upon 
this  evideuce  in  favor  of  the  Appellees. 

The  right  of  the  Appellees  to  bring  this  suit  is,  by 
their  own  showing,  merely  derivative ;  and,  conseqoent- 
iy^  it  was  incumbent  on  them  to  prove  by  legal  evidence 
that  tbe  deed  of  assignment  from  William  B.  Magruder 
&  Co.  under  which  they  claimed  this  right  to  sue  a 
Aehtor  of  that  house,  was  duly  executed.    The  answer 
put  this  matter  directly  in  issue  by  denying  any  know- 
k<\^  of  the  deed  exhibited  with  the  bill,  and  requiring 
full  proof  to  be  made  of  it.   This  Court  is  not  at  liberty 
to  presume  that  any  other  proof  of  this  deed  was  given 
in  tfae  Court  below  than  what  appears  on  the  record. 
That'  proof  consists  in  the  certificate  of  a  person  who 
styles  himself  clerk  of  Baltimore  county  Court,  that 
the  paper  to  which  his  certificate  is  annexed,  is  a  copy 
of  a  deed  taken  from  the  records  of  the  Court  of  that 
county ;  hot  there  is  no  such  certificate  as  tlie  act  of 
congress  requires  to  satisfy  the  Court  that  the  attesta-^ 
tion  aflixed  to  this  copy,  is  in  due  form.    It  follows  that 
tbe  instrument  so  ceiH:ified  cannot  be  noticed  as  a  copy 
of  a  deed  from  William  B.  Magruder  &  Co. ;  and  as  it 
is  the  foundation  of  the  Con^plainants'  right,  the  Court 
erred  in  decreeing  in  ftivor  of  the  Complainants  upon 
such  defective  evidence.    But  as  this  Court  cannot  fail 
to  perceive  that  the  objection  to  the  proof  of  this  instru- 
ment is  merely  technical,  and  was  probably  not  made 
at  all^  the  Circuit  Court,  it  would  seem  improper  to 
dismiss  the  bill  absolutely.    The  Court  is  unanimous  in 
reversing  the  decree ;  and  a  tnajority  are  of  opinion 
that  the  cause  ought  to  be  remitted  to  the  Circuit  Court 
of  Yiiginia  for  further  proceedings  to  be  had  therein. 


Decree  rcTcrsed  and  remanded  for  further  proceed- 
ings. 


i2d  SUPREME  COURT  U.  8. 

1815*  THE  MARY,  Staotorb,  >ia,8TI&b 

■m  e«Ktem-  APPEAL  from  the  sentence  of  the  Circmt  Court  for 
n.tionof»vra.ji,e  district  of  Rhode  Island,  condemrang  the  c«ig»ot  the 
^J^t  Mary,  as  priz«  to  the  privateer  Paul  Jones. 

ftnnt    of   a 

•iMin,  cannot  rpjjjg  ^.^use  was  argucd  at  last  term  by  Stoc^tos  and 
S2S  f^  her  PiNKNEY  for  the  Claimants,  and  J.  WoodwaM  for  the 
•«^;  ^"t  't  Captors,  r^^^  -^^  8,  p-  388,^  when  leave  was  givea 
Lf  for''X  bv  this  Court,  for  further  proof,  by  affidavits,  on  theful- 

Claimant    of  lo^iQcr  points. 

the  cargo  to .  *^  *  * 

«ontroTeit  Uie  •       .  .      .j»  -^t    t    -kt*       i-  ^ 

fsict  that  the      1.  As  to  the  Citizenship  <R  N.  J.  Vtssclien 

▼essel  was  en- 

S^^^'^^fTS^"     2.  As  to  the  names  of  the  other  heirs  of  general  Fish. 
.  u^^*to*  er,  who  are  interested  in  the  property ;  the  place  of  their 
S^**        residence,  and  their  national  character. 

One  Claimant 

^h^^e  3,  As  to  the  time  when  N.  J.  Visscher,  went  to  En- 
^tumacy  of  gland  J  the  object  he  had  in  view  in  going  thither  ,•  how 
i?e*hoider  oi^^^S  ^®  resided  there;  when  the  cargo  was  punAased; 
a  bottdmry    and  wbcn  he  returned  to  the  United  States* 

bond  eannot  * 

cSJirtiVrbe.  *•  As  to  the  instructions  which  the  Paul  Jones  had  on 
An  American  board  at  the  time  of  the  capture  of  the  Mary ;  and  parfi- 
fi^^EnTiandCularly  whether  the  president's  instruction  of 'the  28tK 
in  Aug.  1813,  of  August,  1812,  had  been  delivered  to  the  captain,  or 
^*^ri?Ti  had  come  to  his  knowledge,  at  the  time  of  the  capture; 
of  the  BrSSi  or  whethcT  the  Paul.  Jones  had  been  in  port,  after  the 
ordersmcoan.-28|;ij  of  Auffust,  4812,  and  before  tlio  capture. 

«il,  and  com-  o       '  ' 

pefled  by  dan- 
gers of  the      The  captors  also  had  leave  to  make  farther  proof  a« 

J^^fa^drwh^  to  the  same  points.  ^ 

she  was  neces* 

aariiy  det»|ned  rfi,^  further  proof  HOW  offered  consisted  of  the  affida- 
uil,  when  vits  of  the  Claimant,  N.  J.  Visscher,  Jacob  S.  Pruyn,  arid 
she  sailed  a-  David  Gclstou,  collcctor  of  the  customs  for  the  pert  of 
??J2tJd  s4te..  New  York.  The  affidavit  of  N.  J.  Visscher  stated,  in 
onderthe  pro^  substancc,  that  he,  and  sundry  other  persons,  (wliovse 
BritShifcerise,"*™^*'  and  places  of  residence  are  mentioned,  s^nd  wh* 
^iigca^itured-are  all  citizens  ai^d  residents  of  the  United  States,)  arp 
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tlie  sole  lieirs  at  law  and  personal  representatives  of  the      the 
late  general  Garret  Fisher,  who  died  in  London  intes-     mart^ 
tale.    That  he^  in  behalf  of  himself  and  as  agent  for  the  stafvobdj 
ether  heirsy  went  to  England,  (having  first  obtained  leave  mastub* 

from  the  war  department,  he  being  a  military  officer  in — — 

the  service  of  the  United  States,)  in  consequence  of  an  <»  ^e  ▼oyagje 
agreement  between  him  and  the  other  heirs,  dated  June  ci[„*^^™|^Ir 
i9thf  1811,  rwhich  original  agreement  is  annexed  to  the  was  protectea 
affidavit.)     He  arrived  in  England  on  the  22d  of  August,  jj^^^  P^^^ 
1811,  and  obtained  letters  of  administration  on  the  estate  dons  itf  the 
of  general  Fisher,  collected  the  effects,  converted  them'^J^o^^J"!' 
into  cash,  paid  tlie  debts,  and  was  prepai-ed  to  remit  the  coDtbaitf  or 
balance  lo  the  United  States  long  before  tlie  war  was  the  voyage 
kjiown  in  England;  and  was  waiting  for  a  favorable  J^/*"^**^  . 
opportunity  of  investing  the  same  in  property  that  could 
be  advantageoasly  sent  to  the  United  States,  the  balance 
of  exchange  being  then  greatly  against  him,  and  not  be- 
ing able  to  invest  the  whole  in  United  States'  stock.   Tha^ 
as  Qomi  as  the  revocation  of  the  English  orders  in  coun- 
cil took  place,  supposing  that  it  would  be  followed  by 
the  repeal  of  thenon-importation  law  of  the  United  States^ 
he  gave  orders  for  tlie  purchase  of  British  goods  to  near- 
ly Uie  whole  amount  of  the  balance  remaining  in  his 
handSy  which  purchase,  including  the  goods  now  in  ques- 
tion«  was  madb  by  Harman  Yisger,  his  agent,  before  the' 
war  ivas  kmwn  in  England^  who  caused  them  to  be  sent 
to  Bristol  to  be  shipped,  where  they  arrived  Jn  July  and 
August ;  whence  they  were  shipped  early  m  August  on 
board  the  Ammcan  brig  Mary.    That  the  goods  were 
the  sok  property  of  the  Claimant,  for  himself  and  tlie 
other  heirs  of  general  Fisher.    That  he  left  England  as 
soon  as  Us  business  was  settled,  and  arrived  in  the  Uni- 
ted States^  on  the  19th  of  October,  ISiS.    , 


The  affidavit  of  Mr.  Pruyn  confirms  that  of  Mr.  Viss- 
clier,  as  to  the  residence  and  citizenship  of  tlie  Claimant 
and  the  others  interested  in  ih?i  cargo. 

The  affidavit  of  Mr.  <}elston  states  the  fact  that  a 
copy  of  the  president's  instruction  of  the  28th  of  Au- 
gust, 1812,  was  given  to  the  commander  of  the  Paul 
JoneSf  before  she  sailed  ^n  the  cruize  in  which  she  cap- 
tured the  Mary. 

No  farther  proof  was  offi^red  on  the  part  of  the  Cap-^ 
tors. 
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THB         SrooToiTy  for  the  Gaimaml, 

9TAVF0S99     After  reading  the  fortlier  proof  offered  l>y  the  *  Clai- 
MASTBB.  manty  said  he  should  rest  the  case*  in  the  opening,  upon 
the  argument  formerly  made. 

J.  WooBWABOy^r  the  CaptorSf 

Was  directed  by  the  Court  to  show  wherein  tbia  case 
differs  ^rom  that  of  the  Thomas  Gibbons,  decide4  at  last 
ternif  upon  the  effect  of  the  president's  instructtofi  of  the 
28th  of  August,  1812. 


WooDWARik  The  tfiomas  Gibbons  was  an 
vessel  and  sailed  9o  early  as  to  be  presumed  to  bave 
sailed  in  consequence  of  the  repeal  of  the  oiNlers  in  cwm- 
cil.  But  we  contend  that  the  Mary»  sailing  from  ire- 
landf  under  a  British  license,  as  late  as  April,  iSiS, 
(which  license  was  obtained  for  the  vessel  and  cargo,  by 
a  British  subject  in  his  own  name.)  and  laden  with  Bri- 
tish goods,  must  be  taken  to  be  a  British  vessel,  imd  not 
as  sailing  in  consequence  of  the  repeal  of  the  Britisb  or- 
ders ia  council,  Within  the  meaning  of  tho'  instruction  of 
the  28th  of  August  But  the  fact  that  the  vessd  has  not 
been  claimed,  is  clear  proof  that  she  was  Qritish. 

The  voyage  from  Ireland  in  April,  1813,  as  far  as  res- 
peets  those  instructions,  is  a  voyage  de  novOf  whatever  it 
may  be  considered  to  be  upon  more  general  principles 
of  law. 

The  intent  of  these  insinuations  was  to  protect 
American  vessels  and  their  cargoes,  sailing  from  En** 
gland  under  the  impression  that  the  repeal  of  the  orders 
in  council  would  have  been  followed  by  a  repeal  of  oar 
non-importation  law,  and  a  cessation  of  hostilities ,-  but 
not  to  protect  vessels  sailing  with  a  full  knowledge  that 
those  consequences  had  not,  and  probably  would  not  fol- 
low the  ]::epcal  of  the  orders  in  council.  At  the  time  the 
Mary  sailed  all  such  expectations  had  ceased.  The  in- 
structions  are  derogatoiy  to  the  rights  of  war,  and  the 
party  wishing  to  protect  himself  thereby  must  bring  him- 
self strictly  within  their  meaning  and  intent.  The  ves- 
sel and  cargo  were  safe  at  Wat(;rford,  and  the  political 
relation  between  the  two  countries  was  ik/m  well  iinr 
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derstood,  tkere  was  no  necessity  of  her  sailing  from      fTHE 
thence ;  she  tnew  that  the  war  Was  raging  with  increas-     maut^ 
e4  violMce.  Stafford^ 

/  MA8TES. 

The  new  license  although  itrefers  to  the  old  one  bears 
a  very  diferent  character.  The  old  one  was  innocent 
hecaose  it  was  not  then  the  license  of  a  belligerent,  and 
did  not  give  a  belligerent,  character  to  what  it  protected  ; 
but  the  new  had  all  the  characters  of  a  belligerent  li- 
cense, notwithstanding  its  connexion  with  the  old.  When 
she  sailed,  she  knew,  or  might  have  known,  and  taken 
warning  by  the  act  of  congress  of  the  ^  of  January, 
±8i$9  wb^h  extends  the  protection  of  the  instructions 
only  to  vessels  sailing  before  the  15th  of  September, 
1812.  The  instructions  merge  in,  or  are  controled  by 
the  provisions  of  that  act*  A  vessel  could  not  be  pro- 
tected by  the  instructions  unless  she  sailed  not  only  in 
consequence  of  the  repeal  of  the  orders  in  council,  but 
be&)re  the  i5th  of  September,  1812. 

The  necessity  for  a  new  license  shews  that  it  was  4 
new  rojRge^  She  was  obliged  to  take  new  papers  and 
a  new  dearance.  But  if  a  voyage  be  legal  in  its  com- 
mencement, and  before  it  be  jRuisheil,  become  illegal,  and 
the  party  has  an  opportunity  to  put  an  end  to  it,  he  is 
bound  to  do  so.  Thfe  prosecution  of  the  voyage,  after  a 
knowledge  of  its  illegality,  and  after  an  opportunity 
given  to  abandon  it,  most  be  considered  as  placing  the 
party  til  deficfo. 

Iftbk  property  was  purcihased  .after  knowledge  of  the 
war  had  reached  England,  it  is  liable  to  condemnation. 
Themvmces  are  dated  the  Idth  of  August,  and  the  war 
was  known  in  Liverpool  on  the  iSth  of  July.  By  the 
order  for  further  proof  the  Claimant  is  called  upon  to 
prove  theUme  rohen  the  cargo  was  purchased.  No  such 
proof »  ofiered*  The  affidavit  of  Mr.  Visscher,  if  it 
could  be  eo«sidt»«d  wa  proofs  does  not  state  the  time,  but 
merely  statej  in  geiieral  terms  that  the  purchase  was  made 
before  the  war  was  known  in  England.  This  is  not  such 
proof  as  the  order  requires.  The  proof  of  the  fact  if  it 
exist,  is  in  England,  why  has  it  hot  been  obtained  ?  It 
is  the  most  material  fact  in  the  case.  The  voluntary 
affidarit  of  the  parjty  himself,  who  is  so  deeply  interest- 
ed in  the  caftssL  Ctnnpt  b^  evidence*  At  the  last  term 
VOL.  IX.  17 
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THB      t^e  Court  wanted  further  evidence  of  that  f«ct*    They 

MART»     hare  not  obtained  it,  nor  is  it  shown  that  it  was  out  of 

9TAFF(>BD^the  power  of  the  Claimant  to  produce  it.    It  was  in  his 

MASTER,  power.  '  Butit  was  not  in  our  power  to  produce  evidence 

->-—»-—  of  the  contrary.    It  is  not  probable  that  the  witnesses 

woulii  have  consented  to  a  voluntary  examination  on  our 

part  und  we  had  no  means  to  compel  them  to  testify.  Ws 

rely  upon  this  defect  of  evidence. 

EifMBTTf  onfhesamedde. 

The  condemnation  of  the  vessdt  is  final  and  conclasive^ 
there  being  no  appeal.  Part  of  the  cargo  iain  the  same 
condition  :  ±66  bundles  of  steel,  worth  about  1000  dollars, 
are  unclaimed  and  of  course  no  appeal  was  taken  and 
they  belong  to  the  Libellants.  N.  J«  Yisscher  filed  two 
claims^  and  therefore  had  time  to  rectify  the  mistake  if 
any  were  made. 

It  is  clear  therefore  that  there  were  articles  on  board 
which  did  not  belong  to  N.  J.  VisscbOT,  and  that  he  in- 
tended to  disclaim  certain  parts  of  the  cargo. 

This  case  is  not  within  the  reason  of  the  decisfon  in 
the  case  of  thp  Thomas  Oibbom.    The  intentioB  of  the^ 

'  instructions  was  to  exempt  the  prdpcrty  from  capture, 
not  to  give  it  an  entire  immunity.  This  could  be  done 
only  by  the  legislative  power.  The  object  of  the  instruc- 
tions was  to  suspend  the  prize  act  in  this  particular  un- 

.  til  the  !e6^is)al4ire  could  interfere.  In  the  case  of  the 
Tliomas  Gibbons,  this  Conrt^  in  delivering  its  opinion 
^las  connected  the  instructions  with  the  act  of  congress 
«f  2d  JanuatT-,  ISIS,  and  seems  to  hold  out  the  idea  that 
the  time  of  sailing  of  a  vessel  must  be  limited  to  the  15th 
of  September,  in  order  to  be  protected  by  ,the  instruc- 
tions. The  act  of  congress  bad  made  that  definite  which 
the  instructions  had  left  undefined.  If  die  instmctioos 
and  the  act  are  not  thus  to  be' connected  and'construed 
together,  there  is  no^me  limited,  and  a  Vessel  nay^t  any 
period  of  the  \^ar  be  protected  by  those  instructions. 

Does  this  vessel  come  within  those  instructions  I  Is 
she  a  vessel  owned  by  citizens  of  the  United  States  ?  She 
has  been  condemned  as  enemy's  property.  From  that 
sentence  there  has  been  no  appeal.    It  is  conclusivs. 
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Bat  alfliofigb  that  objection  seems  conclusive^  yet      the 
there  is  a  still  stronger  ground  of  condemnation.    She     MABTf 
did  not  flail  from  Waterford  until  nine  months  after  war  8Taffor]|» 
was  declared.     Here  was  ample  time  for  countermand-  masteb. 
ing  her  royage  after  knowing  that  the  repe&l  of  the  ol*«  • 

ders  in  council  would  not  produce  a  ctssation  of  hostili- 
ties.   Can  snob  a  case  be  protected  by  the  inetructious* 

The  further  proof  furnishes  irresistahle  evid^^nce  of 
tr«Aing  with  tftie  enemy.  The  order  for  further  proof 
calls  for  evidence  of  the  national  character  of  Yisscher^ 
•od  those  interested  with  him  iti  the  claim*  and  of  the 
time  when  the  goods  were  purfJiased,  a^  well  as  with  re- 
gard to  the  question  whether  the  instructions  were  on 
hoard  tiie  privateer.  It  is  clear  therefore  that  the  Court 
were  not  (Aen  satiilfiedas  to  any  of  those- points. 

No  further  competent  evidence  has  been  produced  as 
to  the  time  of  purchase.  The  Court  will  not  receive  as 
proof  the  afidavit  of  the  interested  party  himself,  when 
it  is  dear  that  better  evidence  must  have  been  in  bis 
power.  Why  did  he  not  produce  the  affidavit  of  bis 
agent  who  made  the  purchases,  or  the  <billsof  parcelst 
whieh  he  must  have  in  his  possesaion,  by  which  to  settle 
witli  the  other  heirs.  These  bills  of  parcels  also  would 
have  shown  whether  other  parts  of  the  cargo  as  well  as 
the  160  hiuidles  of  steel,  did  not  belong  to  Harman 
Visger.T 

But  this  was  a  clear  case  of  trading.  Yisscher  was 
only  to  collect  and  remit  the  proceeds  of  the  estate.  In-  -^ 
stead  of  which  he  goes  to  trading  with  it  for  his  own 
henefit,  not  that  of  the  heirs.  By  undertaking  to  ship 
goods  he  took  the  risk  on  himself,  and  if  lost,  he  must 
suxoimt  to  the  other  heirs. 

It  is  immaterial,  however,  wbether  tiie  goods  were 
purohased  before  or  after  knowledge  of  the  war.  8  T. 
A  556,  the  case  of  St.  FhUip  cited  jin  FotU  ^  BeOy  from 
the  MS.  notes  of  sir  E.  iSimpson. 

LivnrosTON,  J,  Was  not  this  point  settled  in  the 
case  of  the  Rapid  ? 

£anf£TT»    I  think  it  iras  i  but  lest  it  should  not 
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THE      have  been^  I  refer  the  Court  to  the  case  of  the  J^tffrwj& 

MART9     Louisa  Margaretha^    ±  Bob.  ITOf  (Amtr.  JM.}  cited  in 

•TAFF0RD9  tiie  ^ase  of  tht  Hoop^-^t  Rob.  177,  Hhe  Eemgheid. — ^i 

MASTER.  Rob.  178,  The  Fortuna. — ^1  Bob.  181,  sir  fFUliam  Scott's 

judgment  in  the  ifoop,  where  he  does  not  aQow  aa  excuse 

either  of  convenience  or  necessity.    A  license  from  the 

government  of  the  United  States  ought  to;  have  been  ob- 

teined  for  the  Mary,  or  the  voyage  abandoned,    i  Rob* 

:|80,  TheWilHam 

A  distinrtion  is  attempted  to  be  taken  between  this 
case  and  that  of  the  Bapid.    It  is  said  thki  vessel  was 

in  motion. 

If  a  vessel  has  been  in  motion  so  far  that  there  is  no 
opportunity  of  coimtermandini^  the  voyatge,  this  distinc- 
tion might  be  relied  upon.  Bat  here  there  was  time  for 
countermanding.  Upon  this  puint  see  agam  the  case  of 
ihe  Fortwnd.  When  was  the  Mary  in  motion?  War 
Was  published  in  London  on  the  26th  of  July.  This 
vessel  4id  not  begin  to  load  till  August,  and  did  mot  sail 
from  Bristol  till  three  weeks  after  knowledge  of  the  war. 
jN.  J.  Visscher  llimself  was  present  and  might  have  coun- 
termanded the  voyage,  which  is  a  circumstance  of  great 
importance.  5  Rob.  142,  f^S*  JSd. J  Jnffrmo  Catha- 
rindm 

Stort,  J.  The  case  of  the  Rapid  differs  from  this. 
3he  went  from  this  country  to  that  of  the  enemy  after 
jcnowledge  of  the  w^ar. 

Emmrtt.  As  to  the  Rapid,  the .  condemnation  was 
5»wing  to  the  presence  of  Harrison^  who  might  have 
countermanded  the  voyage,  hut  did  not.  Whether  the 
party  be  in  the  countiy  at  the  time  of  the  breakiog  out 
of  the  war,  or  goes  there  afterward  is  immaterial;  in 
each  case  he  is  equally  bound  to  dountermaiid  tlie  voy- 
age. The  present  case  therefore  is  precisely  that  of  the 
Mapid. 

But  N.  J.  Visscher  was  in  England  long  after  the  Ma- 
rf  put  into  ^aterford.  He  did  not  leave  England  till 
the  rth  of  September ;  the  Mary  arrived  at  Waterford 
in  August.  He  knew  that  the  vessel  must  remain  there 
iitt  the  springy  and  that  she  eoidd  w>t  arrive  in  the  Uni- 
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ixA  States  until  nearly  a  year  after  the  declaration  of      the 
war.    Why  did  he  not  apply  to  th^  United  States  for  a     mabt, 
license?  sTAFrour^ 

MASTEB. 

The  sailing  from  ^aterford  was  a  new  voyage.    We  -U-^.— — . 

are  to  consider  the  transaction,  not  in  a  commercial 

poiiit  of  new,  but  as  it  is  affected  by  public  policy  and 

national  law.  To  every  belligei*ent  purpose  it  was  a  vqy- 

agf5  de  wwo.    It  H^  not  protected  by  the  act  of  congreiw 

oi^  Jan«i»7, 181S.    That  act  requires  that  the  vessel 

should  have  sailed  before  the  15th  of  September,  1813, 

and  shoald  have  sailed  in  consequence  of  the  repeal  of 

the  orders  in  council.    The  act  has  no  prospective  view* 

ViMcJier  knew  that  it  did  not  protect  tiiis  vessel.    He 

tnidod  at  his  peril,    i  Soh.  181,  The  J3oop. 

Bat  if,  contrary  to  expectations,  this  propeirty  should 
be  restored  we  trust  it  will  be  with  costs.  There  was 
no  proof  of  property  on  board.  She  was  found  sailing 
wUh  a  British  license  dated  long  after  the  war  was 
known.  She  had  sailed  long  after  the  15th  of  Sejitember, 
and  did  not  appear  by  any  documents  on  board  to  be 
witbin  the  president's  instructions  of  the  28th  of  Au- 
gust, 1812,  It  is  not  usual  to  give  costs  after  an  order 
for  farther  proof.  If  the  papers  withheld,  had  been  pro- 
duced it  la  probable ji  great  deal  more  of  the  property 
would  be  found  to  belong  to  Harman  Visger. 

PniKNET,  iti  rephf^ 

It  k  said  that  Mr.  Yisscher  has  been  trading  for  his 
own  benefit,  upon  the  funds  he  received.  There  is  no 
foundation  for  such  an  assertion.  The  letters'  of  Har- 
man  Visger,  and  all  the  ^documents  show  that  the  goods 
were  purchased  and  shipped  for  the  joint  benefit  of  al) 
the  heirs.  He  did  the  best  for  the  interest  of  all  con- 
cerned, according  to  his  judgment,  and  agreeably  to  the 
Agreement  of  the  parties,  whidi  contemplates  and  pro- 
rides  for  the  case  of  his  being  obliged  to  remit  goods, 
^  binds  him  to  cause  them  to  be  insured. 

Two  questions  arise  in  this  case, 

i.  Was  the  Mary  the  property  of  an  American  citi- 
zen? 


15* 


SVJPREltfE  COURT  U.  fi. 


THS         2.  If  M,  was  she,  when  capturedf  sailmg  in  canse^ 
MkuXf    quence  of  the  repeal  of  the  British  oiders  in  council  I 

STArrOBDf 

MLASTES.      1*  Was  the  Mary  the  property  of  an  Americau  citl- 

■  >  ■    '  >  ■  2en  ? 

AH  the  documentary  evidcaice  shews  that  she  was  ? 

But  it  is  contended  that  she  was  the  property  of  one 

Smith  a  Scotsman*  and  this  assertion  depends  upon  the 

«    evidence  of  the  cookf  who  says  he  bdieved  it  because 

Smith  ordered  the  men  about*    But  it  appears  that  this 

cook  was  shipped  just  as  the  vessel  sailed*    ^ 

» 
It  is  said  also  that  the  ship,  not  having  been  claiaiedy 
was  condemned*  and  no  appeal  has  been  prayed,  whick 
shows  conclusively  that  she  was  British  property. 

The  reason  why  she  was  not  claimed  appears  io  the 
evidence.  She  was  hypotheci^ied  for  more  than  she  was 
worth.  If  lost  by  capture  the  owner  is  not  persfoaally 
liable*  but  if  he  should  claim*  and  the  vessel  should  be 
restored*  he  wonld  be  liable  for  the  amount  of  the  bottom- 
ry b(ind.  Visscher*  who  held  the  bond*  could  not  claim 
in  his  own  name*  for  it  has  been  decided  that  such  a  lien 
on  the  ship  wilt  not  support  a  claim*  and  he  could  not 
use  the  name  of  the  owner  without  his  consent*  which  he 
would  certainly  not  give  to  impose  a  liability  on  hini' 
self.  It  was  his  interest  to  make  it  a  total  loss.  A  sen« 
tence  of  condemnation  founded  upon  the  want  of  claim 
accounted  fur  in  such  a  manner*  cannot  surely  be  con- 
clusive evidence  that  the  ship  was  not  bona  fide  owned 
liy  an  American  citizen. 

2.  Was  she  sailing  in  consequence  of  the  repeal  of  the 
orders  in  couneil^?  ^ 

This  voyage  unquestionably  bad  its  inception  in  con- 
sequence of  that  repeal.  We  think  this  case  falls  pre- 
cisely within  the  principles  decided  in  that  of  the  D^^muv 
Gibbons.  But  it  is  said  that  the  deviation  to  Waterford 
makes  it  a  new  voyage. «  That  this  was  a  continuation 
of  the  voyage  at  tfU  common  law 9  is  admitted;  but  not 
t»  a  Court  ^prize.  Why  shoukl  there*  in  thit  respect* 
be  a  diSerence  between  the  law  merchant  aud  the  law  (^ 


/ 
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aattoAs  2  HFe  contend  that  the  law  of  nations,  being  more      thb 
enlarged,  is  less  rigid  than  the  law  merchant  mary» 

Eutiu  to  prize  law,  the  English  Courts  of  prize  al-  mastrb. 
ways  connect  voyages  of  this  kind.  CofUinuity  is  the 
faTorite  doctrine  of  a  pri^e  Court.  The  British 
CcHffts  at  prize,  on  the  subject  of  contraband  of  waTf 
seem  to  have  been  enamored  of  this  doctrine  of  continui- 
ty ;  tiiey  condemn  vessels  returning  with  the  proceeds 
^contraband;  thereby  m&king  the  homeward  voyage 
the  outward  voyage,  and  the  proceeds  of  contraband  t& 
eoDtraiand  itself.  * 

fio^i^is  said  that  this  vessel  was  bound  on  an  illegal 
?oy>^  and  therefore  eannot'^plead  distress.  She  acted 
on  the  belief  that  the  repeal  of  the  orders  in  council 
woold  produce  peace,  as  all  others  did,  and  if  she  was 
in  error,  communis  error/ocifju^. 

The  president's  instructions  and  the  act  of  congress 
{0  on  the  ground  that  this  error  was  excusable. 

Iliffi  vpsselis  within  the  benefit  of  the  maxim  actus  Dei 
wmitdfaeU  injuriam.  She  woold  certainly  have  been  pro* 
tectedby  that  maxim,  if  she  had  been  all  that  time  driven 
about  tiie  Atlantic  by-storms  and  contrary  winds ;  and 
her  case  is  still  the  same ;  she  was  stril  in  iHnere4  It  is 
said  that  the  instructions  were  a  substitute  for  a  legis- 
latiFe  act,  and  that  the  act  of  congress  has  superceded 
the  instroctions.  This  we  do  not  Udmit.  They  may 
both  stand  together — ^tbeir  objects  are  different. 

Bot  we  are  referred  to  the  policy  of  the  instructions 
and  it  18  said  that  this  vessel  was  not  within  that  policy* 
The  adventure  was  undertaken  in  the  belief  that  the  war 
would  cease ;  the  going  to  Waterford  and  the  detention 
there  were  necessary  to  the  prosecution  of  the  voyage* 

f 
But  it  is  Bsai  there  was  locus  ptmitntite.    That  Yiss- 

cber  knew  how  long  the  vessel  would  be  detained  there, 

and  therefore  ought  to  have  abandoned  the  voyage. 

There  19  no  evidence  of  that  fact  if  it  were  material. 

But  if  he  did  know  it,  he  knew  also  that  the  voyage  was 

innocent  in  its  inception,  and  that  its  continuity  could 

^^  be  broken  by  tMp  necessary  deviation. 
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* 

THE  As  to  his  obtaining  a  second  British  license^  it  wa# 

MARYf  necessary ;  lie  coald  not  leave  Waterford  without  it.  It 
iTAFFo'R09  was  not  <a  voluntary  act.  He  acted  under  a  vis  major^ 
MASTER*  The  second  license  was  Qnty  a  renewal  of  the  first  i  if 
he  had  authority  to  go  at  all,  he  might  lawfully  use  the 
means.  After  his  return  to  the  United  States,  he  did 
Dot  apply  for  an  American  license  because  he  was  daii^ 
expecting  tlie  arrival  ef  the  Mary ;  besides  he  knew  that 
she  was  protected  by  the  president's  instructions. 

The  opposite  argument  is  raised  upon  the  supposition 
that  she  must  not  only  commence  her  voyage  under  an 
impression  that  war  had  ceased*  but  mus^  continue  un— 
der  the  same  impression  during  the  whole  voyage^ 
Must  she  return^  ii>  in  the  midst  of  the  Atlantic^  she  is 
undeceived  ? 

The  voyage  was  commenced  under  a  belief  that  war 
had  ceasedy  and  was  continued  under  the  impression 
that  she  would  be  protected  by  the  instructions  of  the 
president.  Although  there  was  war  between  the  United 
States  and  Great  Britain,  yot  there  was  peace  between 
the  United  Stat<'S  and  this  adventure.  This  case^  in 
principle^  is  exactly  that  of  the  Thonias  GUfboia. 

But  we  are  accused  of  not  having  produced  sufficient 
further  proof  of  the  proprietary  iiiterest  in  the  cargo  and 
the  time  of  purchase.  They  say  the  only  evidence  is  the 
affidavit  of  N.  J.  Visscher — UsUb  in  propria  couaO.  Siich 
testimony  is,  and  'klways  must  be  admitted  in  prize 
causes.  N.  J.  Visscher  is  a  man  of  fair  character.  But 
his  testimony  was  mat(or  of  supererogation*  Every 
document  and  paper  showed  before  that  the  property 
was  American. 

But  they  say  that  as  we  undertook  to  furnish  further 
proof  we  ought  to  have  done  so— -that  we  were  in  pos- 
sesiion  of  the  bills  of  parcels  and  ought  to  •have  pro- 
duced them.  The  fact  is  not  so^  nor  can  it,  in  the  nature 
of  commercial  transactions  be  so.  We  had  the  invoices^ 
but  not  the  bills  of  parcels^  they  were  the  Touchers  of 
Hai'iinan  Yisger,  who  made  thf"  purchases  |  they  remain' 
ed  in  England  and  it  could  tiot  be  expected  that  we 
should  send  there  for  them.  N.  J.  Visscher  has  produC' 
ed  his  test  affidavit^  which  is  all  that  could  be  expect0d# 
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Bift  tteieis  an  objection  to  the  omisaioii  to  claim  160      thj|^ 
bundles  of  steeL    By  a  comparison  of  the  ships  papers     maet> 
with  the^claim  it  will  be  found  that  he  meant  to  ^laim.  Stafford, 
and  did  claim,  the  whole  of  the  cargo^ ,   The  omission  of  master, 
this  item  was  by  mistake. 

The  rule  that  every  trading  with  an  enemy  subjects 
to  confiscation,  will  not,  I  trust,  be  flanctioned  by  thii 
Court 

AH  the  essential  parts  of  this  transaction  took  place 
in  peace,  or  in  imagined  peace*  The  rule  of  trading 
Witt  an  enemy  is  not  absolutely  inexoraU$.  See  the 
case  of  the  Madonna  id  Qrade^  and  the  principles  sta- 
ted by  ^r  W.  Scott 4n  the  ^aop*  The  danger  of  trea- 
sonable intercourse  is  the  ground  of  the  rule.  But  here 
was  ho  such  danger.  Anoth'  r  ground  of  condemnation 
oC  goods  is  said  to  be  their  adherence  to  the  enemy. 
Bat  here,  instead  of  adhering  to  the  epemy,  the  goods 
were  withdrawn  by  the  earliest  opportunity.  It  wad 
certainly  for  the  interest  of  the  Vnit^d  States,  that  the 
goods  should  be  withdrawn  frr»m  the  pow^r  of  the  ene- 
my. But  it  is  said  that  it  waa  contrary  to  his  alle- 
giance. Is  it  contrary  to  his  allegiance  to  do  that,  the 
forbearance  of  which  would  be  for  the  advantage  of  the 
enemy  ?  Why  should  we  give  a  new  face  of  terror  to  th€^ 
principles  of  war  ?    . 

The  case  of  the  itapid  Was  essentially  di  (ferent.  Theri 
was  opportunity  for  treasonable  intercourse,  ^he  sail- 
ed from  this  country  after  the  war.  was  declared.  Let 
not  the  rule  be  made  Mn  iroii  role.  It  has  been  carried 
far  enough.  There  is  hot  k  shadow  of  aiithot-ity  for 
condemnation  in  a  case  like  this,  wher^  a  mere  remit- 
tance of  funds  acquired  before  the  war  was  intended  td 
he  made  at  the  first  knowledge  of  the  wai^. 

An  the  cases  cited  agaiiist  its,  kve  to  b^  found  iii  thd 
case  of  the  Hoop,  except  one  referred  to  in  Potts  and  Bell. 
Not  one  of  them  includes  the  present  case.  1.  The  Rin- 
S^^  iacob^  was  a  clear  case  of  mercahtite  trading  in 
open  wai^. '  %,  The  Lady  Jani.  This  cdse  is  relied  up- 
en  because  the  cargo  'was  the  produce  of  goodis  sent  to 
Spain  before  the  war;  But  the  commercial  adventtJits 
^as  planned  and  concocted  during  the  t^af*    8*  Tha 
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i^B      mtrgardm  of  iSidekhottn^  wfe  'a  cl^  of  tl'adSe  lirHli  %he 
MA1IT,    enptny  whoH)'  origitikting  ^ttrhf^  war.  ft.  ^e  Mtoofte^A 
trtATVCMsUf  0^  Ostendf  was  another  cleat*  case  of  trading  durm^  'w&r. 
]k4s«EB.  d.  The  Jujfhmw  lauisa  Margaretha.    Aicr^ordihg  to  the 
^  ^  "     ■  ■■  ^tatemeitt  of  this  case  in  Bosatfquet  and  Pcfller -QBscotVs 
case)  part  of  the  goods  were  purchased  long  after  the 
War  had  broken  out,  atd  the  adretiture  was  {Aroj^cted 
ill  the  heat  of  th^  war.    Orie  p^t  of  the  cargo  Win  cob- 
sideretl  as  infected  by  the  other.    6.  The  8^  JMiis  or 
El  Messandro.    In  hat  case  the  goods  were  shipped  iu 
the  midist  of  the  wai  y  and  Were  bound  to  the  port  bf  an 
enemy.    7.  In  the  case  of  the  Compte  de  ff^ohtonccaff,  the 
goods  were  shipped  long  after  the  existence  and  kliow- 
tedge  of  the  war,  and  in  the  regular  prosecution  of  trade. 
B.  So  in  the  Expedite  von  Rotterddnif  the  exportation  of 
goods  Was  from  the  enemies  country  in  the  midst  of  the 
>^ar.    9.  Inthecaseof  the  J9effa6?ttiditoytheYOya^  was 
dir<*ci  to  an  enemy  country  with  provisions.    10.  In  the 
Eenigheid^ihe  voyage  was  to,  not  from,  the  enemy's 
country,  and  was  after  ^ the  knowledge  Of  the  war.    In 
that  rase  there  might  be  treasonable  inteircoiirsey  but 
here  there  could  be  none.    11.  The  FortunUf  was   the 
case  of  a  voyage  to  the  enemy^s  country,  which  might 
liave  been  countermanded  after  knowledge  of  tbe  war. 
12.  In  the  case  of  f Ae  FreedeUf  the  voyage  was  dl«o  to, 
an  Enemy's  port  after  notice  of  the  war.    IS.  In  tl\e 
William,  which  is  a  case  much  rolied  on  by  the  oppo- 
site counsel,  it  appears  in  8,  T.  R.  560  that  the  sugars  in 
question  Were  received  by  the  British  merchant's  agent 
from  the  enemy,  after  the  war  broke  oot,  and  were  re- 
ceived in  the  course  of  a  general  trade,  which  is  the  fea- 
ture that  distinguishes  this  case  of  the  JUary  from  aii 
that  have  been  cited. 

The  Claimants  in  those  cases  were  general  merchants 
in  the  regular  prosecution  of  thoir  trade ;  but  ours  is  a  " 
single  case  of  accidental  remittance  of  funds,  constitu- 
'     ting  no  part  of  a  general  'trAde.    To  this  long  list  of 
cases  sir  John  Nicholl  in  Potts  and  BeU,  8,  il  R  556, 
has  added  one  more — The  St.  Philip,  in  1747,  where  the  J 
lords  refused  evidence  that  the  goods  were  bought  before 
the  war,  being  of  opinion  that  the  effects  of  British  sub- 
jects, taken  trading  with  the  enemy,  are  good  prize. 
This  is  certainly  a  hard  case.     It  is  very  briefly  stated ;  ^ 
,    none  of  the  particular  circumstances  l^elug  mentioned.  . 


(t  4oe8  m^  f^p^ar  bo^  long  after  the  faking  off^  ^ f     th& 
ttie  Yi9X  tbe  good^  were  s)iipped»  wldch  would  he  a  very     MAHTf 
Vrnportant  t^o^sideration  in  th^  iuuoc^npe  or  guilt  ut  t^e  staffob^^ 

t£fU|8^tJ0p*    .  MASTEIU 

'Ilis  Ca^rt  it  is  prf»su|Ded  Vill  not  push  the  law  of  war 
to  its  utniost  extent,  and  certainly  not  farther  than  \t 
kas  beei^  es^tended  by  the  English  Courts. 

As  to  costs.  ]f  tb(B  ^ary  y^as  within  the  presidents 
iBstncttofSy  the  captors  ai^  not  entitled  tQ  costs  and 


Srouif  J.    When  further  proof  has  been  ordered^ 
^  not  costs  and  expenses  to  be  allowed  of  course  ? 

ViMfSMT,  I  think  not 

ftbruafy  25ih»    «8i^nt..oTQD09  JT. 

MABSHUjbi  CA.  ^.  4fiUyer^  the  opinion  of  the  Opart 
asfolfoipv:   ^ 

N«iijjfig  J.  y wscher,  aq  Aipericiin  c|ti«eq,  a^fninis* 
traW  of  gw^id  Garret  Filbert  d^c^sed,  went  tp 
Great  Britain  in  the  year  1811>  for  the  purpose  of  col- 
lecting the  estate  of  the  said  general  Garret  Fisher  in 
that  cou^^f  ^4  ^V^IJl^iM  ^^  ^  ^^  United  States  for 
tho^  w^p  were  entllJt'd  to  \t  by  iftw*  Immediately  after 
the  repeal  of  the  orjdjefs  in  council^  t|ie  said  Nanning  f . 
Visscber  invested  a  considerable  portion  of  the  funds  of 
the  s^4  estate  in  BritiBh  inerc^a^i;se»  apd  engaged  the 
brig  Miwy,  a  ¥f s^i^i  ji^ving  »n  Afnerirai^  ri^gia^er,  ip 
coQVj^  ft  tf^  jtlfe  Pnite4  ^t#tes.  Tbe  Mary  ^as  ep- 
g^  i^  Wpplwlf  1»  pud  pfunfJ  roj^i|4  to  flrjatoj,  wbfsm 
her  cargp  ws^s  propnred*  8h^  begi^n  to  takje  ^  ,o?i  board 
on  t^e  ^  of  Amgust/ijSl^;  and  pn  the  15th  of  Augiiaty 
^iffS  GQi^pUibed  hfsr  ladiilgf  she  sailfcf  from  the  pott 
of  B]^ti4  for  |;l^e  U^i^jed  8tates»  having  on  bpard  f^ 
British  license  dated  on  the  8th  of  July^  1819*  Wbib 
prosecuting  her  voyage  she  encountered  such  severe 
wei^l)^,  j8^  pecejyed  such  d^agef  «^  ^p  be  under  the 
Ws8f^9  ii»  or^er  to  %yoi4  the  dagger  9f  foundepieg  at 
sea,  to  put  i^  the  pprt  of  Wa^rforjd,  m  Ii«land,  tar 
the  purpose  of  being  re^ai|*edf    Wi^ile  lying  in  Water'? 
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(THE      ford  and  undergoing  repairs,  she  was  also  detained  by 
MARY,     a  general  embargo,  imposed  on  all  Americap  vessels  in 
8TAFF0BD,  the  ports  of  Great  Britain.    The  Mary,  being  released 
MASTER,  by  the  high  Court  of  admiralty ,'  and  her  repairs  being 
■    ■  p     completed?  her  license  was  renewed   on  the  27th   of 
March,  1813,  and  she  sailed  from  Waterfnrd,  for  New- 
port, in  Rhode  Island,  on  the  7th  of  the  following  month. 
On  the  22d  day  of  April  she  was  captured  by  ttie  Ame- 
rican privateer  Paul  Jones,  captain  Taylor,  and  brought 
into  Newport,  Rhode  Island,  where  the  vessel  and  car- 
go were  libelled  as  enemy  properly.    No  claim  being 
put  in  for  the  vessel,  she  was  condemned ;  but  the  car- 
go»  which  was  claimed  by  Nanning  J.  Yisscher,  for  him- 
'  self  and  the  other  heirs  of  general  Fisher,  was  restored. 

From  this  sentence  the  captors  appealed.  In  the  Cir- 
cuit Court  the  sentence  of  the  District  Court  was  re- 
versed and  the  cargo  was  condemned.  From  this  sen- 
tence of  condemnation  an  appeal  was  taken  to  thia 
Court,  and  the  case  was  argued  at  the  last  terra* 

The  president's  instructions  of  the  28th  of  August, 
1812,  were  then  fo|*  the  first  time  relied  cyi,  but  it  was 
not  admitted  on  the  part  of  the  captors,  that  these  in- 
structions were  known  to  captain  Taylor.  For  tiie  as- 
certainment of  this  important  fact^  it  was  necessary  to 
admit  further  proof.' 

It  being  uncertain  bow  this  fact  would  appear,  tlt6 
Court  also  directed  further  proof  on  other  points  which 
^ere  involved  in  some  degree  of  doubt. 

It  is  now  proved  incontestibly  that  the  instructions  of 
the  asth  of  August  were  on  board  tlie  Paul  Jones  at  the 
time  of  the  capture.  Tbe^e  additional  instructions  di- 
rect «« the  public  and  private  armed  vessels  of  the  United 
«  States  not  to  intercept  any  vessels  belonging  to  -citi- 
^«  zens  of  the  United  States,  coming  from  British  ports 
«<  to  the  United  States,  laden  with  British  merchandize, 
<'  in  consequence  of  the  alleged  reped  pf  the:British  or-  •, 
f « ders  in  council.^^ 

The  effect  and  (qieration  of  these  instf  uctkms  wero 
settled  in  the  case  of  the  Thomas  Qthbons.    The  only 
enquiry  to  be  made  in  this  case  is^  dp  they  apply  to  the 
'  l|ary  ?  '  •  r    >    .   •. 


_  J 
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To  finstaiii  their  application  it  must  appear^  ths 

MARTy 

1*  That  the  Mary  belonged,  at  the  time  of  capture^  staffobd^ 
to  a  icitizeii  of  the  United  States*  masteb. 


%.  That  she  ^as  coming  from  a  British  port  to  the 
United  States,  laden  with  British  merchandize,  in  con- 
sequence of  the  aUeged  repeal  of  the  British  orders  in 
council. 

1.  Was  Ae  Jdary  the  pro|>erty  of  an  American  ci- 
tizen? 

She  carried  an  American  register,  which  represented 
her  as  the  property  of  James  B.  Kennedy,  a  citizen  of 
the  United  States. 

She  safled  from  Charleston,  in  South  Carolina,  as  an 
Americaai  Tesael,  commanded  by  captain  Stafford,  a  na- 
tlTe  American  citizen,  who  contjnued  to  command  her 
untii  her  capture,  and  who  always  snpposed  her  to  be 
the  property  of  Mr.  Kennedy.  Her  first  license,  which 
was  granted  before  intelligence  of  the  declaration  of 
war  had  reached  England,  was  granted  to  her  as  an 
American  vessel ;  and  m  the  renewed  license  she  was 
etiU  considered  as  ah  American  vessel. 

In  opposition  of  this  testimony  is  Hie  deposition  of 
one  of  the  mariners,  who  supposes  one  Smith ,  a  British 
suhjed^  to  be  a  part  owier  of  the  Mary,  because  the 
captain  so  informed  hi^  and  because  Smith  ordered 
the  people  about  as  much  as  Mr.  Kennedy  or  the  cap^ 
tain. 

So  amch  of  this  deposition  as  refers  to  the  informa- 
tion of  the  Captain,  is  not  very  probable ;  anfl  if  true, 
iBust  either  discredit  the  captain's  testimony,  or  be  con- 
sidered wiB  a  connnttnication  made  for  some  partictllar 
purp<^  while  the  vessd  was  in  a  British  port.  That 
part  of  it  which  states  Smith  to  have  ordered  the  peo- 
ple about  as  much  as  Mr.  Kennedy,  is  not  very  intelli- 
gible, since  Mr.  Kennedy,  the  owner  of  the  Mary,  does 
oot  appear  to  have  been  on  board  the  vessel,  of  at  Brisr 
H  or  at  Waterfard. 
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THB  Bad  a  dftim  been  put  in  for  tbe  Mv7f  th|a  testiiBo- 

MART,     ny,  opposf  d  to  the  proof  fiiruished  by  tlie  register  and 
9TAFFOR09  the  depcjsHioa  of  tbe  captain^  M'ouI^  l^ave  bf en  light  in* 
MASTER,  deed. 

But  ito  elatta  was  filed  for  tke  Mary,  and  slie  was 
consequfTRtly,  according  to  the  course  of  the  (Jourt  oji 
admir^ty^  coRdemiied  asi  enemy  property. 

This  sentence  is  now  relied  on  by  the  captors  as  es- 
tablisbipg  the  fact.  The  argument  has  bt^en  pressed 
"with  great  earnestness^  and  is  certainly  entitled  to  ae? 
rious  consideration. 

The  conclDsive  effliTt  which  the  captors  wpuld  give 
to  this  sentence  is  founded  in  part  on  reasoning  whicli 
is  t(  chnical;  and  in  part  on  the  operation  which  the  fact 
itself  ought  to  have  on  tbe  human  naind  ip  producing  a 
conviction  that  the  claim  was  not  filed  b^caMSip  it  could 
not  be  sustained^ 

f 

A  sentence  of  a  Court  of  admiralty  is  said  not  o^Ij 
to  bind  the  subject  matter  on  wltich  It  is  pronounce^ 
but  to  prove  eonclnsively  tjie  facts  wb^b  it  ^ssertsu 
Tbi»  principki  has  been  maintained  in  tbfi  Coqrts  of 
England^  particularly  as  applying  to  c$ses  of  insur^fic^^ 
and  iias  been  adopted  by  tliis  Court  in  the  case  off 
Croudsim  and  otker$  t.  Isonfiri.  Its  ^j^Ucf^on  to  the 
case  at  bar  wiU  be  considered. 

Tbe  Mary  was  not  condemiftd  by  the  sentence  of  ^ 
foreign  Court  of  admiralty  is  ft  case  prior  to  and  dis- 
tinct from  lliat  in  which  the  cargo  was  libelled.  She 
was  compreiiended  in  the  same  libel  with  the  cargo. 

The  whole  subject  formed  but  qne  cause,  apd  tb^ 
whole  canie  on  together  before  t|ie  ^Wkfi  jnd^c*  By  the 
rules  of  the  Court  the  C4)i|[demnatii»n  pjf  tbe  yesi^  waf 
inevitabla ;  not  because  in  fact  she  was  BHtiah  proper* 
ty,  but  because  the  fact  was  charged  mA  yf^  not  re*- 
pelled  by  the  owner,  he  having  failed  ta  aiH[»ear  jpid  te 
put  in  bis  claim.  The  judge  ri^uld  not  closie  Jbjs  ey/ef 
on  this  elvciioistena^ ;  m^  <^<mii  bet  m  oommpn  jivfitice^ 
subject  the  cargo,  which  was  claimed  accprdin^  U^  tfte 
pqurse  of  the  Court,  to  the  liabilities  incurred  by  bein^ 


imporMi  Vh.  ii  fa^Sdk  bdttetn.    la  tbe  same  6aase»  Si      Tn 
fact,  not  conlPoverteJ  by  one  pkrty*  who  does  not  a^ear,     M abt, 
and  iH^f^ftire  as  to  him  taken  for  cotifi^^^ed,  oii^tft  not,  sTArroBOf 
%ii  t^alt  io^ed  H^iiiis^n,  to  te  brought  to  bear  upon  mastba. 
another  wao  doM  appear,  d^Kfs  fcoi^lrovert,  aftd  does  dis-  — — — — 
prove  It    The  owners  of  the  cargo  had  no  control  over 
tte  dwtter  rflfie  vess<^l.    Vlsscher  could  not  iTorce  &en- 
nedf  to  file  a  claim ;  lioi*  bould  yissclter  file  a  daim  tot 
him. 

The  evidence  fhat  the  ve^fsel  was  Americian  property 
could  ttcit  be  looked  into  ^o  far  asi  respected  thci  rights 
of  Kennedj,  because  he  was  lii  contumacy ;  but  Visscher 
was  fiol  in  contumacy.  He  was  not  culpable  for,  and 
therefore  oai^ht  not  to  suffer  for,  the  contumacy  of  Ken- 
nedy. That  contumacy,  in  reas^m  and  injustice,  ought 
not  to  hive  prevented  the  District  Court  from  looking 
into  thft  testimony  concierning  proppietai*y  intelTSt  in 
fee  vessel,  so  far  as  the  rights  of  other  Claimants  de- 
pended nn  that  interest.  Nor  is  the  Court  informed  df 
a  legal  principle  which  should  have  restrain^^d  the  dis- 
trict jodjBpe  from  looking  into  this  testimorty.  If  we 
reason  from  analogy  we  find  no  principle  adopted  by  ' 
the  Courts  rtf  law  or  equity,  which  in  its  application  to 
Courts  of  admiralty,  would  seem  to  subject  one  Clai- 
mant  to  injury  from  the  contumacy  of  another. 

A  judgment  against  oneDefen^larit  for  the  want  of  a 
plea,  or  a  decree  against  one  Defendant  for  want  of  an 
answer,  does  not  previent  any  other  D-'fendant  frun 
confestinjif,  so  ftr  as  respects  himi^lf,  the  very  fact 
which  is  admitted  by  the  abserit  party. 

^o  fKBon  is  perceived  why  a  different  rule  should 
prevail  in  a  Court  of  admiralty,  nor  is  the  Court  in- 
formed df 'any  case  in  which  a  different  rule  has  been 
established. 

If  the  District  Court  was  not  precluded  by  the  non- 
claim  of  the  owner  of  the  vessel  from  examining  the 
fact  of  ownership,  so  far  as  that  fact  couW  affect  the 
<^argo,  it  wHl  nfit  becoiitended  that  an  Appellate  Court 
may  not  likewise  es:amine  it 

this  case  is  tb  b^  distinguished  ft*om^  those  which 


^ 


IM  .  StJPRfeME  COURT  U.  8« 

TVB      baye  been  decided  on  policies  of  insurance^  not  only  bji 

MART»    the  circumstance  that  the  cause  respecting  the  vessel 

STAFFOEDy  and  the  cargo  came  on  at  the  samo  time  before  the  sanae 

MASTBS.  Court,  but  by  other  differences  in  reason  and  in  law> 

'  which  appear  to  be  essentia* 

The  decisions  of  a  Court  of  exclusive  jurisdiction  are 
necessarily  conclusive  on  all  other  Courts,  because  tht 
subject  matter  is  not  examinable  in  them.  With  re^ 
spect  to  itsolf  no  reason  is  perceived  for  yielding  to 
them  a  further  conclusiveness  than  is  allowed  to  the 
judgments  and  decrees  of  Courts  of  common  law  and 
equity.  They  bind  the  subject  matter  as  betw<!;en  par- 
ties and  privies. 

\ 
The  whole  world,  it  is  said,  are  parties  in  an  admi- 
ralty cause ;  and,  therefore,  the  whole  world  is  bound 
by  the  decision.  The  reason  on  which  this  dictum 
stands  will  determine  its  extent  Every  person  may 
make  himself  a  party,  and  appeal  from  the  sentence; 
but  notice  of  the  controversy  is  necessary  in  order  to 
become  ^  party,  and  it  is  a  principle  of  natural  justice, 
of  universal  obligation,  that  before  the  rights  of  an  in- 
dividual be  bound  by  a  judicial  sentence,  he  shall  have 
notice,  either  actual  or  implied,  of  the  proceedings 
against  him.  Where  these  proceedings  are  against  the 
person,  notice  is  served  personally,  or  by  publication ; 
where  they  are  in  rern^  notice  is  served  upon  the  thing 
itself.  This  is  necessarily  notice  to  all  those  who  have 
any  interest  in  the  thing,  and  is  reasonable  because  it 
is  necessary,  and  because  it  is  tiie  part  of  common  pru- 
dence for  all  those  who  have  any  interest  in  it,  togtiard 
that  interest  by  persons  who  are  in  a  situation  to  pro- 
tect it.  Every  person,  therefore,  who  could  assert  any 
title  to  the  Mary,  has  constructive  notice  of  her  seizurCf 
and  may  fairly  be  considered  as  a  party  to  the  libel. 
But  those  who  have  no  interest  in  the  vessel  which 
'  Could  be  asserted  in  the  Court  of  admiralty,  have  no 
notice  of  her  seizure,  and  can,  on  no  principle  of  jusuce 
or  reason,  be  considered  as. parties  in  the  cause  so  far 
^  as,  respects  thp  vessel.     When  such  person  is  brought 

before  a  Court  in  which  the  fact  is  examitialile,  tin  suf- 
ficient reas(»i  is  perceived  for  precludins;  him  fnnn  re- 
examining it  The  judgment  of  a  CouK  of  rom.fion  law, 
or  the  decree  of  a  Court  of  equity^  would|  iinder  Mch 
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circoiDstances^  be  re^examinable  io  a  Court  of  common      thb 
law,  or  a  Court  q{  equity  ^  and  no  reason  is  discerned     mart,  . 
-why  the  sentence  of  a  Court  of  admirait} ,  under  the  Stafford^ 
same  drcumstances^  should  not  be  re-examinable  in  a  MAaxERi 
Court  of  adaiiralty« 

Tbis  reasoning  is  not  at  variance  with  the  decision 
that  the  sentence  of  a  foreign  Court  of  admiralty,  con- 
demniitg  a  vessel  or  cargo  as  enemy  property,  is  con-  ' 
elusive  in  an  action  against  the  underwriters  on  a  poli- 
cy in  which  the  property  is  warranted  to  be  neutral* 

It  is  not  at  variance  with  that  decision,  because  the 
question  of  prize  is  one  of  which  Courts  of  ^aw  have  no 
direct  cognizance,  and  because  the  owni^rs  of  the  vessel 
and  cargo  were  parties  to  the  4ibcl  against  them. 

In  the  case  of  Croudsm  and  al.  v.  Leonard^  two  judges 
expressed  their  opinions*  Those  wlio  were  silent,  but 
who  concurred  in  the  opinion  of  the  Court,  undoubtedly 
acquiesced  in  the  reasons  assigned  by  those  judges.  On" 
the  conclusiveness  of  a  foreign  sentence,  judge  Johnson 
said,  "The  doctrine  ^ppearii  to  me  to  rest  on  three 
«« very  obvious  Considerations :  the  propriety  of  leaving 
«<the  cognizance  of  ^rize  questions  exclusively  to 
«  Courts  pf  prize  jurisdiction ;  the  very  great  incon- 
^  venience,  amounting  nearly  to  an  impossibility,  of 
<♦  fully  investigating  such  cases  in  a  Court  of  common 
^^iaw;  and  the  impropriety  of  revising  the  decisions 
^^  of  the  maritime  Courts  of  other  nations,  whose  juris- 
«  diction  is  co-ordinate  throughout  the  world." 

These  reasons  uhdoubtedly  support  the  opinion 
founded  on  them  5  but  it  will  be  readily  pelHjeived  that 
they  would  not  apply  to  the  case  before  the  Court. 

After  stating  the  conclusiveness  of  the  sentence  of 
Courts  of  exclusive  jurisdiction,  judge  Washington  saidj» 
«  This  rule,  when  applied  to  the  sentences  of  Courts  of 
«  admiralty 9  whether  foreign  or  domestic,  produces  the 
« doctrine  which  I  am  now  considering,  upon  the 
«<  ground  that  all  the  world  are  parties  in  an  admiralty 
^^  cause.  The  proceedings  are  in  rem  ^  but  any  person 
«  having  an  interest  in  the  property  may  interpose  a 
«  claioi^  or  may  prosecute  an  appeal  from  the  sentence. 
TOL.  IX.  19 


IM 
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THE      «  The  insured  is  empbaticallf  a  party 9  and  in  e'ftty  in- 

UkUTf     «  stance  has  an  opportanity  to  controrert  the  alleged 

•■TAFFOBpy  <<  grounds  of  co»denination»  by  provmgf  if  be  can»  the 

M ASTBB.  <*  neutrality  of  the  property.    The  master  is  bis  imrae- 

•».^««ii— «.  t*  diate  agentf  and  he  is  also  bound  to  act  for  the  benefit 

«« of  all  concerned;  so  that  in  this  respect  he  alao  repre- 

'  M  sents  the  insurer.^    , 

.  The  very  foundation  of  this  opinion  that  the  imnrei! 
is  bound  by  the  sentence  of  condemnation  is,  that  he 
was  in  law  a  party  to  the  suit,  and  had  a  (all  opportuni- 
ty to  assert  his  rights.  This  decision  cannot  be  appli- 
cable to  one  in  which  the  person'  to  be  affected  by  the 
aentenee  of  condetnnation  was  not,  and  could  not  be  a 
party  to  it 

If  the  sentence  condemning  the  Mary  did  not  techni- 
cally preclude  the  owners  of  the  cargo  ffpnl  asserting 
in  the  Court  of  admiralty  her  American  charact^y  the 
weight  of  the  evidence  on  that  point  is  to  be  fairly  esti- 
mated. 

In  support  of  her  American  character,  the  documen- 
tary evidence  is  complete  and  uneguivocid ;  andihe  cor- 
roborative testimony  is  calculated  to  strengthen  a  belief 
in  the  verity  of  the  register.  In  support  of  her  hostile 
character  the  omission  of  th^  owner  to  file  his  claim  is 
chiefly  relied  on.  The  importance  of  this  circumstance 
is  not  to  be  controverted.  Its  weight,  however,  is  much 
diminished  by  the  consideration  that  the  case  affords^  no 
reasonable  ground  for  believing  that  the  owner  could 
have  hoen  restrained  from  making  his  cla^im  by  the  ap^ 
prehension  of  failing  to  support  it  There  is  no  testi- 
mony, and  there  is  no  reason  to 'suspect  that  any  testi- 
mony was  attainable  which  could  have  successfully  op- 
posed the  register.  This  consideration  gives  plausibili- 
ty to  the  argument  that  the  worthlessness  of  the  vessel, 
the  bottomry  bond  Vith  which  she  was  chargedf  the  ex- 
pectation that  the  condemnation  would  relieve  him  from 
that  debt,  might  be  the  motives  for  not  resisting  that 
condemnation.  It  is  p(>ssible,  too,  that  in  point  of  fact, 
he  might  not  have  actual  notice  of  the  proceedings. 
p  This  is  not  to  be  presumed,  and  is  not  to  benefit  the 
owner;  but  it  is  possible;  and  may  be  taken  into  the 


FEBRUARY  TERM  isa. 


i4r 


accoQVit  19  estiiaatiiig  the  effect  of  this  negligence  on      tbjb 
perauns  who  are  not  culpable  for  it.  maht^ 

It  has  been  said  that  the  owners  of  the  cargo*  and   ma^^tjuu 
that  Nanniog  J.  Visscher^  who  held  the  bottomry  bond^ 
o^gbt  to  have  filed  a  claim.    But  the  interest  under  the 
boUomrf  bond  could  not  have  been  asserted ;  nor  had 
tht  owners  of  the  cargo  any  right  to  the  vessel.    Had 
they  known  that  they  were  to  be,  in  any  manner,  af- 
fected by  the  character  of  the  vessel,  they  might,  and 
most  probably  Avould  have  exerted  themselves  to  have 
hroogjit  forward  Kennedy  as  a  Claimant,  or  to  have 
accouiited/or  his  sflence  ;  but  in  tbe  District  Court  the 
presidejit's  instructions  were  unknown,  and  their  effect 
QiithoQght  o£     The-  owners  of  the  cargo,  therefore^ 
neither  troubled  themselves  about  the  vessel,  nor  at- 
tftm|^  to  account  for  the  claim  to  her  not  being  filed. 
When  afterwards  in  this  Court  the  bearing  of  those  in-* 
fitnictions  W9S  discovered,  and  further  proof  was  direct- 
ed ;  th^it  direction  did  not  extend  to  proof  which  might 
account  for  the  failure  of  Kennedy  to  ^sert  his  title  to 
tbe  vessel.    This  may  excuse  the  Claimants  for  not 
producing  testimony  to  that  point. 

Upon  tbe  best  consideration  we  have  been  able  to  be- 
stow upon  the  subject,  the.  Court  is  of  opini(H>  that  the 
Mary,  in  this  claim,  must  be  deemed  to  have  been  the 
prop&rty  of  an  American  citizen; 

2.  Did  s^e  sail  fr6m  a  British  port  in  consequence 
of  tbe  alleged  repeal  of  the  British  orders  in  council  ? 

That  the  voyage  in  its  inception  was  produced  hf 
tbe  opiiiion  that  the  repeal  of  the  British  orders  in 
council  would  terminate  the  differdiices  between  the  two 
nations,  is  too  clear  tor  controversy.  Had  the  Marjr 
proceeded  directly  from  Bristol  to  her^ort  of  destina- 
tion in  the  United  States,  tlie  counsel  for  the  captor^ 
would  not  contend  that  it  was  not  a  voyage  described 
by  the  instructions  of  the  28th  of  August*  But  the  de^. 
Uyitt  the  port  of  Watprford,  it  is  said,  has  broken  the 
contiDuity  of,  the  yoy^e*  and  in  deciding  on  its  characr 
ter,  the  departure  from  Waterford,  not  the  departure 
from  Brisibl^  must  be  consi^ere^  ai^  its  comipenpem^nt. 


* 
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nz         It  is  not  denied  that,  in  a  commercial  sende,  tliis  is 

MART,     one  continoed  voyage,  to  t^e  its  date  at  the  departure 

STAFFORD,  of  the  Mary  from  Bristol.    But  it  is  urged  that  wliere 

^^A^T^B.  the  rights  of  war  intervene,  a  differeiit  constractiion 

must  take  place. 


■vjy  y 


The  Court  dpes  not  accede  to  the  correctness  of  this 
distinction. 

The  Mary  was  forced  into  Waterford  by  irresistible 
necessity,  and  was  detained  there  by  the  .operation  of 
causes  she  could  not  control.    Had  her  departure  been 
from  a  neutral  port,  and  she  had  been  thus  forced, 
during  the  voyage^  into  a  hostile  port,  would  it  be  al- 
leged that  she  had  incurred  the  irabilities  of  a  vessel 
sailing  from  a  port  of  t!ie  enemy  ?     It  is  believed  that 
this  allegation  could  not  be  sustained,  and  that  it  lirould 
not  be  made.    But  as  between  the  captors  and  the  cap- 
tured in  this  case,  the  voyage  was,  in  itsT  commcnce- 
ifnent,  as  innocent  as  if  made  from  a  friendly  port  The 
detention  at  Waterford,  then,  can  no  more  affect  the 
character  of  the  voyage  in  the  one  case  than  in  the 
ptber. 

But  it  is  said  that  the  owners  of  the  cargo  ought  to 
have  applied  to  the  American  government  for  a  license 
to  bring  it  into  the  United  States. 

So  far  as  reapects  the  captors,  there  could  be  no  ne- 
cessity for  a  license,  since  the  vessel  was  already  pro- 
tected from  them  by  the  orders  of  the  president  under 
which  they  sailed  ;  and  for  any  other  purpose  a  license 
was  unnecessary,  provided  tWe  importation,  if  the  voy- 
age had  been  immediate  and  direct  from  Bristol^  could 
][»e  justified.  , 

If  a  cargo  be  innocently  put  on  board  in  an  enemy 
country,  if  at  that  time  it  be  lawful  to  import  it  into  the 
United  States,  the  importation  cannot  be  rendered  un- 
lawful by  a  detention  occasioned,  in  the  course  of  |Jie 
voyage,  either  by  the  perils  of  the  sea,  or  the  act  of  the 
enemy,  unless  this  effect  be  produced  by  some  positiye 
act  of  the  legislature. 

9 

There  is  no  such  act. 
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It  \ias  been  contended  that  the  acit;  for  the  remission      the 
q£  ^nes,  penalties  and  forff^itures  in  certain  cases,  pasi-     mart,  * 
ed  on  the  2d  of  fanuary,  1813  controls  the  instructions  Stafford, 
^ven  bj  the  president  on  the  28th  of  Angast,  1812,  and  mastbr* 
limits  the  operation  of  thbse  instructions  to  the  specific     ■  .  - 
cases  described  by  congress ;  and  as  that  act  protects 
oo/f  Aose  importatifms  ivhich  were  made  previous  to 
its  passage,  it  has  been  argued  th^t  the  president's  in- 
structions-can go  no  further. 

Independent  of  the  war,  all  British  merchandize  was 
excluded  from  the  ports  of  th^United  States  by  a  sys- 
tem of  policy  supposed  to  hai^  been  founded  on  the 
British  orders  in  council. 

The  secretary  of  .the  treasury  had  power  to  remit 
forCeitares  incurred  under  these  laws.  When  the  or- 
ders in  conned  were  repealed,  large  shipments  were 
made  of  British  merchandize  by  American  ifiierchants 
in  the  foil  cnnfidence  that  the  American  restrictive  sys- 
tem would  fall  with  the  orders  which  produced  it.  This 
opmion  and  the  proceedings  in  consequence  of  it,  were 
tboogfat  excusable  both  by  the  executive  and  legislative 
departments  of  government.  The  president  instructed 
the  cmizers  of  the  United  States  not  to  molest  vessels 
of  this  description,  «<but  on  the  contrary,  to  give  aid 
<<  and  assistance  to  the  same :  in  order  that  such  vessels 
**  and  their  cargoes  may  be  ^lealt  witti  on  their  arrival, 
^' as  may  be  decided  by  the  competent  authorities.''  ^ 

These  instructions  act  solely  on  the  rights  of  war, 
and  regulate  the  conduct  of  the  public  and  private  arm- 
ed yessels  of  the  United  States.         ' 

Tly  legislature  passed  an  act  on  the  2d  of  January, 
1S13,  taking  away  the  discretion  of  the  secretary  of  the 
trea8ii||r,  and  directing  him  absolutely  to  remit  all  pe- 
nalties and  forfeitures  incurred  by  violating  the  non-in- 
tercourse laws,  in  all  cases  of  importation  made  before 
the  passage  of  the  act,  in  American  vessels,  proviHed 
•  the  goods  were  the  property  of  dtizens  of  the  United 
States,  and  the  vessels  departed  from  any  port  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  between 
the  23d  day  of  Jape  and  the  15tb  of  September  then 
(receding. 


\ 
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rwM         This  act  d^es  not  coQtempItite  th«  conduct  of  captors^ 
•  MART,    jot  tli^  rights  of  w^t*.     Its  sole  object  19  to  remit  certain 
fTAVFoRiiy  lienalties  already  incurred  by  a  violaiioti  of  i^uni- ipal 
If  astsk.  law.    Tbe  legislature  does  ii'»t,  app*'ar  to  have  had  in 
— — — —  view^the  instructions  given  b^the  pr<;8iitent  to  tlie  arm- 
ed vessels  of  the  United  States*  much  icMS  to  have  in- 
tended to  control  those  instructions. 

But,  in  cHecting  these  different  objects*  the  executive 
and  the  legislature  were  impelled  by  the  sam*'  motive— 
the  peculiar  hardsliip  ^  exposing  the  cttizeBS  of  (he 
tJnited  States,  in  such  a  case  to  tho  p^^nnltiea  either  of 
^  war,  or  of  municipal  la#.  The  one  intended  to  protect- 
from  capture,  the  oth^^r  from  forfeiture,  property  w\^ch 
had  been  shipped  in  the  reasonable  confidence  that 
peace  and  commercial  intercourse  between  the  two 
Countries  were  the  fruits  of  the  repeal  of  the  British 
orders  in  council.  The  president  recognized  the  prin- 
ciple, but  left  the  time  within  which  it  should  opejratCf 
'  to  be  decided  by  the  armed  vessels  and  by  the  CourtSf 
according  to  the  circumstances  of  ^ach  case.  The  le- 
gif^lature  prescribed  certain  limits  within  which  it  should 
operate.  This  Court,  in  construing  the  less  explicit 
instructions  of  the  president,  with  respect  to  the  depar- 
ture of  a  vessel  from  a  Britisii  port,  has  respected  the 
more  explicit  language  of  the  legislature  on  the  same 
subject..  But  the  instructions  of  the  president  relate 
only  to  tlie  departure  of  the  vessel.  They  do  not  cx- 
^  tend  to  the  time  of  its  arrival.  In  this  r^apect  there  Is 
.  notliing  to  he  explained.  Consequently  the  act  of  con- 
gress can  furnisii  no  aid  in  tlieir  construction*  That 
the  instructions  were  intended  to  protect  from  capture 
all  vessels  whirh  had  sailed  in  that  confidence  which 
was  inspired  by  the  repeal  of  the  British  orders  in 
council,  however  the  voyage  might  be  protiac^d,  is 
apparent  from  their  lan.^uage,  and  from  the  fa*  .that 
they  continued  to  be  delivered  to  the  ariped  voj|ds  of 
ihc  United  States  after  the  passage  of  the  act  of^he  2i 
«f  January,  1815. 

It  is  th^  ttnanihious  opinion  of  the  Court  that  the 
Mary  was,  at  the.tkne  of  her  capture,  protected  by  the 
vinstructions  under  whicb  the  captor  sailed. 

This  opinion  renders  all  inquiry  into  thecharae^^ 
the  cargo  unnecessary. 


rEBRtJART  TEEM  iSit.  ISI 

Tbe  coonstl  for  the  captors  have  claimed  the?r  costs      rrH« 
and  expenses,  on  the  ground  that  &ere  was  pn>bable     HARTy 
cau^e  df  capture.  .  staffohv^ 

MAHTBU* 

This  claim  is  sastained  by  the  Coart.  Further  proof     .. 
has  been  required,  and  the  lateness  of  the  period'  at 
wbfcb  the  Marjr  was  found  on  the  ocean,  justified  a  sus- 
picion that  her  case  was  not  one  to  which  the  instruc- 
tions of  the  president  extended. 

The  senteace  of  the  Circuit  Court  condemning  the 
cai^  of  the  Marj  is  reversed,  and  the  cause  is  remaml-  ' 
ed  to  tiiat  Court  with  directions  to  dismiss  the  libel  so 
far  as  rp«peclB  the  cargo,  and  to  restore  the  same  to  the 
Claimaiits,  and  to  allow  the  captors  their  reasonable 
costs  and  expenses. 


DOE,  xj&ssEE  or  LEWIS  and  WIFE,  jsi^. 

^*  Feb.       irth, 

M^FARLAND  and  others. 


>BS 


* 

wfft$ei]i..,.T0DD,  J. 

• 

EBROR  to  tte  Circuit  Court,  for  the  district  of  iSLen-  it  k  not  neees- 
tuck},  in  an  action  of  ejectment  SSi«itS?rf*°a 

will,  roade  in 

The  case  was  submitted  to  the  Court  at  last  term,  by  y»j«M>»»  ^^- 
WicKLiwB,^  the  Plaintiffs  in  erroTf  and  G.  M.  Bibb,  ^c«tor,  ignd 
fir  the  Dtjltndani$9  upon  notes  of  an  arg«>ment,  and  was »»  Kentucky, 
argued  attUs  term,  by  C.  LBE,/or  tte  FMi^ffsi  in  error.  K*^^' 

inentary  in 

Ftbrmry  27tA.    M»tid....Tom,  J.  ^^f^l, 


maintun  an 
for 
in 


Mabshaia.  Ch.  /•  delivered  the  opinion  of  the  Court  eiectmeot  for 

If  the  PlaLnitifl; 

THsis  a  writ  of  error  to  a  judgment  rendered  in  the  ;?^|;i»  ^fJ?J^^- 
Cirrait  Court  of  the  United  States  for  the  district  of  the*  whole 
i^enincky,  in  an  ejectment  bjr  the  Plaintiffs  in  error,  JJ^^^V*  ^^* 

^U|0t  the  defendants.  he  has  only  an 
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oosy  At  tbe  trial  of  the  cause^  the  Plaintiffs  produced  ftDcl 

XBtsBE-orread  in  evidence^  a  patent  from  the  commonwealth  of 
XEWis  &  Virginia,  granting  certain  lands  therein  described  lying 
wiFB      in  the  county  of  Nelson,  in  the  now  state  of  Kentucky^ 
V.        to  John  May^  John  Banister,  K-ennon  Jones,  Thomas 
M^FAK-    Shore  and  Christopher  M^Conico.    He  then  offered  in 
XAHB     evidence  the  last  will  and  testament  of  John  Maj,  de- 
&OTIISB8.  ceased,  which  contained  this  clause,  « I  give  and  devise 
......^...1...^  **  my  land  to  my  executors,  herein  after  named,  and  to 

undin^edrote-  «<  the  survivors  and  survivor  of  such  of  them  as  may  act, 
ST»t,*^?be  ^  ^^^  ^^^^^  heirs,  fop  the  purpose  of  selling  as  much  there- 
CfiTeo  lA  evi-  ^f  of  as.will  pay  all  my  debts." 

deaoe. 

This  will  was  proved  and  admitted  to  record  accord- 
ing to  the  laws  of  Virginia,  while  Kentucky  was  a  part 
of  that  state,  and  is  duly  certified  by  the  proper  authori- 
ty. The  Plaintiff,  Ann  Lewis,  (wife  of  the  other  Plain- 
ti^,  Thomas  Lewis,)  who  was  an  executrix  named  in  tbe 
will  of  the  said  John  May,  alone  qualified  as  executrix, 
and  took  upon  herself  the  burthen  of  executing  the  said 
will ;  but  she  did  not  qualify,  and  did  not  obtain  her  let- 
ters testamentary  untU  after  Kentucky  bad  become  an 
independent  state. 

The  counsel  for  the  Defe^idants,  objected  to  the  ad^ 
missibility  of  tbe  will  and  certificate  thereto  subjoined, 
because  the  said  Ann  had  only  qualified,  and  sued  out 
letters  testamentary  in  the  state  of  Virginia,  and  not  in 
the  state  of  Kentucky  where  the  land  lies.  .The  Court 
sustained  the  objection,  and  the  will  was  not  permitted 
^  to  go  in  evidence  to  the  jury.    To  this  opinion  an  excep- 

tion was  taken.  There  was  also  a  second  exception  ta- 
ken on  the  same  rejection  of  evidence,  whicli  depends 
entirely  on  the  correctness  of  the  first  opinion^  |Lnd  tbei'c- 
fore  need  not  be  particularly  stated. 

• 

It  has  been  decided  in  this  Court  that  letters  testamen- 
tary give  to  the  executor  no  authority  to  sue  (or  the 
personal  estate  of  the  testator  out  of  tbe  jurisdictioh  of 
the  power  by  which  those  letters  are  granted.  But  thift 
decision  has  never  been  unrlerstood  to  extend  to  a  suit 
for  lands  devised  to  an  executor^  In  such  case  the  exe- 
cutor sues  as  devisee.  Hi*^  right  is  denved  from  the 
.  will,  and  the  letters  testamentary  do  not  give  the  title. 
The  executors  are  trustees  for  the  purposes  of  the  will' 
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This  IvS.may  be  consndered  as  requiring  that  the  exe-      wmi 
cutoTS  shall  act  to  enable  themselves  to  take  under  thcTufissEs  ot 
i&evise  to  them  ;  but  ^hen  the  condition  is  performed^  xewib  fc 
those  who  have  performed  it^  take  under  the  will.  That      IritB 
the  eiecutrix  took  upon  herself  that  character  after  the        v* 
separatioo  of  Kentucky  from  Virginia,»  is  of  no  conse-    m<faB« 
quence.    When  she  did  take  it  upon  herself4  the  condi-     XiAin> 
tion  on  which  the  devise  was  made^  was  perfurmed,  and  &OTH£B0i 
she  took  as  devisee  under  the  will ;  ^nd  the  act  consum-  ■> 

mating  her  title^  had  relation  to  the  time  of  its  comiiience- 
ment,  whkb  was  before  the  separation  of  the  two  states; 
Were  it  emi  necessary,  which  is  not  admitted,  to  record 
tills  wiD  in  Kentueky,  that  objection  was  not  mafle  to  the 
iDstnuifBnt,  and  therefore  the  Court  cannot  suppose  it  to 
exist  The  will  was  rejected  because  the  executrix  had 
not  qualified  in  Kentucky,  and  this  objection  is  not  \ 

deemed^i  valid  one. 

An  objection  was  also  takeli  to  a  deed^  which  was  of*' 
fereji  in  evidence,  on  the  grf»und  of  an  alleged  vaiiance 
between  ^t,  as  proof,  and  the  allegations  in  the  declai'a- 
tioo.  The  deod  was  not  permitted  to  go  in  evidence  to  the 
jory;  and  to  this  opinion,  also,  an  exceptioh  was  taken; 

The  variance  is  not  pointed  out.  If  the  objection  to 
the  deed  is,  that  it  conveys  only  an  undivided  interest^ 
wYiUe  the  declaration  claims  the  whole  tract,  the  objec*^ 
tion  ought  not  to  have  been  sustained ;  hot  on  the  pro- 
priety of  rejecting  the  deed  it  is  not  necessary  to  givd 
an  opinion^  since  the  judgment  must  be  reversed  on  thei 
intpmnt 

Judgment  reversed^  atid  the  cause  remanded  with  di^ 
rectioDs  to  grant  a  new  trilQ  and  to  permit  the  will  to  b6 
read  in  evidence. 


CLARK'S  EXECGT0R8  v.  VAN  RIEMSBT&.      iSl& 

«^6seiil..;.ToDD,  J. 

1^HI&  cause  was  tliis  day  ai^gued  by  BitROESs  and  The  ^twer 
STacKTOH,  far  (he  JlppeUants,  and  HajipsBi  /or  tht^JBIp*  S^^ite'dtoS^ 
pdkf ,  in  the  absence  of  the  rcportw. 


-^  .•» 


'f-' ■i.rf*^--- .'->M  -K* 


■'*"■  '■  ,-<>;• 


SifPBEME  COURT  U-  * 
Mab9Hau»  Ch.  J.  delivered  the  opinioi^  of  tte  CJoni* 


£XB'S. 

TAif      as  foUoWft 

BIEM9-     ' 


Tbis  is  «^"  appeal  ftom  a  decree  made  in  th^  drcttit 
Ci>urt  trf  the  United  SUtea  fop  the  district  of  Kbode 

eery  is  not  evi-  Is)ai|d« 
dence   against 

i^n^^^  The  AppeOee  filed  his  bffl  in  that  Court,  praying  «»a^ 
bis  depnrtioD,  tiio  j^ppeiiants  andJames  Monro,  Saiftuei  Snow,  and 
'  ilS'te^'«^  Beiuamin  Munro,  late  merchants  trading  nnder  the  firm- 
durged  ander  of  M  unro.  Snow  and  Munro,  might  be^lecreep  to  pay 
**  S*  rf"^  him  the  amount  of  a  bill  of  exchange  drawn  w^^  fa- 
SSde  btand  Tor  at  Batavia,  hy  Benjamin  Munro,  at  nine  moBtba 
(on75r)from  ^-jj*  „„  Messrs.  Daniel  Crommelin  and  ions,  mer- 
^Sotl^'tri-clfante,  Amsterdam,  for  the  sum  of  21,4*8  guiWw  on 
or  to  the  dirte  account  of  advances  made  by  the  said  Riemsdyk  for 
lujf.  ,^d.  the  use  of  the  Defendants  in  thp  CtrcuU  Court  - 


though    the 

^^^  ""ife^  '*>  *^®  y^*^  *^^^»  ^^^^  ^^^^^  Clark  and  *Mtmpo^ 
SrtrSctedpri.  Snow  and  Munro,  being  joint  ewnera  of  tiie  Ship  Pat- 
octosuch  d».^pg^,„  in  ^.qu^l  Dioieties»  ppcjected  aToya^lo  VUsLYia, 
deM^*ha4n^  and  appointed  Benjamin  Munro,  one  of  the  house  of 
been  contract-  Munro,  Snow  and  Munro,  stiperoai^go,  'Jie  «Wp  ^r- 
^intaT*"***^  riecl  oat  some  gtHxds  on  account  of  the  ovners^and  Qther 
5lIJ  Malirer  in  goods  on  accouut  of  different  persons,  the  whole  to  be 
*K*"S7'  *•*  invested  in  a  return  cargo,  cm  the  protts  of  wlncK  the 
tii^^^-  ship  owners  were  to  receive  4.$  p^r  cent,  instead  of 
PBctiy  rP8pj;«- freight 

Bive  to  an  alle-         *^ 

Sation  in  the  -' 

ill,  may  he      The  bill  charges  that  the  supercargo  was  empowered 

S^i^' rtaf ref  verbally,  In  case  of  a  dedciency  of  funds  at  QataYia,  to 
especially  if  it  load  the  ship  with  a  retorn  cargo,  total&e  »p  mon^y  on 
te  respWtin^^jj^.  j^j^^  acrouiit  of  the  owners,  and,  if  neoessary,  to 
kiX  nature  draw  Uills  of  exchange  therefor  oh  Messrs.  Daniel 
of  things  can-  CroHunelin  and  sotes,  ^  Ai^sterdam^  or  rni  the  owners. 

pot  he  withm 

the   personal  ,^, 

^  knowledge -of     The  Pattersott  rctamed  in  the  spring  of  i806>  wiln  a 
A^dJ'i^i^^hy  cargo  derived  from  the  funds  taken  out  in  the  outward 

the  Defendant  Voyage. 

th'athis  testa-  . 

Soriu^to  a!  In  March,  1806,  the  Patterson  agaw  9aSki  to^  »ata- 
todravf  a  biji  y[^  ^j^  g  voyage  in  all  respects  similar  to  th^  first.  That 
SotSXi^part  of  the  cargo  which  was  f nmfehed  Iff  tha  awiwr» 


PEBHUARY  TERM  i«l5.  iSi 

ctmaisfed  rf  wines  and  some  other  inconsiderable  arti-  clabk'* 

cVea.    Being  upable  to  sell  tlie  wine  in  Batavia,  the  bxr's. 

supercai^  placed  ft  fir  sale  in  the  hands  (rf  Mr.  Van  v. 

Klenftdyi,  tlie  Defendant  in  erroK    Rather  than  re-  vAir 

turn  w&Qvi  filling  the  vessel  for  the  owners,  he  drew  riems- 

'■  bills  on  Mm  to  the  amount  of  f!i^,sS9  S9 ;  and  also  dyk. 
drew  on  Messrs.  Croiitmelin  and  sons,  merchants  of 


Amsterdam,  the  bill  for  which  this  suit  was  brought  •▼er  to  an  »- 
The  Ml  ig drawn  by  Benjamin  Mutjro  in  his  own  name,  Jj^'^^^^t^ 
W  tt  contains  a  direction  to  charge  the  same  to  John  m  wui  depri^ 
Inaes  Clark  and  Munro,  Snow  and  Munro,  merchants**®  £T^^ 
of  Provideiice,  Rhode  Island,  North  America.  Of  all  JSStV  «SiS 
thewpmfcBpdiBgs  the  owners  were  regularly  informed  **»®  ^«'»**«°* 
bylettepfrom  Beiyamin  Mnfiro,  their  supercargo.  iu^^tt^ 

tent «  hit  tM» 

The  ship  returned  safe  in  March,  1807,  and  the  pro-JJ^^  ^ 
cwAs  of  the  cargo  purchased  by  these  bills  were  rereiv.  siich  m, 
«d  by  the  owners.    The  bills  drawn  on  the  owners  were  ^^^  *  •"'*^ 
Mjr  paid;  btft  no  provision  was  made  for  that  drawn  S^^^nivSJSf 
on  Daniel  Crommelln  and  sons.  <»  ^  original 

anthority. 
Y   %/r  JSeinb :  ibat  % 

a  my,  1807,  the  ship  proceeded  on  a  third  voyage  diaohnrge  un- 
to Batana  with  Benjamin  Monro  again  supercargo.  ^^^Jj^^^, 
Tire  owners  M)pear  to  have  relied  on  the  wine  placed  in  Rhode  uiai4 
tiic  iufflds  of  Van  Riemsdyls:  on  the  second  voyage,  for  (^  ^p^)  ^^^ 
producing  tte  funds  with  which  to  procure  their  part  of  J-^g^  ^xJluriusbi 
tbe  return  cargo.    In  June,  1807,  Monro,  Snow  and  and  demands 
Munro  became  insolvent ;  and,  according  to  the  laws  of  SjnS^e^of 
jBAode  Island,  obtained  a  certificate  discharging  tbein  sueh  dii- 
from  the  claim  of  ttieir  creditors,  so  far  as  such  dia-  ^SSSg^"^ 
charge  cqtuld  be  affected  by  alawvof  tfie  state.    They  au  the  debtor^t 
bad  previously  transferred,  for  a  valuable  consideratioqi,  property,  wiu 
to  Joimlnnes  Clark,  all  their  interest  in  the  sfaip^  the^i^  ^^  a 
return  cargo  and  the  accruing  freight,  the  whole  of  debt  contraet- 
whicft  came  into  his  possession  »n  the  return  of  the  ves-  ^JJJ^^*^ 
fiel.  fn  Decembert  1807,  tlie  bill  was  presented  to  Messrs* 
Daniel  Crommelln  and  sons,  and  pretested  for  non-ac- 
ceptance ;  and  in  Octoben  1808,  it  was  protested  for 
non-payment..    Neither  Clark  nor  Munro,^  Snow  and 
Munro  had  any  funds  in  the  j^ands  of  Atessrs..  Hanjdi 
CioQinelin  and  sons^ 

Mn  Innes  Clark  departed  this  Tife  in  Novf^mbep^ 
iS08,  having  first  made  his  last  will  and  testaments  of 
vhicb  the  JPfaintiiTs  in  error  are  ei^ecutor9>  whp  have  \ 
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<;^bk's   assets  in  their  hands  more  tiian  sufficient  to  tftitisQr  the 
kxr's.     claim  of  Van  Kleaisdyk, 

TAW  The  Defendants,  Munri),  Snow  and  Munr<s  iii  their 

1LIEM8*   answer,  acknowMgf  all  the  material  allegations  of  the 

DTK.      bill,  and  eitpressly  admit  the  authority  of  Beofamin 

^-  Munro  to  draw  the  hill  of  ^K:change  for  which  ^is  suit 

was  instituted,    Biit  they  state  their  insolvency;  and 

claim  the  benefit  of  thecertifirate  of  discharge  granted 

them  in  puirsuance  of  the  laws  of  the  state  of  Rhode 

Island. 

Claris's  executors  deny  that  B^jamih  Monro  had 
any  authority  to  take  up  money  on  credit  for  any  pur- 
pose whatever,  or  to  draw  bills  of  exchange ;  aud  nssert 
that  both  the  Complainant  and  Benjamip  Munro  kn^w* 
*  that  he  had  no  such  authority.  They  admit  that  if  the^ 
*  money  was  taken  up,  it  was  for  the  joint  use  of  the  ship 
pwners^  but  not  on  their  credit*  It  was^  they  say,  on 
the  sole  credit  of  Benjamin  Muqro. 

At  the  hearing,  the  bill  was  dismissed  as  to  Monro 
Snow  and  Munro,  and  .a  decree  was  made  agniiist 
Clark's  executors  for  the  sum  of  011,526  ll>,  being  the 
fimount  of  the  sum  specified  in  the  bill  of  exchange  in 
the  Complainant's  bill  specified,  together  with  ten  per 
(Dent,  damages  for  the  non-payment  thereof^  and  interest 
Dipon  l|oth  these  sums,  from  the  time  when  the  said  bill 
of  exchange  became  due  to  the  time  of  rendering  the 
decree,  \ 

Prom  this  decree  the  executors  offhe  ss^d  Jfohq  Ini^es 
Clark  prayed  an  appeal  to  this  Court. 

In  determining  the  ejftent  of  Clark's  liability,  the 
authority  of  Benjamin  Munro  to  draw  this  bill  becomes 
^  question  of  material  importaiice.  If  the  ansv?er  of 
Monro,  Snow  and  Muqro,  or  their  depositions  taken  in 
the  cause,  be  admissable  evidence  against  Clark's  execu- 
tors, this  question  is  decided.  But  the  admissibility  of 
their  answer,  for  this  purpose  depends  on  the  establish- 
ment of  such  apartnership  as  would  authorize  the  draft  of 
Monro  as  one  of  the  partners ;  and  the  admissibility  of 
their  depositions  depends  on  their  being  rendered  disr 
interested  witnesses  b^  the  certificate  of  discharge  star 
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ted  in  tbe  procee^lings.    The  Courts  being  satisfied  on  clabk's 
neitV\eT  of  these   points,  will  exclude  both  the  answer    exb's* 
and    deposititionsy   and  consider  the    cause  indepen-        t. 
dfintljrofthem.  yah 

BIEMS- 

Tfae  letter  of  Benjamin  Munro^  written  at  Batavia*     dyk. 
OD  t/ieSd  of  November 9 1806,  the  day  on  which  the  bill  i 

Jo  favor  of  Van  Riemsdyli  was  drawn*  and  addressed 
to  John  Innes  Clark,  esquire*  and  to  Messrs.  Munro^ 
Snow  and  Munro,  contains  these  passages*— «  I  have 
<*  #iipp<  (1  no  boarrl  tlie  Patterson*  on  yqur  account  and 
<<  risk,  503  Pecols  Jacatia  coffee*  agreeably  to  invoice 
^*&ndbtUol  lading  inclosed.-  I  have  drawn  on  you  for 
<^  the  aoiount  of  2^,389  89,  at  ninety  days  sight*  in  fa- 
ff  vor  of  the  several  officers*  &c.  on  board  the  Patterson* 
<<  being  the  amount  of  money  they  had  remaining  over 
« their  pri\iliges*  and  which  I  have  allowed  them  15 
«  piT  cent,  advance  thereon*  and  which  drafts  you  will 
«( please  to  honor.  A  statement  thereof  I  annex.  I  have 
*f  also  drawn  on  Messrs.  Daniel  Crommelin  and  sonSy 
<f  merchants*  Amsterdam*  at  nine  months  sight*  in  fa* 
«  vor  nftbe  honorable  William  V.  H.  Van  Riemsdyk  of 
^f  tfiis  place  for  the  amount  of  21*^88  guilders  on  account 
<<oftbe  Patterson*  and  which  bills  you  will*  no  doubts 
«  prepare  for  timely*  as  1  have  written  those  gentlemen.^' 
« I  leave  all  the  Maderia  wine  in  the  hands  of  the  ho- 
^<  norable  Mr.  Reimsdyk*  as  it  will  not  sell  at  all*  I 
h  transmit  his  receipt  for  the  same.  I  have"  received  no 
M  advance  on  the  wine.'' 

To  this  letter  was  annexed  a  statement  of  the  cargo 
of  the  Patterson*  containing  this  item — "For  owners 
of  Patterson*  50$  Pecols  coffee." 

There  was*  also*  the  following  memorandum: 

^'Memorandum  of  bills  payable  by  you  at  ninety 
<<  days  sight*  viz  : 

« Captain  James  Shaw*  1st*  2d*  ad*  exchange* 
'<  17^»  75*  &c.  amounting  in  the  whole  to  g2*389  89«, 

''Amount  of  bills  drawn  on  Messrs.  Daniel  CromiQe- 
^<  lin  and  sons^  nierchants*  Amsterdam^  payable  by  them 
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ejJiitK^s  M  at  nine  months  sight,  in  favor  of  the  hoborabte  Win. 

exb'8.  «^  V.  H.  Van  Riemsdyk,  viz : 

r.  ^ 

VAN-  <<  Four  bills  of  exchange,  1st,  2d,  Sd,  4th,  for  the 
BiEMS-  «<  amount  of  21,488  guilders,  equal  to  88,59d.    I  have 
DTK.  <f  allowed  Mr.  Riemsdyk  on  the  money,  20  pe^  cent. 
« advance.*' 


It  is  impossible  to  read  thid  letter  and  these  memo- 
randa without  feeling  a  conviction  that  Benjamin  Mun- 
ro  believed  himself  to  be  acting  within  the  scope  oAiis 
authority,  and  supposed  tha(;  neither  his  billd  on  the 
owners,  nor  tliat  on  Crommclin  and  sons,  would  be  con- 
sidered by  them  as  an  extraordinary  nl*  unexpected 
transaction.  He  makes  no  apology  for  what  had  been 
done;  gives  no  descri|)tion  of  his  difficulties  and  embar- 
rassments at  being  disappointed  in  Batavia  by  not  re- 
ceivirtg  the  funds  on  which  he  relied  ffir  their  return 
cargo,  and  of  his  doubts  whether  the  measure  to  which 
he  had  resorted  in  consequence  of  that  disappointment, 
would  be  approved  by  them.  His  language  ia  the  lan- 
guage of  an  agent  acting  within  his  powers  on  a  con- 
tingency which  had  been  foreseen  and  provided  for. 
Having  stated  the  bills  drawn  on  them,  \&  adds,  in  th& 
usual  style  of  letters  of  notice,  «  which  drafts  you  will 
«« please  to  honor.**  After  stating  the  drafts  on  Crom- 
melin  and  ^ons,  he  adds,  ^  which  bills  yoU  will  no  djpobt 
^^  prepare  for  timely,  as  liiave  written  those  gentlemen.** 
This  is  not  the  language  of  an  agent  conaciou?  of  ha- 
ving transcended  his  powers. 

But  it  will  be  admitted  that  the  opinion  of  the  agent 
on  the  extent  of  his  powers  will  not  bind  bis  principals. 
Let  us,  then  enquire,  so  far  as  the  testimony  will  inform 
IIS,  into  the  opinion  entertained  oii  this  point  by  the 
principals  themselves. 

On  the  1st  of  November,  1806,  at  Bataivia,  Benjamin 
Munro  stated  an  accoupt  current  between  himself  and 
the  owners  of  the  ship  Patterson,  according  to  which 
the  executors  of  John  innes  Clark  admit  the  settlement 
to  have  beem  made  on  the  arrival  of  the  vessel.  That 
account  debits  the  owners  with  S9090,  the  amount  of  in- 
Toice  of  505  Pecols  of  coffee  shipped  on  board  the  Pat- 
terson, on  their  account  and  risk^  and  with  the  1$  per 
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^nt.  nAxSBce  on  the  bills  drawn  on  them^  and  the  20  per  culbk'v 
cent,  advanced  on  the  bills  drawn  on  Croimnelin  and    kxr's. 
sons9  and  credits  them  with  the  anutunt  of  those  bilJs. 
Tbe  eotry  of  the  last  mentioned  bills  is  thus  expressed^ 
<<  biHs  drawn  on  Messrs.  Daniel  Crontmelin  and  0ons» 
^<  payaUe  by  you  at  nine  months  sight" 

Tbb  account  charges  the  owners  with  the  disbuvse- 
ments  of  the  vessel,  whidi  exceed  the  funds  in  the  hands 
of  Muiiro9  other  than  those  produced  by  the  bills  of  ex- 
dkange,  so  that  the  whole  retui'n  cargo  was  purchased 
by  ^ese  bills.  !Not  a  sentence  escapes  eitlter  of  the 
own&ts,  d/sapproving  the  conduct  of  Miinro,  or  express* 
ing  suiprlze  at  it.  With  that  full  knowledge  of  th^ 
whole  transaction  which  is  given  by  the  letter  of  Mun- 
ro,  by  the  statement  annexed  to  it,  and  by  the  account ; 
with  full  information  that  the  whoJe  cargo  was  purchas* 
ed  with  bills  drawn  on  them  and  on  a  house  in  Amster- 
dam, to  be  paid  by  them,  they  receiv6  the  cargo  and 
dis^poae  of  it  t^  a  very  considerable  profit.  Can  they 
now  be  permitted,  in  a  Court  of  conscience  to  question 
the  antliority  by  which  the  bills  were  drawn. 

Tbfi  circamstances  which  prove  their  acquiescence  in 
this  author^y  are  not  yet  exhausted.-  The  Patterson 
sails  on  a  third  voyage  to  Baiavia,  and  Benjamin  Mun- 
];p  is  again  supercargo.  His  conduct  in  drawing  bills 
on  the  second  voyage  is  not  cejnsured.  He  is  not  in- 
fbriped  that  this  is  a  po^'er  not  confided  to  him  ;  titat 
be  has  mistaken  the  extent  of  his  authority ;  that  bis 
principals  aiY  not  bound  by  his  drafts.  He  goes  again 
to  India  in  the  full  belief  that  his  conduct  had  met  with 
perfect  approbation,  and  that  no  intention  existed  to 
throw  upon  him  the  bills  he  had  draw|i  on  Amsterdam 
for  monies  with  wliich  he  luid  purchased  the  second  car- 
go. In  this  belief  the  proceeds  of  the  wines,  placed  in 
the  hands  of  Van  Riemsdyk,  are  drawn  out  of  his  bands 
and  invested  in  another  return  cargo  for  the  owners  of 
the  Patterson* 

Had  there  not  been  an  entire  acquiescence  in  the  bill 
drawn  by  IlilB  on  Cmmfmefin  and  aon%  a  full  admission 
on  the  part  of  his  principals  that  they  were  responsible 
for  that  bill,  and  that  no  attempt  would  be  made  to  throw 
it  oa  hketk^  can  it  be  believed  that  the  proceeds  of  these 
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wines  would  have  been  invested  in  a  i;etani  cvrgo  fb 
the  owners  of  the  ship  ?  Had  Van  Riemsdyk  sttspectet 
that  the  owners  would  disclaim  the  authority  of  theii 
supercargo  to  draw  hills»  and  would  fail  to  place  iunds 
in  Amsterdam  to  meet  them,  and  would  endeavor  to 
turn  him  over  to  that  supercargo  for  payment,  is  it  crc- 
.  dible  that  he  would  have  |>ermitted  the  proceeds  of  this 
wine  to  pietss  out  o^  his  hands  without  an  attempt  to  se- 
cure himself? 

These  circumstances  strengthen  the  Conviction  grow- 
ing out  of  the  whole  conduct  of  the  owners,  that  in  draw- 
ing the  bill  for  which  this  suit  was  instituted,  Beojamia 
Munro  acted  within  his  authority. 

» 

This  testimony  is  opposed  by  the  answer  of  Clark's 
executors;  and  the  rule  that  an  answer  must  prevail 
unless  contradicted  by  one  witness  as  well  as  by  drcum- 
stances,  is  said  to  he  so  inflexible  that  the  strongest  cir- 
cumstances will  not  themselves  be  sufficient  to  outweigh 
an  answer.  ' 

The  general  rule  that  either  two  witnesses  or  one  wit- 
ness with  probable  circumstances  will  be  required  to 
outweigh  an  answer  asserting  a  fact  responsively  to  a 
hill,  is  admitted.  The  reason  upon  which  the  .rule 
stands,  is  this.  The  PlarntiiTcalis  upon  the  Defendant 
to  answer  an  allegation  he  makes,  and  thereby  admits 
the  answer  to  be  evidence.  If  it  is  testimony ,it  is  equal 
to  the  testim^ony  of  any  other  witness ;  and  as  the  Pfain- 
tiif  cannot  prevail  if  the  balance  of  proof  be  not  in  bis 
favor,  he  must  have  circumstanc-es  in  addition  to  his 
single  witness,  in  order  to  turn  the  balance.  But  cer- 
tainly there  may  be  evidence  arising  from  circumstances 
stronger  than  the  testimony  of  any  single  witness. 

The  weight  of  an  answer  must  also,  from  the  nature 
of  evidence,  depend,  in  some  degree,  on  the  fact  stated. 
If  a  Defendant  asserts  a  fact  which  is  not  and  cannot  be 
within  his  own  knowledge,  the  nature  of  his  testinnony 
cannot  be  changed  by  the  positiveness  of  his  a«^sertion. 
The  strength  of  his  belief  may  have  betrayed  him  into  ft 
mode  ofexpress|on  of  which  he  was  not  fully  apprized* 
When  he  intended  to  utt^ronly  a  strong  conviction  of 
the  c!!iu8tence  of  a  particular  i^t^  or  what  he  deemed  an 
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iofaUibl^  Redaction  from  fads  which  were  known  to  biotf  cxabk's 
he  m^y  ns^t^rt  that  belief  or  tbi^ideduction  in  terms  which    bxr's. 
couTejr  tte  idea  of  liis  knowing  the  fi»ct  it^If.  Thus,  when 
the  execstors  aay  that  John  Innes  Oai^L  r^ever  ^ve  Ben- 
jamin Munro  authority  to  take  up  money  or  to  draw 
bAISy  when  they  assert  ,that  Riemsdyk^   who  was   in 
Balana,  did  not  take  this  bill  on  the  credit  of  the  owr^ers 
of  the  Patterson^   but  on  the  sole  credit  of  Benjamin 
Muiiro*  they  assert  facts  which  cannot  be  within  their 
o¥ht  kmowledge«     In  the  first  insitance  they  speak  from 
lielidt;  in  the  last  they  swear  lo  a  deduction  which  they 
make  frua  the  admitted  fact  that  Munro  could  show  nd 
wntfara  aothority.    These  traits  in  the  character  of  tes-* 
timooy  must  be  perceived  by  the  Court,  and  must  be  al- 
lowed their  dne  weight,  whether  the  evidence  be  given  in 
the  form  of  an  answer  or  a  depi^sition.    The  respondents 
could  foond  their  assertions  only  on -belief^  they  ought 
80  to  haT^  expressed  themselves ;  and  their  havings 
petbaps  incautiouslyy  used  terms  indicating  a  knowledge 
ot  what  in  the  nature  of  things  they  could  not  know« 
cannot  give  to  their  answer  more  eifect  than  it  would 
have  been  entitled  to,  bad  they  been  more  circumspect 
in  andir  language. 

But  were  the  Court  to  allow  to  this  answer  all  the 
w^gH  which  is  claimed  for  it  by  counsel,  it  would  not 
av^  his  clients.  It  asserts  that  Munro  drew  bills  with- 
out aathority  from  his  owners^  but  does  not  assert  that 
bis  owners  nev^  conjGirmed  his  acts.  It  will  not  be  de^ 
nied  tliat  the  acts  of  an  agent,  done  without  Huthority^ 
may  be  so  ratified  and  confirmed  by  his  principals  as  to 
bind  th^i  m  like  manner  as  if  an  original  authority  had 
existed.  The  application  of  this  principle  to  the  case 
at  bar  is  as  little  to  be  denied  as  the  princit)le  itself; 
TAe  transactions  which  have  been  urged  to  show  an 
or^iaaJ  authority  to  draw  the  bill  in  question,  will  be 
mjoDecte4  without  being  recapitulated.  The  'Court  is 
of  opinion  that  they  amount  to  a  full  confirmation  of 
those  proceedings  of  their  agent  which  had  been  com- 
mmiicated  to  hia  principals,  and  to  an  undertaking  to 
perform  tiie  (^agements  he  had  made  for  them. 

It  is  nrged^  on  the  part  of  the  Appellees^  thiit  i\\\u 
tindertaking  is  not  joint,  but  sever^U  and  binds  each 
party  to  ttie  extent  of  ids  interei^^  apd  no  further^ 
VOL.  IX*  «4 
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The  Court  does  not  so  understand  the  transacfion^ 
The  undertaking  not  being  express,  its  extent  must  be 
determined  by  the  character  of  their  acts  of  confirma- 
tion, and  by  the  character  of  the  act  confirmed. 

The  bill  is  to  be  charged,  as  expressed  upon  its  face^ 
to  John  Innes  Clark^  anil  to  Munro,  Snow  and  Monro. 

In  his  letter  of  the  3d  of  November,  1806,  addressed 
to  his  owners,  Benjamin  Munro,  after  raentionii^  the 
bills,  says,  "  which  bills  you"  (that  is,  John  Innes 
Ciark  and  Munro,  Snow  and  Munro)  «  wiU  no  doubt 
prepare  for  timely." 

In  the  account  with  his  owners,  rendered  by  Benja- 
min Munro,  and  dated  the  1st  of  November,  18M,  he 
charges  them  jointly  with  the  coffee  purchased  by  these 
bills,  jointly  with  the  premium  advanced,  and  credits 
them  jointly  with  the  amount  of  the  bills*  This  aecount 
is  afterwards  referred  to  by  John  Innes  Clark  himself 
as  a  settted  account. 

The  Court  cannot  understand  the  undertaking,  proved 
by  these  papers  and  by  the  conduct  of  the  parties,  to  be 
other  than  a  joint  undertaking  of  the  owners  to  put 
themselves  in  the  place  of  Benjamin  Munro,  and  to  pro- 
vide  funds  to  take  up  the  bill. 

It  is  the  unanimous  opinion  of  the  Court  that  the  lia- 
bility of  the  owners  of  the  ship  Patterson  for  the  bill 
drawn  by,  Benjamin  Munro  in  favor  of  Riemsdyk  is 
precisely  the  same  as  if  it  had  been  draWn  by  themselves. 
They  have  made  his  act  their  act. 

It  is  said  that,  even  on,  this  principle,,  the  decree  is 
fpr  too  large  a  sum,  because  the  premiuhi  and  the  da* 
mages  cannot  be  recovered  in  a  Court  of  Chancery. 

There  is  no  evidence  that  the  contract  is  not  allowa- 
ble by  the  laws  of  Batavia ;  nor  did  the  owners,  when 
informed  of  it,  complain  of  its  terms.  '  This  Court  can-» 
not  presume  that  it  is  illegal. 

r 

The  damaged  form  no  part  of  the  contract,  and  cer- 
tainly cannot  be  decreed  by  a  Coiirt  of  Chancery^  ut- 
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less,  by  fte  laws  of  the  place  where  the  bill  was  drawn,  cxabk's 

they  become  a  part  of  the  debt.     Upon  this  point,  the  bxb's. 

Court  has  no  information ;  and  for  this  reason  the  de-  v. 

cree  mast  be  reversed*  VAir 


It  is  also  the  opinion  of  the  Court  that  the  dismtssid 
ot  ttt  biU  of  the  Complunants  as  to  James  Munro  and 
SaiDiieJl  SnoWy  the  surviving  partners  of  Munrot  Snow 
and  Muaroy  was  irregular  ;*  and  that  a  decree  ought 
to  have  been  made  against  them  also.  For  these  causes 
the  decree  most  be  in  part  reversed,  and  the  cause  re- 
manded to  the  Circuit  Court  with  directions  to  reform 
the  decfee  according  to  this  opinion* 

l%e  decree  ofUds  Court  is  asfottaws : 

Tins  cause  cane  on  to  be  heard  on  the  transcript  of 
the  record  of  the  Ctrcait'Coort  of  the  United  States  fur 
the  dtstnct  of  Rhode  Island,  and  was  argued  by  coun- 
sel;  which  bHing  considered,  the  Court  is  of  opinion 
that  John  Innes  Clark  in  his  life  time,  and  Munro, 
SnovF  and  Monro,  the  owners  of  the  ship  Patterson, 
were  jointly  liable  for  the  bill  of  exchange,  in  the  Com- 
plainant's bill  mentioned,  to  the  same  extent  as  if  the 
said  bill  bad  been  drawn  by  tliem ;  and  that  the  estate 
of  the  Bud  John  Innes  Clark,  in  the  hands  of  his  execu- 
tors, is,  in  equity,  chargeable  with  the  said  debt,  as  far 
as  the  89id  John  Innes  Clark  in  his  life  time  w^  charge- 
able therewith.  This  Court  is  therefore  of  opinion  that 
there  is  no  error  in  so  much  of  the  said  decree  of  the 
Circuit  Court  for  the  district  of  Rhode  Island  as  directs 
the  respondents,  the  executors  of  the  said  John  Innes . 
Clark,  deceased,  to  pay  to  the  Complainant  the  amount 
of  the  said  bill  with  interest  thereon,  froqi  the  time  when 
the  same  became  payable  to  the  day  on  wh^^h  the  said 
decree  was  tirade,  and  the  same  as  to  so  much  thereof 
is  affirmed.     And  this  Court  is  further  of  opinion  that 
the  Defendants  ought  not  to  hav^  been  ordered  to  pay 
damages  on  the  said  hill  without  proof  that,  by  the  lavy 
of  the  place  where  the  same  .was  dra>\ii,  damages  were 
made  payable :  in  which  case  the  persons  bound  to  pay 
the  said  bill  are  liable  ifi  a  Court  of  equity,  as  -well  as 
in  a  Court  of  law,  to  pay  such  damages.    This  Court 

*  It  isftrobable  that  the  Court  did  not  observe^hat  the  ditmissri  of  th^ 
^iU  as  to  Munro  Snow  and  Monro,  was  with  tl^e  awent  of  jthe  Copipla^sMi^t 
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x^LiLBK^s  is  also  of  opinion  that  60  mucb  of  the  said  decree  dli  dis- 

^bxr's.     misses  the  uiil  of  the  Complainants  as  to  James  Mimro 

T.        and  Samuel  Snow^  the  surviving  partners  of  MuiirOf 

YAK      Snow  and  Munro,  is  irref^ulart  and  that  a  decree  ought 

BIEMS-    to  have  been  made  against  them  likewise.    It  isy  there- 
D¥K.      forey  the  opinion  of  this  Court  that  so  macli  sf  A^  said 

-«— — — ^  decree  of  the  Circuit  Court  for  the  district  bf  lUtode  Is- 
land, made  in  tliis  case^  as  directs  the  AppeUatitdtopaj' 
to  the  Complainant^  in  that  Court,  damages  at  tiift  rate 
of  ten  per  centum  on  the  amount  thertofi  witb  intereat 
thereon ;  and  so  much  of  the  said  decree  as  dismisses 
the  bill  of  the  Complainant  as  to  JaUiea  Maiuro  and 
Samuel  Snow,  the  surviving  partners  of  Manro^  Sbow 
and  Munroy  is  erroneous  and  ought  to  be  reversed,  and 
the  same  is  reversed  accordingly.  And  ftis  Court  doth 
furtherorder  and  decree  that  the  said  cause  be  remand- 
ed to  the  said  Cirt;uit  Court  for  ttie  ^trict  of  Rfiode 
Island  with  directions  to  receive  pro<»r  of  the  law  of 
Batavia  respecting  protested  bills  of  exchange^  i»  con- 
form ats  decree  to  this  opinion,  and  to  midie  the  same 
against  the  surviving  partner  or  partners  of  the  late 
commercial  houde  of  Munro,  Snow  and  Mimiti  as  well 
as  against  the  Appellants ;  aU  which  is  ordered  and  de-' 
creed  accordingly. 


■tfi 


1815. 

feb.        SSth. 


FINLEY  V.  WILLIAMS  ^5l>  othebs. 
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In    Kentaekj 
^  Courts  of 
law  will   not 
look    beyond 
the  patent,  bat 
i^oarts  of  eqiui- 
tjr  jirill;    and 
irill   giye    ra- 
lidity    to    the 
elder  eiiitry  a- 
gainst  an  elder 
patent. 

Betv^een  pre* 
£mptioi| 


i  : 


TfilS  was  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  tlie  district  of  Kentucky,  in  a  suit  in 
chancerj,  brought  by  Finley  to  compel  Williama  and 
others,  who  had  the  elder  patent,  to  convey  certain 
lands  to  the  Complainant  which  he  claimed  by  virtue 
of  a  prior  settl^eii^ent.  •  . 

The  cau^e  was  argued  by  Pope,  for  the  ^SppeUafiti^ 
and  Clat,  for  the  Jippellee,^,  on  the  22d  of  Febmaiyi 
j|L915,  in  the  absence  of  the  reporter. 


\ 


,  \ 
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FAmanf  tsth^  1815.     Msent.*..Toim,  J.  tinut 

MiBiSHiLii^  Clh  J'  delivered  the  opinion  of  the  Court  wiixiaub 

This  canse  depends  on  the  land  law  of  Virgimajn8*;ts,tiieiiri- 
wiiicli  lA  also  the  land  law  of  Kentucky,  that  state  ^enTwIu^id 
ftarittg  foriteed  a  p.irt  of  Virginia  when  the  act  was  the  Uid  a- 
passed  in  which' the  titles  of  both  Plaintiff  and  i>efen- l^j;^  P*;^ 
dant  origiBatcd.  Both  parties 'ciann  the  land  in  con- try,  mrrey  fe 
troversy  by  virtue  of  improvements  made  previous  to  P^J^JJ^  ^^^_ 
the  first  day  of  January,  1778,  which  iniprovementstuato  thedig. 


eD« 


were  recognized  by  the  act  generally  termed  « the  pre-  n»'y  ^  »» 
rious  title  iaw,'^  and  gave  the  persons  making  them  a^^So!!*wftr- 
pre-eiii|>tion  of  one  thousand  acre§.  of  land,  to  include  nint,thit  the 
tlie  improTement,  on  paying  therefor  the  price  at  which  ?J**2rin^*Si 
the  su^e  sold  its  vacant  lands,  <«  provided  they  respec-  for  the  im- 
*<  tively  demand  an<l  prove  their  riglit  to  such  pre-emp-  J^^JST^**^^ 
^  Uqn  before  the  commissioners  for  the  county  to  be  ap«  in  fact  include 
f*  pmatied  by  virtue  of  this  act,  within  eight  months/*     the  improvc- 

An  entry  caU- 

Iii  the  year  1781  an  act  passed  which,  after  reciting  inj^r  for  «Uie 
ihiU  hy  the  discontinuance  of  tlie  commissioners  in  the  ^^^^^u^iot 
district  of  Kentucky,  many  good  peofde  of  the  common-  sapport  a  tnr- 
wealth  were  prevented  from  proving  their  ri^ts  of  s^t"f^iJ^dS^Uie 
tlfmeat  and  pre-emption  in  due  time,  owing  to  their  upper  Blue 
hemg  engaged  in  the  public  service  of  this  country,  en-  ^**^«'j*^^^ 
acts  that  the  county  Courts  in  which  such  lands  may  ^i„g 'general- 
lie  be  empowered  and  required  to  hear  and  determine  w  called  "th* 
such  disputes,  and  that  the  register  of  the  land  office  be  ^fv  S^'^^i- 
efflpoarered  and  directed  to  grant  titles  on  the  deter-  though  there 
minations  of  such  Courts,  in  the  same  manner  as  if  the  ""^^g-^^j,^^ 
commissioners  had  determined  the  same*  try  which 

seem  to  desig- 

K  appears  that,  in  the  year  1773,  John  Finley>  the  ^jTsSe  LiiSt 
FtamtlfFin  the  cause,  marked  and  improved  the  land  in  asthe  place  in^ 
pontovcrsy.     He  entered  into  the  continental  Service  ^°^^ 
in  the  year  1776,  and  continued  therein  throughout  the 
war.  '  His  claim  was  not  made  before  the  commission- 
ers, but  was  made  to  the  Court  of  theconnty  in  which 
the  lands  lie,  by  which  Court  his  claim  was  allowed, 
and  the  following  certificate  was  granted :  «  At  a  Court 
?*hcld  for  the  county  of  Fayette,  March  12th,  1782, 
'<  appliratton  and  satisfactory  proof  being  made,  this 
f^  Canrt  doth  certify  that  John  Finley  is  entitled  tp  the 
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FI9LET    ^'  pre-emption  of  1000  acres  of  land»  sitimte  the  on  main 

V.        **  braocli  of  Licking  Creek,  to  include  an  improvement 

wiixiAMg  "made  in  tfie  year  1773,  by  said  Kinley,  and  to   be 

&OTUEB8.  '^  bounded  by  a  survey  made,  at  the  time,  for  him,  which 

**  includes  the  Upper  Blue  Lick,  by  virtue  of  such  mark- 

^<  ing  out  and  improving,  and  his  being  in  public  ser- 

«  vice  when  the  commissioners  sat  in  the  ()|atrict,  and 

^<  thereby  pr^ented  applying  for  the  sameJ 


yy 


A  pre-emption  warrant  was  obtained,  and,  on  the 
i4th  day  of  November,  in  the  year  1783,  an  entiry  was 
made  with  the  proper  surveyor  in  the  following  words: 
'<  John  Pinley  enters  1000  acres  of  land  on  a  pre-emp- 
<<  tion  warra/it.  No*  25^6,  on  Licking,  to  include  the 
"  Upper  Blue  Lick,  and  bounded  on  tiiree  sides  by  the 
<<liiie  of  an  old  survey  made  in  the  year  1773,  begxn- 
<<  ning,"  &;c.  This  entry  was  surveyed,  and  a  paik;nt 
issued  thereon* 

William  Lynn,  under  whom  tlie  Defendants  daim, 
made  an  improvement  on  the  same  ground,  in  the  year 
1775,  and  Isud  bis  claim  before  the  commissioners,  who 
allowed  tlie  same,  and  granted  a  certificate  therefor, 
dated  the  20th  day  of  November,  in  the  year  1779,  in 
the  following  words :  **  William  Lynn  this  day  claimed 
<<  a  pre-emption  of  one  thousand  acres  of  land  at  the 
^<  state  price,  lying  on  the  south  side  of  Licking  Creek, 
<^  known  by  the  name  of  the  Big  Blue  Lickf  to  include 
<^  the  said  lick,  lying  in  a  short  bent  of  the  said  creek, 
^  by  improving  the  same  in  the  year  1775,  &c''  On 
the  %%'\  of  June,  1780,  Lynn,  having  obtained  a  pre- 
emption warrant,  entered  the  same  with  the  proper  sur^ 
veyor,  in  these  words :  «<  William  Lynn,  James  Bar- 
«  hour  and  John  Williams  enter  1000  acres  of  land 
«  upon  a  pre-emption  waiMrant,  beginning  a  quarter  of 
^  a  mile  below  the  Big  Blue  Lick  on  Licking,  on  the 
^«  south  side  tliereof,  running  on  both  sides  of  the  said 
^  creek,  and  east  and  south  for  quantity/*  This  entry 
was  so  surveyed  as  to  include  the  lands  in  dispute,  and 
a  patent  was  obtained  thereon  of  an  earlie i*  date  than 
that  of  Finley.  Upon  this  patent  an  ejectment  was 
brought,  and  judgment  obtained  by  Lynn,  Barboor  and 
Williams.  Finley  lias  brought  this  suit  to  compel  a 
conveyance  of  that  part  of  the  land  held  by  Lynn  and 
othjBrs,  which  is  included  in  his  patents    On  a  hearing) 


Jk. 
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it  was  the  opinion  of  the  Circuit  Court  that  Lynn  and   finlet 
others  held  the  better  title ;  in  conformity  with  which  a     .  v. 
decree  was  made.    From  that  decree  Findiey  has  ap-  wiixiams 
pealed  to  this  Court*  &oth£B8« 

The  peculiar  state  of  titles  to  land  in  Kentucky,  a 
senior  patent  being,  in  many  cases,  issued  on  a  junior 
tirie,  and  it  being  a  rule  hi  their  Courts  of  law  not  to 
look  beyond  the  patent,  have  settled  the  principle  that 
Courts  of  equity  will  sustain  a  bill  brought  lor  the  pur-^ 
pose  of  establishing  the  prior  title  by  entry,  and  of  ob-- 
taining  a  conveyance  from  the  person  holding  under  a 
senior  patent  issued  on  a  junior  entry.  The  Courts  of 
the  United  States  have  conformed  to  this  practice,  and 
adopted  the  principle. 

It  is  also  settled  in  Kentucky  that,  V^tween  pre-emp- 
tion rights,  the  prior  improvement  will  hold  the  land, 
although  the  certificate  of  the  commissioneif},  the  entry, 
the  survey  and  the  patent,  be  all  posterior,  in  point  of 
time,  to  those  obtained  by  the  person  who  has  made  an 
ifflprovement  of  a  later  date. 

It  follows,  from  these  established  principles,  that  Fin- 
ley  must  prevail,  unless  he  has  lost  the  right  acquired 
in  consequence  of  his  improvenien^ 

The  Circuit  JMdge  was  of  opinion  that  this  right  was 
}ost  by  tlie  form  of  his  entry  with  the  surveyor.  Not 
having,  in  that  entry,  called,  in  terms,  for  his  improve-^ 
ment,  that  Judge  was  of  opinion  that,  although  his  entry 
does»  in  fact,  comprehend  his  improvement,  yet  he  has 
sarrendeted  the  preference  which  liis  pre-emption  war-* 
rant  gave  him,  and  sunk  his  claim  to  the  level  of  aconl'^ 
mon  treasury  warrant.  This  Court  can  perceive  no 
reason  for  that  opinion.  The  law  requires  that  the  en- 
try shall,  in  fact,  include  the  improvement,  but  does 
not  make  it  essential  to  the  dignity  of  the  entry  that 
the  improvement  shall,  in  terms,  be  called  for«  The  ce'r« 
tificate  expressly  states  that  the  land  granted  is  to  in- 
clude the  improvement ;  and  the  entry,,  which  is  made 
with  remarkable  precision,  conforms  exactly  to  the  cer- 
tificate in  the  description  of  the  land  intended  to  be 
tftken. 
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:mriAT       But  it  is  contended  by  the  Defendant  that,  whoever 

V.        may  be  the  opinion  of  the  Couit  on  this  point,  Finley^s 

WILLIAMS  title  as  to  a  pre-emption,  must  yield  to  tbat  of  Lynn,  m 

&0THBB8.  consequence  of  his  having  omitted  to  assert  his  claun 

^  before  the  Court  of  commissioners.    The  legiBlatiire 

could  not,  it  is  said,  after  permitting  the  time    for 

making  this  claim  to  expire,  revive  it  to  the  prejudirc 

of  any  other  person  who  had  acquired  title  to  thc-laiid* 

It  is  added  that  the  derisions  in  Kentucky  have  \>fieti 

adverse  to  titles  to  pre-emptions  depending  on  certiicales 

granted  by  the  county  Courts,  in  cases  where  they  come 

.into  competition  with  titles  gained  before  the  grant  of 

such  certificates. 

This  Court  would  not  willingly  depart  from  the  state 
derisions,  if  they  have  settled  the  prin'iple  the  one  way 
or  the  other ;  and  would,  therefore,  have  defewei  the 
determination  of  this  cause  until  more  certain  ip^rma- 
tion  could  be  obtained,  had  it  rested  solely  on  the  va- 
lidity of  the  Plaintiff's  title  as  founded  on  a  jw^-emp- 
tion.  But  on  an  Inspection  of  the  record,  the  entry  of 
the  Defendants  is  deemed  so  radically  defective  as  ne- 
cessarily to  yield  to  the  title  of  the  Plaintiff,  should  his 
warrant  even  be  reduced  to  the  grade  of  a  treasury 
warrant* 

The  law  requires  that  the  holder  of  a  land  warrant 
w  shall  direct  the  location  thereof  so  sp^pialfy  and  jare- 
«<  cisely  as  that  others  may  he  enabled  with  certainty  to 
« locate  other  warrants  on  the  adjacent  residuum.** 

Such  has  been  the  difficulty  of  making  special  leca- 
tlons,  that  much  of  the  precision  which  the  law  would 
seem  to  require,  has  been  dispensed  with ;  but  a  reason- 
able and  practicable  certainty  has  always  been  deemed 
necessary;  and  wherever  the  material  and  fnincipal 
call  of  a  location  has  been  calculated,  instead  of  inform- 
in«c>  $0  misguide  subsequent  locators,  the  location  itself 
has  been  brought  into  hazard,  and  it  has  often  been  de- 
termined that  the  survey  was  made  on  otiier  land  than 
that  which  the  entry  covered.  ^  ^ 

In  examining  these  questions,  the  Conrta  of  Keiihic- 
ky  have  univfrsally  and  properly  determined  that  all 
subordinate  calls  in  an  entry  must  yield  to  a  prindpal 


eafl  to  "Mth  ticy  ih^y  bte  ^pugnailt.    If  a  great  and   indit 
pr6muiit6  object/ immoveable  and  durable  in  itself,  and        v. 
oC  gen^fd  ncrtorietj,  be  calkd  for  iii  a  focation,  that  db-  wi.'XiAMa 
ject  muB^  fix  and  locate  the  entity,  although  other  minor  &OTH£BSi 
and  lia/fMity  objects^  to  be  discovered  only  by  a  strict 
and  fluceessfili  search,  might  prove  that  the  locator  rc- 
afff  mtenAed  t6  take  other  hmi. 

In  the  entry  of  Lynn  and  others  there  M  such  a  prin- 
cipal  call.  The  Big  Blue  Lick  is  perhaps  an  object  of 
as  uni^Tsal  notoriety  as  any  in  K(  ntu(  ky ,  But  there 
are  two  Blue  Licks  on  the  same  creek,  and  both  of  tlitm 
are  hrge  licks.  In  such  a  case,  the  locator  Would' cer- 
tainly he  at  liberty^  atid  it  wotild  be  his  duty  to  desig- 
nate die  lick  he  intended  to,  take ;  fqr  if  his  entry  would 
apply  to  the  one  as  well  as  to  the  other,  it  would  be  just- 
ly chargeable  with  a  vagueness  which  would  leave  sub- 
^uent  locators  unable  to  locate  with  certainty  the  ad- 
jacent residaam.  This  entry  has,  in  its  terms,  desig- 
nate!} ftfi^  Uck  intended  to  be  includ^d^  It  is  <<  Vie  Big 
Blue  lack.''  The  entry  does  not  call  foi^  a  Big  Blue 
Lick,  buthtOie  Big  Blue  Lick^  thereby  excluding  any 
^ibeF  lick  than  that  which  was  emphatically  denomina- 
ted the  Big  Blue  Lick. 

We  are  th6n  to  ask  which  of  these  licks  a  man  iii 
Kentucky,  holding  a  warrant  Which  he  intend^  to  lo-^ 
cate,  would  suppose  was  the  Big  Blub  Lick; 

Upon  this  subject  the  testimony  Is  not  douhtful;  It 
is  in  full  proof  that,  at  the  time  the  entry  of  the  Defen- 
dants was  made,  and  for  some  years  before^  the  Lowei* 
Blue  Licks  were  generally  called  the  Big  Blue  Licks  j 
arid  that  where  the  Defendantd  have  surveyed  warf 
known  by  the  name  of  the  tipper  Blue  Licks.  They 
were  sometimes,  though  rarely,  distinguished  from  each 
either  as  the  Uppef  Big  Blue  Licks  and  the  Lower  Big 
Blue  Lickjs }  sometimes  as  the  Upper  and  the  Lower 
Bloe  Licks  ^  but  the  term  th^  Bl^  Blue  Licks^  when 
used  without  the  word  "  upper^'  or  <«  lower,'^  was  uni^ 
versally  uliderBtood  to  dei^ignatei  the  Lower  Blue  Lick8<» 

The  com^iahy^  which  made  thid  location  in  1775,  had 
not  discovered  the  Ltiwer  Blttfe  Licks,  and  theriefore  de- 
nominated the  Iftpring  which  they  did  di«cover>  <«  4^ 
VOL.nfc  *» 
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ftVLEY    Big  Blue  Lick  f  but  the  Hame  originated  and  ^rpired 
V.        with  tliemsekes.    It  was  never  adopted  by  the  people  af 
WILLIAMS  the  country.    It  is  probable  that  Lynn  did  contemplate 
Ic OTHERS,  the  Upper  Blue  Licks  when  he  made  his  entry ;  butbe- 
-— — — ^  tween  conflicting  entries  k  mistake  of  this  kind  is  fsttal 
to  the  person  who  commits  it.    In  the  case  of  Taylor 
,  «nd  Hughes  it  was  impossible  not  to  perceive  that  Tay- 
lor intended  one  creek  when  he  named  another;  but 
subsequent  locators  could  judge  of  his  intentiim  only 
from  the  words  of  his  entry. 

But  it  is  contended  that  there  are  otliei*  explanatory 
calls  in  the  entry,  which  cure  the  defect  which  has  been 
stated,  and  designate,  with  sufficient  certainty,  that  the 
Upper  Blue  Lick  was  intended  to  be  included  in  the 
entry. 

The  entry  is  said  to  require  a  lick  on  the  souA  side 
Of  Licking ;  and  the  spring  which  issue*  at  the  Upper 
Blue  Lick  is  on  the  south  side.  The  words  are,  <«  Be- 
<*  ginning  one  quarter  of  a  mile  below  ttie  Big  Blue 
<^  Lick  on  Licking,  on  the  south  side  thereof.'*  The  lo- 
cator intends  to  describe,  his  beginnings  and  these 
Words  are  to  be  construed  with  reference  to  that  inten- 
tion. Do  the  words,  «<  on  Licking,*'  describe  the  place 
of  begiiining,  or  the  location  of  the  Big  Blue  Lick? 
The  latter  was  unnecessary,  because  there  was  no  Big 
Blue  Lick  except  on  Licking;  and  because,  were  the 
fact  otherwise,  the  lick  would  be  ascertained  by  calling 
for  a  beginning  a  quarter  of  a  mile  below  it  on  Licking. 
..  But  the  beginning  nxight  be  a  quarter  of  a. mile  beJow 
the  lick,  and  yet  not  on  the  creek.  *  The  beginning 
would  be,  in  some  degree,  uncertain,  unless  it  be  fixed 
.  by  those  words.  The  entry  is  understood  as  if  it  were 
l^xpressed  thus :  <<  Beginning  on  Licking,  on  the  south 
side  thereof,  a  quarter  of  a  mile  below  the  Big  Blue 
Lick."  If  reference  be  had  to  tlie  cerfificate  granted  by 
the  commissioners,  that  places  the  land,  not  the  lick,  ob 
the  south  side  of  the  creek. . 

A  cabin  and  a  marked  tree  in  a  counU'y  foil  of  cabins 

ahd  marked  trees,  cannot  control  a  call  made  for  an  ob- 

^  ject  of  such  general  notoriety  as  the  Big  Blue  Lick.  A 

subsequent  locator  would  look  for  them  only  at  the  Big 

BlueLicb 
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■ 

It  \8  the  opinion  of  this  Coui't  that  the  decree  of  the   fihxet 
Circuit  Court  be  reversed  and  annulled,  and  that  the        f . 
DefeadgBts  be  decreed>^tp  convey  to  the  PlaintiflT  so  wiixiAMS 
mucb  of  the  land  comprehended  within  this  grant  as  ap-  &othbbs, 
pears  by  tbe  survey  made  in  this  cause  to  lie  within  the 
bounds  of  the  grant  made  to  the  Complainant.* 

'  The  opiniaii  of  the  Circuit  Court,  consisting  of  judges  Tons  and  Imnu^ 

vj|8  as  foJIows  : 

The  ebkniof  the  parties  in  this  suit  eommenaed  as  pre-emption  rig;hti^ 
yet\>y  Ikirnbietpient  acts  in  making  their  entries  with  the  surveyor  they 
haTC  redoBcd  them  to  the  footing  of  treasury  warrant  elaims,  by  omitting  in 
their  entries  to  call  for  their  respective  improvements,  the  foundation  and 
essence  (if  ppeNcmptian  rights.  Hughes's  Rep.  194,  Bryan  and  Owings  ▼. 
Wallace.  These  etr^umstances  lender  it  unneeessaiy  for  ihe  Court  to  ex- 
press aaspinnn  as  to  the  desoription  of  persoiiS  conteijaplated  to  be  relieved 
by  tbe  att  of  the  Virginia  legislature  which  passed  in  May,  1781. 

The  Defendants  derive  their  title  under  an  entnr  made  the  'SSd  of  Jun^, 
178'\ tn  the  words  foUpwing,  to  wit :  -'William  Lyitn,  James  Bvbour  and 
''John  Williams  enter  1000  acres  upon  a  {Hre-^mptaon  warrant,  beginning 
"one  (\aatterQr  «  mile  b^w  the  Bie  Blue  Liek,  on  Licking,  on  the  south 
"  side  thereof,  ninttin|  up  both  sides  of  the  said  creek,  and  east  and  south  for 
Quantity/'  irtioeb  being  of  elder  date  than  that  of  the  Complainants,  the 
Defendant  holding  the  elder  grant  for  the  lands  in  controversy,  I  shall  there- 
fore eonjMer  thc^lidity  of  their  entry  first,  and  test  thereby  their  right  to 
the  land  in  dispaie,  which,  if  it  be  ddectlve  and  cannot  be  supported,  must 
yield  to  the  Cbmplainant,  whose  entry,  in  that  ease,  is  deemed  good  and  va<i 
lid  /or  so  much  as  it  can  legally  cover. 

The  important  caU  in  the  entry  ef  the  Defendanto  is  '^  the  Big  Blu«  Lick 

*'  on  licking,  on  the  south  side  thereof." 


The  Tiiklity  of  this  entry  rests  on  the  following  points:  Was  the  Uck,  d« 
scribed  ia  the  cooneeted  plat  filed  in  this  suit  by  the  name  of  the  Blue  lick 


%  the  testimony  ti^n  in  this  cause  the  lick  in  controversy  was  discover- 
edby  the  Cooip|«„aot  and  his  fellow  adventurers  in  the  vear*! 775,  and  was 
by  them  cdled  the  Upper  Blue  Lick  in  eootra-distinction  to  anoiherand 
^f^iick  which  bad  &en  been  discovered  by  some  of  tiie  company  lower 
dowoLickiDg. 

In  the  year  1775  another  company  of  adventurers,  consisting  of  five  persona 
w  vhora  William  Lynn  wa*  one,  discovered  the  lick,  and  by  them  it  was 
called  the  «  Big  Blue  Lick,"  and  from  the  entry  made  with  the  surveyor  by 
Ltdd,  it  vas  so  known  to  him,  and  called  by  that  name  on  the  S2d  day  pf 

Jane,  1780. 

Pwm  the  year  1777  to  the  present  day  the  lick  has  been  generally,  and 
pertiaps  aniversally,  with  the  above  exception  by  Lynn,  de9^naied  by  tha 
name  of  the  Upper  Blue  Lick.  The  weight  of  testimony  preponderates,  as 
to  the  name  of  the  lick,  in  favor  of  the  Complainant.  Therefore,  as  to  the 
jptorietv  of  the  lick  by  the  name  of  **  the  Big  Blue  lick,'*  the  entry  of  the 
Oefeodants  is  defective. 

Although  it  often  happens  that  notoriety  of  an  object  called  for  in  an  cn^  * 
^cannot  be  satia&ctorily  proved,  yet  Uie  ideptity  thereof  mfj  be  lo  det^  . 


17f  SUPREME  CO|[J)lT  v.  S, 

« 

yDfUST     scribed,  Aat  it  may  be  footid  by  reasoimble  enqohry  sted  searchinp  Cherefor, 
•     tod  when  found,  kno#n  by  the  description.    In  that  case;  kkntiU'  b  equal  to 
^*  notoriety. 

7  -«B       ^  ^*  "<*^  enquire  how  fiir  the  identity  of  the  lick  called  for  in  the  entry  oF 

«C  OTHBRSt  ijjg  Defen^ts  can  be  sp^orted.     » 

/•U  the  witneises  \n  the  eaaie  speak  of  the  Hckin  question  as  being  a  bhi« 
lick,  and  itis«o  ^dmittod  by  the  parties  who,  in  their  admissieii,  rie^kresent  the 
salt  water  issiuog  from  the  spring  to  be  of  a  bluish  color.  There  m  ao  testi- 
mony  whieh  proves  the  existence  of  any  Blue  lick  on  Licking,  except  the 
Upper  and  Lower  Blue  Lieks.  The  testimony  establishes  two  salt  brings 
on  the  south  side  of  Licking;  that' the  one  lowest  down  is  leas  than  ^  upper 

Sring ;  th^t  there  Is  ano^er  salt  spring  on  the  nortfa  ride  of  Lieiciiig^  at  <he 
,  see  c^led  the  Lover  BkuB  Ucka,  which  is  larger  than  that  on  the  waih 
»de  of  the  streain ;  and  that  there  is  no  salt  spring  on  the  north  ade  f>f  lick- 
ing opposite  th0  upper  lick.  The  witnesses  also,  when  speaking  of  the  lowsr 
salt  spings,  deaciihe  tbem  generally  as  one  entire  object^  **the  l^over  Bine 
Lick/'  or  Licks;  and  tVilliam  BrooAcs  deseribes  both  the  Upper  and  Lower 
Blue  Ucks  as  big  licks,  and  that  the  upper  spring  dischaiges  most  ivater. 

The  Courts  in  this  country  have  'always  endeavored  to  sustain  an  entrr,  if 
by  reasonalile  conatmction  it  be  posoble  For  this  purpose  they  wiH  rqect 
an  absond  or  SDperflqous  eaH :  they  will  supply  a  word:  they  will  eoMider  s 
fan  not  proved  as  expunged;  a^d  although  there  ace  more  sdlegtdions  than 
are  proved,  yet  if  enough  is  proved  to  render  the  entry  suffieientiy  cerudo, 
tibt  Court  vill  support  ib 

These  obsenrations  %re  made  to  show  that  the  Courts  will  go  great  lengths 
1.0  support  defective  entries  in  imperfect  and  unimportant  ealli|»  and  are  not  ap- 
plicabie  to  the  entry  pow  under  consideration,  which,  in  itaelfy  is  considered 
as  possesang  sufficient  i<lent((y  to  put  a  subsequent  locator  upon  enquiry,  and 
inrhen  lound,  to  know  the  place  by  the  description  contained  in  the  entry. 
The  Upper  and  Lower  Blue  Licks  bad  received  appropriate  names  as  early 
9B  the  year  1777.  The  Lower  Blue  Licks,  although  there  were  i^tfaat  place 
two  salt  springs,  one  on  the  noith  and  the  other  on  the  south  tide  oC  IkkiDg, 
had  received  an  appropriate  name  coav^ihg  the  itlea  of  unity.  This  waanot 
the  situation  of  the  Upper  Bloc  lick,  which,  although  it  had  also  an  appro- 

Sriate  name  by  which  it  was  most  generally  known  at  the  time  th^entiy  of 
le  Defendants  was  made,  yet  it  lies  altogether  on  the  south  nde  of  Licking. 

.  The  testimony  taken  in  this  cause  supports  eveiy  call  in  the  enlry  of  the 
Defendants.  AH  the'  witnesses  concur  that  the  "place  desig^ted  in  the  eon- 
Qected  plat  as  a  blue  lick  is  entitled  to  that  appellation.  Br^iks  says  that  both 
the  licks,  i.  e.  the  Upper  and  Lower  Blue  Licks,  are  big  licks;  andib  answer 
to  a  request  to  express  his  opinion  which  of  the  two  was  the  largest,  nid  h^ 
woakl  recommend  an  examination;  and  the  upper  lick  is  on  the  soolhade  d 
licking.  These  facts  apply  to  the  description  given  in  the  Oefendaats  entiT, 
and  will  not  apply  to  the  Lower  Blue  licks  Therefore,  as  no  eiifire  hhie 
lick  is  proved  to  exist  on  the  south  side  of  Licking,  except  that  designated  in 
the  connected  plat,  the  entry  of  ;^ie  Defendants  is  sustained,  and  the  Court  is 
pt*  opinion  that  no  doubt  could  exist  in  the  mind  of  a  subsequent  locator,  upon 
viewing;  the  Upper  and  Lowei-  Blue  Licks,  and  comparing  the  stuation  and 
Other  circumstances  ^Itendmg  the  Upper  Blue  tick,  with  the  entry,  but  thai 
it  was  the  place  described  and  would  defeat  any  idea  of  ambiguity,  if  it  bad 
pccurred. 

On  examining  the  connected  plat  I  find  tliat  the  Defendants  have  com- 
rnehce^  thw  survey  on  Licking,  about  one  hundred  poles  hclpw  the  lick, 
whereas,  by  the  entry,  they  ought  to  have  begun  only  eighty,  that  being  the 
precise  distance  called  for  as  the  point  of  be^nning  of  their  survey;  to  rectify 
-^hich  a  new  survey  was  ordcr^,  up6n  the  return  of  which,  the  Defendants 
'jvere  decreed  to  convey  to  the  Complainants  so  much  of  the  land  as  was  in  the 
J)efcndants  qriginal  sprvey,  and  was  now  left  out  by  the  new  surrey,  as  in- 
terfered witl|i  the  Complainant's  survey,  and  that  the  CpmpUrinaDf s  \fii  be 
dismissed  as  t<>  an  the  residue. 
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M^rVEH'S  Lessee  v.  WALKER  amd  akotheh.        1815. 

■ff»»  Feb.         ^9th. 


-iTri 


.Ibm^—XiTiirGsftroN,  J.  St^t^  J.  ^  Todd,  X 

£S&pB  to  the  Circuit  Court  for  the  district  of  if  there  k  no^ 
£a9t  Tennessee,  IB  an  action  of  ejectment  brought  by  tbmg  in  a  pit- 
the  Plaintiff  in  error  against  the  Defendants*  SS^iSr  foT^^ 

course  and  dit- 

The  case  is  thus  stated  by  the  chief  justice  in  deliver.  [^„^^^,^^ 
log  th«  ofinion  pf  the  Court.  ed  t>y  tbe 

courtesanddis-i 

«  On  the  trial  the  Plaintiff  pro^Mcei  two  patents  for  ^t^t,i^L<S^ 
6000  acres  each,  -from  the  state  of  North  Carolina,  ini^tothe  m^,- 
granting  to  Stockley  Donalson,  from  whom  the  Plain-  ^  '"*"■ 
tiff  derived  bis  title,  two  several  tracts  of  land  lying  on  ccmneanddii. 
Crow  Creek,  the  one.  No.  18,  beginning  at  a  box  cWer  ^  J»JJ«J^ 
standing  on  a  ridge  corner  to  No.  11,  &c.  <<  a$  by  the  ior  natnrai  ob- 
«  jM  btnunto  annexed  iiviU  appear.^*  The  plat  and  i^^ 
certificate  of  survey  were  annexed  to  the  grant.  MppoSS'to** 

have  been  ae- 

The  Pbiiitiff  proved  tb^t  there  were  eleven  other  Sj" Vtf!I1J3 
grants  of  the  same  date  for  5000  acres  each,  issued  from  tention  of  the 
the  state  rf  Nortfa^aroliria,  designated  as  a  chain  of  P^»^^<^j^ 
fittivejs  joining  each  other  from  No.  1  to  No.  11,  inclu-  I^^iog  ^ 
fiive,  eacheaUing  for  land  on  Crow  Creek,  as  a  general  the  actual  fur- 
caU,aiiitbecourfiies  and  distancesof  which,  as  described  Jfjpatent  re- 
in  the  grai^,  are  the  same  with  the  grants  produced  to  fer  to  a  plat 
the  jury.  It  was  also  proved  that  the  begiiining  of  the  ^"?;^^^*  ^ 
first  grant  was  marked  and  intended  as  the  beginning  a  water  course 
corner  of  No.  l,  but  no  other  tree  was  marked,  nor  was  ^  ^^  ^^ym. 
any  survey  ever  made,  but  tjic  jrfat  was  made  out  at  thm!^™^e 
R^deij^,  and  does  not  express  on  its  face  that  the  lines  land,  the  tract 
were  ran  by  the  true  meridian.  It  was  also  proved  that  ^^^Jl^, 
the  beginning  comer  of  No.  1,  stood  on  the  north  west  dude  the  vm- 
side  of  Cfow  Creek,  and  the  line,  running  thence  Jf  ^^"^ 
down  tiie  creek,  and  catledflfor  in  the  plat  and  patent,  is  near  as  may  be 
soatJi  40  degrees  west.  It  further  appeared  that  Crow  ^^Jj^^^^f^;*^" 
Creek  runs  through  a  viHcy  of  good  land,  which  is  on  li^^^thus  w 
an  average  about  three  miles  wide,  between  mountains  do  not  porrw- 
onfit  for  cultivation,  and  which  extends  from  the  begin-  ^^^  ^k- 
ningiif  the  survey  No.  1,  in  the  said  chain  of  surreys,  tances  men- 
antil  it  reaches  bdow  survey  No.  IS,  in  nearly  a  straight  **JJ^|^*j£ 
Une^  the  course  of  which  is  neaply  south  tbirly-five  de-  thm^^neHhex' 
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M'lVE&'s  grecs  west  by  the  needli  9  and  south  forty  degrees  west 

i«£ss££     by  the  true  iiieridian.     That  in  the  face  of  th»'  pints  un- 

X'.         nexed  to  tlie  grants,  the  creek  is  represented  as  running 

WAI.KEB  &  through  and  across  each  grant.  The  lines  in  the  certificate 

ANOTHER,  ol"  survey  do  not  expressly  call  for  crossing  the  cruk  ; 

but  each  certificate  and  grant  calls  generally  for  laud 

the  certificate  lying  On  Crovv  Cr*eek.  If  the  lines  of  tlie  ti;a(  ts  herein 
5j/"^;„"^Hefore  mentioned  No,  1?  and  13,  in  the  s^id  chain  of 
calls  for  that  surve^s,  be  run  according  to  the  course  of  the  needle  and 
S'^Tme-  *'^®  distances  called  for,  they  will  not  include  Crow 
tfaer  part>i  cril  Creek  or  any  part  of  it,  and  will  not  include  the  land 
cfcnce  ^  ^  in  possession  of  the  Defendants.  If  they  be  run  accord- 
Srv^yor  'in-  ^^^g  to  the  tiHie  tueridian,  or  so  as  to  include  Crow  Cr  ek, 
tended  to  ex- they  will  inclodo  the  lands  in- possession  of  the  Drfn- 
JJJ^^J^r^.  dants.  Whereupon  the  counsel  for  the  Plaintiff  moved 
ii^tothetrue,  tbe  Couit  to  tustruct  the  jury, 

wulnotaccord- 

n^%c°  meri^'  1-  That  the  lines  of  the  said  lands  ought  to  be  run 
according  to  the  true  meridian  and  liot  according  to  the 
needle. 

2,  That  tfie  lines  ought  to'  be  run  so  as  to  include 
Crow  Creek  and  the  lands  in  possession  of  the  Defcn* 
dants. 

>►  -  ■  ' 

The  Court  overruled  both  these  motions  and  instruct- 
ed the  jury  that  the  said  grant  must  be  run  according 
to  the  course  of  the  needle,  and  the  distances  called  for 
in  the  said  grants,  and  that  the  same  could  not  be  I^al- 
-  \y  run  so  as  to  include  Crow  Ci-eek,  and  that;  ^^^  ^^^^ 
.fi:rants  did  not  include  the  lands  in  -  possession  of  the 
Defendants.  To  this  opinion  an  exception  was  taken  hy 
the  Plaintiffs  counsel.  A  verdict  and  judgment  were 
tendered  for  the  Defendants,  and  tliat  judgment  is  now 
before  this  Court  on  a  wTit  of  error.** 

The  cfcief  justice  in  stating  the  ravse,  omitted  the  lact 
that  testimony  was  offered  by  the  Plaintiff  at  the  trial  to 
prove  «  that  the  surveyor  who  mad^^  the  plats  and  cer- 
**  tificates  of  survey  annexed  *to  the  grants,  had  regard 
^  <*  to  the  true  meridian,  and  not  to  the  course  of  the  nee- 
'.  *•  die,  in  making  the  said  certificates  of  survey,  and  ip- 
«  tended  the  courses  of  the  surveys  so  to  be  run  f* 
which  testimony  was  rejected,  by  the  Court  below,  as 
ina^missible*^but  the  Court  admitted  evidence  ^^that 
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« ihe  gjtimA  practice  of  making  surveys  by  surveyors  M^ivsk's 
«•  has  been  to  run  to  the  courses  of  the  needii  .^^  xi&8S££ 

%Yfksix,  Jisr  the  Plaintiff  in  erron  walke*  & 

ANOTMLI  « 

The  Court  below  ought  not  to  have  rejected  the  tes- 
timony to  p^ove  the  intentiun  oltlie  surveyor  to  run  the 
Jiwes  of  these  grants  by  the  true  meridian.  It  corrobo- 
r.it(  s  the  plat  ani^xed  to  the  grant.  Tiic  riile  of  con- 
suuction  as  to  grants  from  tlie  state,  especially  in  Vir- 
ginia, N.  Carolina  and  Tennessee,  differs  from  the  i  ulc 
as  to  other  deeds.  Course  and  distance  may  be  con- 
troM  by  parolevidence  of  the  actual  manner  in  which 
the  surrey  mas  made,  and  of  the  actual  marks  and  bounds 
made  upon  the  land  at  the  time  of  the  survey.  The 
Courts  have  not  stoppc  d  at  a  natural  object  called  for, 
ifpai-ol  evidence  be  given  that  according  to  the  actual 
survey  the  line  extended  beyond  tliat  object.  The  marks 
control  the  course  and  distance  of  the  patent.  1  Heiu 
and  J^Tu  77,  Baker  r.  Glasscock*  Taijlor^a  J\\  Carolina 
Rep.ii6,HaywarcPs  Rep.  238,  S78—.HS.  Rep.  BlomWi 
hsee  V.  Misters.    3  Call.  239,  Bcrbert  v.  Wise. 

If  the  witness  had  testified  that  a -survey,  had  been 
actually  made  and  that  it  included  the  creek,  it  would 
have  been  admissible  testimony.  But  tlie  plat  was  in- 
tended to  be  a  substitute  for  an  actual  survey.  It  was  a 
part  of  the  patent,  annexed  to  it  and  referred  to  by  it. 
Itvras  as  much  a  part  of  tlie  patent  as  if  it  had  been  in- 
serted in  it  It  shows  that  the  land  ought  to  be  laid  off 
So  as  to  mclade  the  creek,  as  plainly  as  if  the  patent  had 
expressed  it  in  words.  The  course,  south  40  degrees 
^est,is  ambigi^ous — it  may  mean  a  magni'tic  or  a  meri- 
dional courste.  The  question  is  what  was  tlie  intention 
of  the  surveyor  ?  How  shall  it  be  ascertained?  The 
^Qst  direct  mode  of  ascertain^  it  is  to  prove  his  decla^ 
nations  at  the  time.  It  is  true  thM^  by  proving  what  was 
the  general  practice  of  surveyors  you  may  infer  his  in- 
tention—but that  is  a  secondary  Imode  of  proof,  and  less 
certwnthan  proof  of  hLsdeclarations  at  the  time  he  made 
theparticular  survey  in  question.  This  is  not  bringing 
parol  evidence  to  contradict  or  to  control  the  plat,  but  to 
corroborate  and  confirm  it. 

B  a  grant  is  palpable  of  two  constructions,  the  Court 
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M'lVBR^s  mast  adopt  thut  which  is  most  beneficial  to  tbe  grantee 
US8SEH    1  Taylor's  Rep.  ±65.- 

V. 
WALKEBft       JOlTESy  COIiira. 
AHOTRES. 

The  general  practice  of  tlie  coafttry  Is  to  mirvey  by 
the  compass,  and  ail  the  courses  expressed  in  surveys 
refer  to  the  magnetic  meridian.    A  certiicate  o€  survey 
therefore  is  always  supposed  to  express  magnetic  conrsed 
unless  the  contrary  isi  expressed  on  its  face.     No  pa- 
'  pol  proof  can  be  admitted  to  contradict  what  is  so  strong- 
ly implied.    It  would  be  a  dangerous  practice — ^it  would 
be  a  difficult  thing  for  a  common  surveyor  to  ascertain 
the  true  meridian,  and  there  is  no  law  of  North  Caro- 
lina which  compels  him  to  do  it     The  testimony  offered 
was  not  to  prove  any  act  of  the  surveyor^  but  bis  in- 
tentions. 

There  is  no  natural  boundary  called  for  in  the  pa- 
tent The  general  expression  that  the  land  is  on  Crow 
Creek,  caiinot  control  the  course  and  distance.  Tbe 
expression  in  the  patent  <'  as  by  the  plat  hereunto  annex- 
ed will  appear/'  refers  only  to  the  courses  and  distan- 
ces, and  not  to  tbe  actual  location  of  tbe  land.  The 
I  figure  of  a  creek  delineated  on  the  plat,  without  any  re^ 
ferencc  to  it  in  the  certificate  of  survey,  cannot  control 
the  boundaries  actually  described.  Not  a  word  is  said 
about  the  lines  including  or  crossing  Crow  Creek  ^  and 
in  order  to  include  the  creek  you  must  deviate  from  iii^ 

straight  line  called  for. 

» 

C.  Lee,  m  reply. 

The  intent  of  a  grant  must  be  effectuated,  if  bjr  any* 
means,  consistent  with  the  rules  of  law,  it  cati  be  done. 
The  intent  of  this  grant  cannot  be  effectuated  by  the 
mode  of  survey  directed  by  the  Court  below.  The  plat, 
annexed  fo  the  grant,  shows  the  intent  to  lie  to  make  the 
survey  conform  to  the  nature  of  the  ground  so  as  to  in- 
clude the  creek  and  the  valley,'  and  exclude  the  rooun^ 
tains.  The  law  of  North  Carolina  requii*es  thefplat  to 
be  annexed  to  the  .deed,  which  is  th<*reby,  and  by  the 
reference  to  it  in  the  body  of  the  deedi  made  a  part 
thereof;  and  contains  a  plain  declaration  that  the  gran- 
tee shall  hare  theyailey  through  which*tib(e  cred^ruBS. 


^MfeMM^a^MM 
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On  vAttt  ground  couM  the  testimony  of  t|ie  intention  MaTBk^s 
oC  ilirsanieiyor,  have  been  rejected  by  the  Courts  when   xessbs 
they  admftted  testimony  to  show  the  general  practice        v. 
to  be  to  surrey  by  tlie  magnetic  meridian?  That  general  waxkemjc 
{Hraettce  was  only  aliactfirom  which  the  jury  mi^htinfer^in  ahotheil 
tte  absence  of  positive  testimony^  what  the  intent  of  the 
marejar  was.    It  was  a  grade  of  evidence  inferior  to' 
posttive  testimony  of  the  intention.    It  was  only  prima 
Jaeie,  not  conclusive  evidence  of  his  meaning.    There 
waa  no  law  of  North  Carolina  which  required  the  snr* 
vejor  to  go  by  the  magnetic^  and  not  by  the  true  meri- 
dian.   He  was  at  full  liberty  to  adopt  the  true  meridian 
if  be  pleased.    We  say  he  did  so^  and  the  plat  itself  is  e  vi- 
deace  of  the  fact  i  for  it  could  not  otherwise  be  consistent 
with  itsdf.     Tou  must  run  the  lines  accolrding  to  the 
trae  meridian  to  include  the  creek. 

Masshaia^  Ch»  J. 

Does  aot  a  diftculty  aride  in  consequence  of  the  grant 
having  been  inade  without  actual  survey  ? 

C.  Lee.  That  is  a  matter  between  the  stfite  and  the 
grantee.  After  a  grant,  no  stranger  can  take  advan- 
tage of  such  a  defect.  The  sttate  may  wave  the  objec-. 
tionif  it  chuses  to  do  so. 

SWiKK.  It  has  been  settled,  I  believe  in  North  Caro- 
lina tbat  when  a  grant  has  actually  been  made^  no  en- 
qmrj  shall  be  made  by  the  state  as  to  the  survey,  &c. 

In  Haywar^s  Rtp.  3S8  the  judge  says,  **  when  a 
^  grant  has  issued  We  can  look  lio  further  back ;  all 
**  previoas  proceedings  must  be  considered  as  regular." 


» 


March  1st    j}&^ent....ToDB,  J. 

MABSHALt,  Ch.  «t  after  string  the  facts  of  the  tase^ 
delivered  the  opinion  of  the  Court  a^  f(^Uovi'8 : 

<«  It  is  undoubtedly  the  practice  of  surveyoni,  ^iid 
the  practice  was  proved  in  this  cauBe^  to  express  in  j;heir 
plats  and  certificates  of  Purvey,  the  courses  which  awi 
designated  by  the  needle  $  and  if  nothing  exists  to  con-^ 
trol  the  call  for  course  a^id  distance^  the  land  must  b^ 
VOL.  IX*  M     V 


» ' 
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M^ivEB^s  bounded  by  the  coiirse9  and  distances  of  the  patent,  ac- 
i.£ss££    cording  to  the  magnetic  meridian.    But  it  is  a  ^neral 
V.        principle  that  the  course  and  distance  must  yield  to  na- 
WAii]^B&  tural  objects  called  for  in  the  patent.    All  lands  are 
ANOTHER.  8upp<ised  to  be  actually  surveyed,  and  the  intention  of 
•——'——  the  grant  is  to  convey  the  land  according  to  thai  actual 
survey  ;  consequently  if  marked  trees  and  maefced  cor- 
ners be  found  conformably  to  the  calls  of  the  patent,  or 
if  watc^r-courses  be  called  for  in  the  patent,  or  mountains 
'     or  any  other  natural  objects,  dl^tanpes  must  be  length- 
ened or  shortened,  and  courses  varied  so  as  to  conform 
to  those  objects. 

The  reason  of  the  rule  is,  that  it  is  the  intention- of 
the  grant  to  convey  the  land  actually  surveyed,  and  mis- 
takes in  courses  or  distances,  are  more  probable  and 
more  frequent,  than  in  marked  trees,  mountains,  rivers 
or  other  natural  objects  capable  of  being  clearly  desig- 
nated and  accurately  described.  Had  the,  survey  in  this 
case  been  actually  made,  and  the  lines  had  called  to 
cross  Crow  Creek,  the  courses  and  distances  might 
have  been  precisely  what  they  are,  it  might  have  been 
impracticable  to  find  comer  or  other  marked  trees  and 
yet  the  land  must  have  been  so  surveyed  as  to  include 
Crow  Creek.  The  call,  in  the  lines  pf  the  patent,  to 
cross  Crow  Creek,  would  be  one  to  w!iich  course  and 
distance  must  necessarily  yield.  This  material  call  is 
omitted,  and  from  its  omission  arises  the  great  difl^culty 
of  the  cause. 

I 

That  the  lands  should  not  b6  described  as  lying  on 
•  both  sides  of  Crow  Creek,  nor  the  lines  call  for  crossing 

that  creek,  are  such  extraordinary  omissions  as  to  cre- 
ate considerable  doubt  witli  the  Court  in  deciding  whe- 
♦  ther  there  is  any  other  description  given,  fn  the  patent, 
of  sufficient  strength  to  control  the  call  for  course  and 
distance. 

The  majority  of  the  Court  is  of  opinion  that  there  is 
suth  a  description.  The  patent  closes  jts  description 
f(  the  land  granted  by  a  refi^rence  to  the^  plat  which  is 
aiftexed. 

The  laws  of  the  state  require  this  annexation.    Is 
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ihia  platy  fbns  suinexed  to  the  patent  and  tbus  referred  m'itbe'3 
to  as  describing  tl;e  land  granted,  Croiiv  Creek  is  laid   jlesseb 
down  as  pasHiug tb|*ough  the  ti act.    Every  person,  hav-    .    v* 
ing  knowledge  of  the  grant,  ^ouiti  also  have  knowledge  waulekIc 
ot  the  plat,  and  would,  by  that  plat,  be  inhtructeU  t|iat  akotubb. 
the  lands  lay  on  both  sides  of  the  creek  ;  1  here  would  -—..*.«.«. 
beiiotiijng  to  lead  to  a  different  conclusion,  butadff- 
^rence  of  about  five  degrees  in  the  course,  should  he  run  \ 
out  the  whole  chain  of  surveys  in  order  to  find  the  be- 
ginning of  Mo.  ±2;  and  he  would  know  that  such  an  er« 
TOT  m  the  course  would  be  corrected  by  such  a  great  nit*^ 
tural  object  as  a  creek  laid  df'Wn  by  the  surveyor  in  the 
middle  of  his  plat.    This  would  prove,  notwithstanding 
tfae  error  in  tiie  course,,  that  the  lands  on  both  sides  of 
Crow  Creek  w^ere  intended  to  be  included  in  the  survey^ 
and  intended  to  be  granted  by  the  patent. 

It  is  the  opinion  of  the  majority  of  ftis  Court,  that 
there  is  error  iki  the  opinion  of  the  Circuit  Court  for 
ttie  j&fitrict  of  East  Tennessee  in  this,  that  the  said  Court 
instructed  the  jury  that  the  grant,  under  which  the  Plain* 
tiff  claimed,  could  not  be  legally  run  so  as  to  include 
Crow  Creek,  instead  of  directing  the  jury  that  t^e  said 
grant  must  be  so  run  as  to  include  Crow  Creek,  and  to 
conform  as  near  as  may  be  to  the  plat  annexed  to  the 
said  grant ;  wherefore  it  is  considered  by  this  Court 
thattiHe  said  judgment  be  reversed  and  annulled  and  the 
cause  be  remanded  to  the  said  Circuit  Court  that  a  new 
trial  may  be  had  according  to  law. 

T/ie  chief  Justice,  added,  that  he  did  not  think  the 
question  about  the  true  meridian  had  much  to  do  with 
the  case.  The  Court  decided  it  upon  the  plat.  If  it 
had  not  been  for  the  plat,  they  should  have  said  that 
the  land  ought  to  be  surveyed  by  the  magnetic  meri- 
dian. 

DUVAIL,  J.  ^ 

My  opinion  is  that  there  is  no  safe  rule  but  to  follow 
ibe  needle. 
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Teb.        8tii. 


OWENS  V.  HANNEY* 


wS&sen<...4LitiNGBT0N,  J.  Stoby,  X  and  Toud^  jr. 


It  it  not  neee»-  ERROR  to  the  Cit*ciiit  Gourt  for  the  district  of 
{J^J^fJJ  Georgia^  in  an  action  ot  assumpsit,  upon  a  special  promise 
the  reeord  to  pay  interest  upon  the  amount  of  a  decree  in  ciiaDcer/>i 
shottid  coatun  jjj  consideration  of  forbearance. 

the  luimes  ot 
^jurors. 

8emb:— that  fhe  Plaintiff  below  is  stated  in  thfe  declaraticm  to  be 
Ue^^^ti^^  an  alien  and  British  subject^  and  the  JDefendant  a  citizen 
the  Plaintiff    of  Georgia. 

below  was  a 

Brttain,  and  a  A  demurrer  to  the  declaration  having  been  0Yer-4*ided^ 
yf  er*G°"*  ^^^  Defendant  jileaded  non-assumpsii^  upon  which  issue 
Britain  and  the  the  verdlct  and  judgment  were  against  him  in  May^  ISilji 
United  State*,  and  he  brotiffht  his  writ  of  error.* 

after  reiiditioiki      '  '^  ^ 

ment  below,  |n  the  transcript  of  the  record,  which  came  up^  a 
SmMwwT^  blank  is  left  for  the  names  of  the  jurors,  but  m  other 
thewfitofcT-  respects  the  record  appears  to  be  perfect,  l^he  verdict 
S'iif^.^****  and  judgment  are  fully  stated. 

rur  cannot 

td^e  advantage  ^jir  was  declared  by  the  United  States  a|aiiist  Qi^at 
Sbfor^i  Britain,  on  the  18th  of  June,  1812,  and  coSwaed  at  the 
Fiaintifis  an  tlpae  of  the  argument  in  this  Gourt. 

alien  enemy— 

bat  the  judg-  ,  .  .     . 

xnent  may  be      HA|iFEB,/or  the  Plmntiff  in  erroTf  contendedj^ 

1.  That  as  it  appeared  upon  the  record  that  tlieHaia- 
0[  was  an  alien  enemy,  and  the  Defendant  had  had  bo 
o]^rtunity  to  plead  that  fact,  this  Court  ought  Bot  to. 
affirm  the  judgment;  and, 

2.  That  the  omission  of  the  names  of  the  jurors,  was 
fatal  in  as  much  as  it  did  not  appear  from  the  record 
that  it  was  the  verdict  of  a  legal  jury. 

March  Ut    MEsenL^JTwih  /* 

MABSHixx,  Ch.  J.  stated  the  opinion  of  the  Court  to 
he  that  the  omission  of  the  names  of  the  jurors  was  not 
fnaterial.    Nothing  was  said  upon  the  first  point* 

Judgment  qffinned  with  costs. 
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THE  UNITED  STATES  181^. 

THE  CABGO  OF  THE  SHIP  FANNY, 


Jlb8ent...JTqBV,  J. 


Bu- 
rn 
storm 


APPEAL  from  the  sentence  of  the  Circuit  Court  for  Under  the 
the  district  of  Connecticut,  restoring  the  property  to  the  ^jij^*^*  ,^' 

ClamuuitS.  ISog,  a  ve«el 

from  Great 

The  American  ship  Fanny,  was  laden  at  Greenock,  in  f^h^ro*!^  5r 
Scotland,  with  a  cargo  of  British  goods,  the  property  of  the  coast  of  the 
citiiens  of  the  United  States,  and  sailed  from  thence  on  ^i ?^  ^"^ 

I  ^  receive  m* 

the  4th  day  of  July,  1812,  after  the  repeal  of  the  orders  strtictioDsfroRi 
in  coonca,  an4  before  the  war  between  Great  Britain  and  ^  »^®"  *«* 
the  ijmteo  States  was  known  in  Greenock.    The  orders  .nd  if  neoewa- 
io  the  captaifl  were  to  proceed  to  New  York  j  but  ^nlts^  n,  to  drop 
he  was  perfectly  sure  of  being  allowed  an  entrance  for  ^'"iJa'ttl-. 
ship  and  cargo  at  N^w  York,  he  was  not  to  go  into  the  to  make  a  hu- 
waters  of  the  United  States^  but  to  send  up  a  pilot  boat  ^^^^t^dbya 
with  bis  letters,  so  that  the  consignees  might  fix  upon  a  ^^  of  her 
port  of  discharge.    The  master  had  no  knowledge  of  the  orcwtromput- 
war  unta  his  arrival  on  the  coast,  when  he  received  it  ll^n^mShr 
off  Motttaug  point,  from  a  pilot  boat,  who  also  informed  wwtin  the 
that  several  BriUsh  frigates  were  off  Sandy  Hook,  cap-  unkSsuSTs 
luring  American  vessels.   "Whereupon  he  despatched  the  for  orders, 
pilot  boat  with  letters  for  his  owners  by  the  way  of  New 
London.    Soon  afterwards  it  became  calm  and  the  ship  ' 
drifting  too  near  the  shore  he  dropped  anchor.    In  the 
coarse  of  the  night  it  came  on  to  blow  a  gale,  and  finding 
it  impassible  to  lay  there  fie  attempted  to  get  under  weigh 
^nd  stand  off,  but  before  he  could  get  up  the  anchor  and 
wake  sail  he  drifted  so  far  in  that  he  could  not  fetch  Mon- 
taug  point,  and  the  pilot  informing  him  that  there  was 
good  anchorage  ground  in  Fort-pond-bay,  and  that  it 
would  not  be  safe  to  keep  out,  he  proceeded  with  the  ship 
^  that  bay^,  intending  to  stand  out  as  soon  as  the  storm 
abated,    ffiaving  there  cast  anchor  and  rode  out  th6  gale, 
liis  crew  reiTused  to  get  underweigh  to  go  out  of  the  wa- 
ters of  the  United  States,  alleging  that  they  understood 
he  had  a  British  license^  and  was  going  to  put  his  ship 
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f.  9TATE8  under  the  protpction  of  Qritish  ships  of  war  and  thej 
V.        were  afraid  of  being  impressed.     He  then  deteraiinccl  U 
THB      come  out  into  tlie  sound  and  there  wait  for  ordeirsy  witli- 
CABGOOF  out  goii)g  into  any  port.    He  did  so,  but  was  boarded 
^THB       about  halfway  from  Fort-pond-bay  to  the  race^  Fishei*'s 
FAKNT.    island  bearing  north,  and  seized  by  a  revenue  cutter, 
— — — —  vbo  carried  him  into  New  London,  where  the  car^o  was 
libelled  tor  having  been  shipp'eii  tn  Great  Britain  with 
the  knowledge  of  the  master,  with  intent  to  be  imported 
into  the  United  States,  contrary  to  the  provisions  of  the 
non-intercourse  act  of  2Sth  JunCf  1809,  voL  10,  p.  13. 
In  the  district  Court  the  cargo  was  condemned,  but  >Nas 
iTstored  by  the  Circuit  Court    From  this  sentence  the 
United  States  appealed. 

The  cause  was  argued  by  Jones,  for  the  United  States^ 
and  Da6G£tt,  for  tlie. Claimants,  in  the  absence  ol  Uie 
reporter. 

March  ist.    jJ6scn^...ToDn,  J. 

Johnson,  J.  delivered  the  opinion  of  the  Court  as 

follows : 

This  case  bears  every  feature  of  fairness.    The  voy-  I 
age  was  undertaken  upon  the  repeal  of  the  orders  in  ' 
council.    The  vessel  was  lade  n  in  the  short  space  of  four 
days,  and  sailed  without  a  knowledge  of  the  war.    Her 
dcstitiation  was  alternative — to  New  York,  if  she  conid 
enter;  if  not,  to  a  British  port.  Upon  arriving  off  Mon- 
taug,  site  receives  notice  of  the  war,  and  of  the  danger 
of  capture  in  prosecuting  her  voyage  to  New  York.    A 
pih)t  boat  is  then  dispatched  to  New  London  by  the  cap- 
tain with  notice  to  his  owners  of  his  situation^  and  a  re- 
quest for  instructions. 

♦ 

To  call  off  for  instructions  was  fair  and  justifiable; 
and  to  obtain  them  it  Was  necessary  tliat  he  should  a^ait  || 
the  return  of  the  pilot  boat.  Thus  circumstanced,  a 
calm  obliges  It^m  to  drop  anchor  to  prevent  his  drilling 
on  shore,  and  a  storm  forces  him  into  a  bay  for  shelter. 
•  "Whilst  there,  his  crew  mutiny,  and  prevent  his  leaving . 

the  bay,  in  oi'der  to  lie  off  a:od  await  the  return  of  hii 
messenger;  and  whUst  plying  in  tl|C  waters  between 
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Montanguri  New  London,  he  is  seized  by  the  revenue  c.  statbs 
cutter,  and  forced  into  the  latter  pttrt.  We  are  of  .>pi>tion        v 
that  there  was  nothing  either  in  action  or  intention  which      thb 
subjected  this  vessel  to  municiiial  forfeiture.    A  condem-  caboo  on 
nation  M  claimed  on  no  other  ground  ;  and  tlie  decree  of 
<rf  the  Circuit  Court  must,  therefore,  be  affirmed. 

The  clains  of  the  several  parcels  of  merchandize  seiz- 
ed in  the  Fannjr,  rest  on  the  same  circumstances,  and 
must  UK«\nae  be  restored. 


TUB 
TASST. 


f 

TEE  FRANCES,  Boyeb,  Master,  1815. 

CDunham  and  Randolph's  dainuj  ^«^      iw»- 


•i&sent...ToDD,  J. 


IN  this  case  further  proof  was  ordere#at  the  last  if  a  Rntah 

term.     C8ee^nteyoL  Sfp.  SB4f*J    ^  mercliailt  pur- 

chase, with  his 
tj__^  -      -,      ^,    .  own  funds,  two 

rOKITBY,  far  tlie  ClamianU*  cargoes   of 

gOo(ls  in  conse' 

The  property  vestecl  in  Dunham  and  Rand<»Iph  by  the  2^^"in  eiLic^^ 
shipm  nt.  It  was  made  in  canseq^ience  of,  althoiiffh  not  T^*?r"*^L 
strirtly  ,„  conformity  with,  their  orders;  and  delivery  T\n7^:Z 
10  the  master  of  the  v^s»^l  was  tantamoimt  to  a  dclive-  <^»™  *»o»«^»  a»wi 
ryto  tAemsrires.  The  invoices  and  bills  of  lading  all  A^erica,V'! 
stated  theg-oods  to  be  shipped  on  their  account  and  risk.  »ng  the  'Ame- 
rican hou^e  an 

But  if  the  property  did   not  pass  by  the  shipment,  uXmJ'^t^l' 
laeie  b  no  reason  why  it  should  not  pass  in  transitu,  r^*^^*^'  °^  t'* 
»«tl,atiUe  before  capture.     It  is  true  that  it  cannot  iTr"  ^h 
^est  m  transitu  so  as  to  defeat  a  vested  bellifferent  riffht.  ca'-g^es— and 

llf  J!l^''^"'^^'  take  place,  according  to  the  original  ;L^JiSi;^'i: 
i^rmsot  the  contract,  before  a  bellig.-nt  right  has  accru- 1""**  that  they 
««jitis  not  within  the  principle  nor  the  spirit  of  the  ^*"  ''^^^^  ^"^ 
™.  If  the  further  proof  shows  that  the  property  had  confer  Jio 
a'JsoIutely  Tested  in  Dunham  and  Randolph  before  the  ^^'^  ".^'*^'^»  **»» 
captare,  it  must  be  restored.  ^tv  "f  Z 

British  mer- 

The  further  proof  shows  that  the  invoice,  stating  the  :^"Ihl^'ho2 
TOpnettttobo  made  for  their  account  and  risk,  was  »p<mtheAm9. 
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THE      sent  to  them ;  and  that  D.  and  R.  wrote  a  letter  befor 
VRAircRSy  the  capture  of  the  Frances  accepting  the  goods  by  th 
(DuiTHAitf  Fanny 9  and  saying  that  they  would  consi&r  as  to  thos 
k  EAW-    by  the  Frances. 

BOI.Pfl'S 

CLikiMy)^  The  question  then  is»  whether  the  whole  of  both  car 
B0TBR9  goes  did  not  thereby  vest^  ed  instanti,  in  DaQbam  ant 
MASTER.  Randolph. 

neaiihoiue,or     The  documentary  evidence  is  clear  and  positive;  it 
S^w^r  **od*  I'^^'^oves  the  captors  to  show  how  it  is  qualified. 

make  them  ae- 

J2^*^^^  The  condition  upon  which  the  property  was  to  vest  in 
came  to  their  the  Claimants,  was  performed  bef6re  the  capture.  They 
riUh^rf  ^^  agreed  to  take  the  goods  by  the  Fannf »  and  were  in- 
pe^  in  £r  stantly  bound  to  take  both  shipments.  They  could  not 
cargo  not  ac  afterwards  refuse  that  by  the  Frances.  Their  letter 
nXi^tnmSu,  *g'^»>*.?  to  take  the  goods  by  the  Fanny  was  dated 
vest  in  the  the  22d  of  August.    The  Prances  was  not  captured  un- 

Ameriou         ^  th^  38th. 
hoQ«e,  bat  re-  ^^^^ 

mains   in  the 

British  subject     Emmett,  On  the  same  side. 

and  18  uable  to 
condemoation, 

he  being  an     The  surplds  of  goods,  beyond  the  order  was  chiefly 
enemj.  -p  ^^^  entirely  in  the  Fanny  and  accepted  by  ©•  and  R.  j 

so  that  there  can  be  no  question  on  the  ground  that  the 
goo^s  by  the  Frances  were  not  ordered. 

Dunham  and  Randolph's  letter  of  19th  of  September 
explains  the  cause  of  their  partial  acceptance.  | 

DexteR)  contra*, 

This  Court  has  decided  that  this  was  a  condition  ;m« 
cedent,  and  that  the  transfer  could  not  take  place  untilj 
the  condition  was  performed. 

The  first  question  is,  whether,  if  the  goods  were  ac 
cepted  by  Dunham  and  Randolph,  Mther  in  fact  or  inf 
law,  the  property  could  pass  in  transitu.  The  genem 
principle  is,  that  it  could  not  The  question  d^ys  iS|j 
-  in  whom  was  the  right  of  property  at  the  time  of  shijh 
ment  9  The  simplicity  and  celerity  with  which  the  trial 
of  captures  must  be  conducted  require  that  the  questioni 
should  he  limited  to  the  time  of  ftUpoient.    F«r  litei 
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same  reason^  prize  Courts  have  rejected  equitable  liens.      THfi 
If  it  ^wercBot  so,  further  proof  would  be  required  in  Frances, 
every   case.    6  Bob.  329 — note,   Tivtn    Fenner  Mmk.  (dunha&I 
TViis  role  is  reasonable.    Fossessiun  is  evidence  oi  own-     &  ran- 
QrshijK   Change  of  title  in  transitu  is  only  an  exception    doxph's 
to  the  g^aeral  rule.     The  exception  should  be  confined    cuiiMi) 
to  tie  cases. 4n  which  it  has  been  held  necessary,   as    i^oyeb, 
wAeVe  possession  could  not  be  delivrred,  &c.    The  pa-  mastrr^ 
pers  on  board  are  always  sufficient  for  the  captms      In  .*...—*-.» 
apnze  Court  the  documentary  evidence  is  all  impjr- 
tant    This  point  is  settled  in  the  case  of  the  claim,  of 
Jones  and  M<Gee  in  the  Vemis  at  this  term., 

is  to  Ae  further  proof  produced  in  this  caude,  it  is  of 
vejy  little  importance.  Dunham  and  Randolph  did  not 
comply  with  the  condition  upon  which  the  property  was 
to  rest  in  them.  They  agreed  to  take  a  part  only*  and 
therefore  were  not  entitled  to  any.  It  is  immaterial 
>^bether  this  bound  <Aem  to  take  the  whole  or  not.  It 
did  not  bind  Thompson.  He  liad  a  right  to  refuse  to 
let  tbem  have  any  part,  as  they  had  not  accepted  the 
v/hok,  qr  be  might  insist  upon  their  taking  the  whole. 
It  was  Sit  fu's  option  to  call  upon  them  to  account^  as 
his  factors,  for  the  w^hole.  If  Thompson  had  siich  a  rights 
the  ca(hr%  have  such  a  right,  fo^  by  the  captiire  they 
sncce^^re  belli  to  all  the  rights  of  Thompson. 

The  time  was  past  when  they  accepted  the  goods  by 
flie  Fannys  they  were  in  the  custody  of  the  law  undei* 
tlie  seizure  of  the  revenue  oflScers.  Dunham  and  Ran* 
doipb  cmM  only,  accept  them  conditionally  j  i.  e.  if  they 
should  be  restored ;  but  if  they  should  be  condemned 
they  could  not  receive  them. 


"v. 


It  is  not  credible  that  they  dhduld  haVe  received  theni 
absolutely  at  the  time  they  were  under  seizure.  They  did 
nottenc /de  accept  tliem.  It  is  not  to  ht  believfed  that  they 
would  take  upon  themselves  the  risk  of  their  condemna- 
tion. It  was  probably  done  as  a  cover  for  the  benefit 
of  Thompson.  The  goods  liot  being  according  to  order 
they  were  not  bound  to  accept  theiti.  Thompson  made 
a  new  proposal  to  them.  They  did  not  accept  it,  but 
offered  new  terms  on  their  I>artto  which  Thompson  did 
iiot  assent ;  so  that  there  was  no  agreement  The  prii* 
perty  never  passed.         It- 

VOL  IX*  »4 


\ 


1  \ 

fflft  EMi^t*tif,  in  teptf. 

(AvKriAH     There  afp  fw6  qa^stiotts  in  tfcfe  cause : 

Dot^fl's       !•  The  fi^st  \^  k  questicrtl  df  fact,  did  Dt^ilharti  and 
^lAts^,)   Randolph  accept  thci  goods  ^         . 

Atistl&B.      2.  The  decftrtd  ift  a  qaestiott  b^  law,  can  such  an  ac- 
I       Ceptance  change  the  title  in  ttuttsitiL 

,  1.  Dunham  and  Randolph,  Inlying  rtn  the  Justice  of 

the  Unif«d  Stated,  and  that  they  would  pHitect  gtrods, 
the  property  of  cHizensof  the  United  States,  shipped  od 
the  faith  ot  the  declarations  of  their  agents  respecting 
the  eflfect  of  the  repeal  of  the  orders  in  council,  did  bmi 
jide  accept  them.  This  appears  from  their  letter  of  the 
19th  of  Septeniher.  They  had  no  motive  to  dnake  the 
goods  appear  Anieritart  rather  than  Brltls^i — ^for  in 
.  each  case  they  would  he  equally  liable  to  condemnation. 
They  relied  entirely  upon  the  justice  of  the  government. 

The  acceptance  of  th^  goods  by  the  Panny  wsa  abso- 
lute*  The  language  used  iti  regard  to  those  by  tbe 
Frances  was  intended  to  d^cei<^e  the  eneifiy,  in  case  of 
British  capture. 

Thompson  had  no  right  to  alinex  tl]e  condition  to 
the  acceptance.  The  goodfi  were  ordered  by  buiiham 
and  Randolph*  Thompson  had  agreed  to  eK^cute  tbe 
order,  and  was  bound  so  io  do.  In  shij^ping  the  goodit 
ile  was  executing  an  order,  not  making  a  bars^ain.  Uan- 
ibam  and  Randolph  had  a  ^ight  to  take  to  their  own  ac- 
count the  goods  ordered,  and  receive  the  residutp  as  a 
consignment  to  sell  for  the  account  of  Thompson.  K 
tbe  question  were  now  open  (  should  say  that  these  go^ds 
never  belf)ng<*d  to  the  shipper.  They  were  purchased 
by  the  aiarent  of  Bunhatn  and  Randolph  by  their  order 
and  For  thiir  account 

2.  in Jioint  of  law,  what  was  the  effect  of  the  accep- 
tance i  The  acceptance  was  good  for  both  cargoes  or  it 
was  good  for  neither.  Thompson  either  t.ad  or  hkd  not  • 
a  right  to  annex  the  condition.  If  he  had  not,  tl»eti  tfce 
goods  were  the  property  of  Dunham  and  R  lOddlpli  «* 
iniiio.    If  he  had  a  right  to  Innex  the  condition^  they 


bad  BO  ^bt  ^  ffeject  it.    They  weee  ^9u»d  to  take  «ll 

ar  WW— if  Jillwy  ^«>M  P»^  t»«»y  *»*»«  '»«**»<'  *«  ^*'  *•*  »»**'»»» 

residue.    Their  j'e^erriaMpB  «tf  *  ns^t  ^  iccwisi^ler  ♦»  l»  (»iw«A«| 

the  WJWb  bj  flie  ^♦^ances*  WW  KftwV    Tb«  «H»*y  >*fl»^-    *«*»- 

iogii^il  i*  Vtetbfr  l>eiMgPHS»t  pp^ertj  4W»  chsw»»   ««*»  • 

BeVifipnent  righto,  in  ilerogJUtioii  of4he*w»jno»l»w.  mmtbb. 
are  jtofce  <»astn**'d  ^ricUy,     IVy  *i»  wt  t«i  he «»-  ' 

te«4()d  tantber  ithaw  the  st^te  of  war  reftfiifm.  ^  m- 
46*.,  Vmo  fitwa  Catlwnnfl.  T^e  i-uje^  «f  wa*  *|»  M 
to  bBi^ipige^  -for  thp  wnKeaipBce  of  xafMytiv.  Jt  i»  loN* 
ttmt  tfcejjuptors  »re  to  ju4gp  kj  tbeoMj»'»  pppe/aj  bijt 
hew  thf!  ship's  i»»jW8  Ml  aJ«^w«4  «h«  trMtb^rf  ib«  ewe  5 
aa<l  mutiuae  but  a  »i»gle  Wter  qa«t  «I7  *wb|;  <il>TO  »*• 

The  r«Je  extends  w  fHBther  *»«  *)W  ♦  PWJ"**  *»#• 
sjiottiot  oryp»i?atp  djwing  4h(B  voyagQ. 

If  fte  tifle  pRigiiiated  anterior  to,  tbe  war  i  if  the  aWp- 
ment  was  made  before  the  war,  and  not '"  ««^f*»- 
tion  of  war :  and  if  the  condition,  upon  which  the  tiUe 

was  to  change,  ww  an«e»d  before  tbf  ^''^^l* 
contractpJMWPWitbe  in  ywlfttiopi  of  ^e  bpU»g«;rwt  ngbts. 

TbompBon  bad  not  W  optkm  U>  bold  *>«••*"»  «"» 
igundolph  to  ^  iacceptance  or  not  a?  be  W«W^  « 
they  &4  an  acit  -wb***  bowd  tbpin»  be  was  bwpd  ww. 

The  acceoM^nco  nwist  be  conaidened  abpoln^,  and  the 
coaajtipn  not  Jn  de)wgS*i«P  Pf  bflUigWWt  ri«b*^. 

JoHHspK,  /.  4mrfiVfA  »e  «P««»ipti  «f  Ibe  Cwrt  m 
IoUowb: 
This  claim  is  interposed  to  obtain  "stitution  of  three 

cm.    M  «iarly,w  *bp  iWAaf  JMly»  *«**»  ^«.«Sr 

SJlTn^r  to  Alcxanrf^Thonipson  flf  Ctmm,  to 
SIS  them  a  variety  of  artlclea.  In  July,  181^  upon 
the^SiS^^hepieraincppnca.  r,bPiMW»  shipathe 
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the  Claimants,  a  consignment  on  his  own  aecountf 
VBAKCES,  mingles,  with  the  goods  ordered,  a  variety  of  others  n€>t 

(dunmam  contained  in  the  order-  of  the  Claiman^ts.    These  g^>ods 
&  RAH-   are  shipped  by  two  vessels,  the  Fanny  and  the  Frances  ^ 

dolph's   and,  by  a  letter  dated  the  11th  of  July,  1812,  Thompson 

CXA  FM,)   ad  vises  the  Claimants  of  these  shipments ;  and,  after  des- 
•     BOTBir,     canting  on  the  merits  of  the  articles,  and  declaring  his 

BiASTES,  reason  for  blending  other  goods  with  those  shipped   ta 
■ -jt  their  order,  and  his  subsequent  determination  to  make 
them  an  offer  of  the  additional  goods,  he  continttes  in 
these  words :  *<  I  leave  it  with  yourselves  to  take    the 
f'fWhrfe  of  the  two  shipments,  or  none  at  all,  just  as  you 
<«  please.    If  you  do  not  wish  them,  I  will  thank  you  to 
«  hand  the  invoices  and  letters  over  to  Messrs.  Falconer, 
«  Jackson  and  Co.     I  think  twenty-four  hours  will  al- 
f<  low  you  ami4e  opportunity  for  you  to  make  up  your 
**  minds  on  thfe  point ;  and  if  you  do  not  hand  them  over 
^  within  that  time,  I  will,  of  course,  consider  that  you 
i*  take  the  whole,'*    «  You  will  see,  I  think  the  reason- 
^<  ableness  of  your  taking  the  whole,  or  none  of  the 
f*  shipment." 

The  Fanny  reached  the  waters  of  the  United  States  in 
safety  5  and,  being  seized  by  a  revenue  cutter,  was  carri-r 
ed  int4)  New  London,  where  she  has  been  finally  restor- 
ed. The  Frances  was  captured  on  the  28th  of  August, 
by  the  privateer  Yankee,  and  carried  into  Rhode  Island. 
On  the  33d  of  August,  after  the  arrival  of  the  Fanny  9  the 
Claimants  write  to  Falconer,  Jackson  &  Co.  and  accept 
of  the  shipment  by  the  Fa,nny,*  but  with  regard  to  that 
by  the  Frances,  they  write  in  the  following  words  :  <<  His 
f  <  letter  also  speaks  of  another  shipment  of  thirty-one 
f*  packages  per.  Frances  which  on  arrival  we  shall  then 
f^  hand  in  our  determination."  On  the  first  of  Septem- 
Ker  folio  wing,  ttiey  again  write  to  Falconer,  Jackson  & 
Co.  intimating  their  acceptance  of  tjie  shipment  by  the 
Frances. 

On  this  state  of  facts  it  is  contended  that  the  Claimants 
lire  entitled  to  restitution — i\M  they  either  had  an  ori- 
f^nal  interest;  in  the  gopds  shipped,  or  had  acquired  one 
jbefbre  the  capture. 

In  the  ordinary  course  of  mercantile  transactions,  a 
delivery  to  a  ship-master  is  a  delivery  to  the  consignee. 
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Bat  it  is  evident  that  this  delivery  may  be  absolate  or      ths 
luaUfiedy  and  that  the  effect  of  it  miifit  vary  according-  raAKCEs^ 
ing«y.     A  voluntary  agent  has  the  option  either  to  enter  (nuifHAM 
liYion  fals.i^Bcy  in  strict  conformity  with  the  instruc-     &  ran-' 
tions  of  his  principal,  or  with  such  reservationft.or  con-   dolfh's 
ditions  as  he  may  think  proper  to  prescribe ;  and  the    claim^) 
ofdjr  coaaequence  is,  that,  in  the  latter  case,  he  leaves   B0TBR9 
his  principal  at  liberty  to  adopt  or  repudiate  his  acts.  Mastrii. 
The  shipper  who  purchases  good^  on  his  own  credit  or    '— — — 
with  Yob  own  funds,  is  not  acting  in  the  ordinary  capaci-' 
ty  of  a  factor.    If  he  were,  the  goods,  evi^n  before  ship- 
ment, would  be  the  projierty  of  the  individual  on  wfaoise 
order  the  parchase  is  made.     Such  shipments  are  in  the 
natufeof  a  mercantile  credit,  and  the  shipper  always 
retainB  the  uncontroled  exercise  of  discretion  in  extend- 
ing it.    There  was,  therefore,  nothing  inconsistent  with 
the  relative  rights  of  the  parties,  in  Thompson's  impos- 
ing upon  the  consignees  the  condition  of  taking  all  or 
none  ot  the  two  shipments ;  and  the  consequence  was, 
that  the  delivery  was  not  absolute,  hut  qualified ;  and, 
until  the  conditien  performed*  the  goods  remained  tlie 
property  of  the  shipper ;  and  bad  they  suffered  sliip- 
wreck,  the  loss  would  have  been  his. 

But  it  is  contended  that  tlie  condition  was  performed, 
and  that  this  case  forms  an  exception  from  the  rule  that, 
as  to  the  exercise  of  belligerent  rights,  there  shidl  be  no 
transfer  in  iroMtUu* 

The  acceptance  of  the  cargo  by  the  Fanny  was  on 
tiie  22d,  the  capture  of  the  Frances  on  the  28th  of  Au- 
gust, ft  is  contended  that  the  acceptance  of  the  Fan- 
ny's cargo  was  conclusive  as  to  both  shipments ;  and 
that,  altboagh  partial  in  terms^  it  must,  in  law,  have 
effect  Bs  to  the  whole,  since  such  was  the  condition  im- 
posed by  the  shipper;  and  that  it  was,  in  fact,  the  in- 
tention of  the  Claimants  that  such  should  be  the  effect' 
of  the  acceptance;  but  the  reservation  was  intended 
only  as  a  ruse  de  guerre  to  guard  against  the  effects  of 
hostile  capture. 

There  is  certainly  nothing  illegal  in  resorting  to  de-      - 
vices  to   elude  hostile  capture;  and  where  it. can  be 
riearly  shewn  tha*  property  is  really  neutral  or  friendly, 
its  being  covered  under  hostile  hitbiliments  for  the  pur- 
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mAJ9CB«9  natiiMi.    Bui  Ibe  evidence  mtiftt  be  |ea$  eqMiwca<k  tha 

(nvKUJiM  tifst  nelted  <oti  in  tki9  cuae*    The  |H'o{M^rt>  "nriu^  ali^eaiji 

&IIAJI-   caf4uiH4  «ml  MieUed.  us  liable  tn  AinmcftB  pftptim 

]ioij!m'«   when  i&ie  €{fttiiii^n4;^  letter  of  tUe  ll^tti  6eptetlit»pr  «at 

CXAIK^)    wrilteiu    To  re<)ei ve  imch  evi()e)ice»  under  sacb  i^ircum 

B^t'Bi^    atanc<*89  to  no  cHtieal  n  point*  woidd  b»  4p  ^urenftei 

MAftTMU  evrry  belliger  ent  r^lit  to  fraud  and  iipip^Biftnq.  TheieOt  j 

■         ol*ith«  29d  fif  AiJgiiiiti»iiat»  tberefere,  be  lafcen  onitsplain 

import,  and  fsfnob  «0rot  g^ven  to  it  a^  ito  wand^  imily* 

• 

This  jfitter  leontaf ps  fin  te^pres^  eiirki«ioii  of  the  goods 

tMKier  «ciii6Mlerfitio» ;  ^t  U  «>  ei$M^mM    tlmty  as 

«  Tk(»ffififiOB\i  Ifftter  Irft  tJit^oi  iM  latknde,  hut  pk4iged  (ken 

eHber  t#  cboMie  •r  n^fuse  tb^  whol^^  jlrbeir  lUH^yteice 

of 'paitcast  on  4beia  tlie  pr«»pcffty  riii  tbe  w^olf, 

B«t  we  are  of  ofiniott  Ibal;  niich  was  not  tbtiptuctot 
thiafiet  i»f  the  Ciaknanla.  The  coiMueqtieBce  t>f0acha 
docti'ine  would  he  that  where  a  properly  ^  to  ke  ac- 
^^*ed  upon  a  oMidkiiMi  jierfimurd*  tb^  cQuditi^o  may 
be  rt'jeoted,  and  ytt  the  properly  acquired*  It  oeHaiidy 
put  it  in  tlie  |)ower  fif  the  fihippera  ^itbAr  t0  cust  the 
whole  property  upon  the  Claimants^  or  resume  the  pro-i 
perty,  and-  tnake  the  .conaigiiee  accoontaUe  for  that  I 
vbicf)  hail  cosie  to  Ids  hands.  Falcopert  lackson  ^ 
C4I.  .npR>a  ;the  larrivaj  tif  ithe  Franoea^  had  she  not  beeo 
captured,  would  have  had  an  undoubted  ri^ttode-i 
mand  the  shipment  mad?  by  her,  on  the  ground  of  the 
CtaifH^ants'  «ot  baring  accepted  it  within  tite  ^aie  Jimi-^ 
ted ;  and  it  would  have  beexi  in  vain  (qr  the  Ql^im^i^^ 
to  have  contesiMsd  their  right,  whilst  ^hey  heM  die  leitc 
of  the  2%d  «f  A^ust,  and  Thopptan^s  ii»kri»etkns  oi 
tine  subject  cjiT. the  acoeptencet  Jf,  then,  it  rented  vit| 
Thompsoin  or  his  agent  io  retain  tl»e  fv^pettf  in  tl 
shi|mient,  «ir  oast  it  tipon  the  dataitnta,  the  cmiseqoenc 
m,  tliat  tlie  legal  internst  stiil  itMMtned  in  «tfce  abipF^ 

This  oonclireion  on  the  atale^^  interest  tn 'the  par 
ties,  renders  it  unnecessary  to  consider  the  WP^^H 
urged  to  except  this  case  from  the  rule  relative  to  dmn 
■ges  rf  property  in  trwmtu :  aiid  'we  ^f^  k  will  be. 
all  times,  rocollcctofl  that  the  4iea8c»ni^g  i«  tlds  case 
not  founded  on.  the  isoiplied  admi^iaion  af  t^  ijistiiict^ 
t«ken  ky  the  ClaiaiuntB'  C0iifisd  sui  tbiaaiibj^, 
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THIRTT  HOGSHKADS  OF  SOOAR,  IMS. 

C Adrian  B.  BetUzon,  Ctaintant,) 

'      x^      ■ 

BOITLB   AND  OTHERS, 

BeiMgikofficers  wd  cfcw  (^  the  privateer  €omet» 

III        I  iFi    pTI        fci  a 

I 

JibsenL...T&oo^  J. 


lues 


APPEAL  fi'om  the  sentence  of  the  Circuit  Conrt  The  imhkIuu, 
for  ttc  iatfkt  of  Maryland,  conrlemninj^  SO  hof^h^adfl  <^  •n«nemy'a 
ff9as»,  thr  property  of  the  Claimant,  a  Danish  auh.  ^"iile^e?  « 
J«ct,  it  heing  the  produce  of  hfs  plantation  in  jfificmta  boatiie  proper- 
CrH%,  and  shipped  after  the  capture  of  that  island  by  the  |y  ^^^^  ^ 
British,  to  a  house  in  London  for  account  and  risk  of  the  owner  of 
the  Claimant,  who  was  a  Danish  officer  and  the  second  ^^  *****  "^^  ' 
in  authoritj  in  the  f^vern  nent  of  the  island  before  its  hls^'^iultl^ai 
^aptfiroj  and  who,  shortly  after  the  rapture,  withdi*ewf  eharaeter  m 
and  has  since  resided  in  the  United  States  and  in  Den-  or^  ^^tc^r'' 
Diiirk«    By  the  articles  of  capitulation*  the  inhabitants  mny  be  his 
Were  pcrnitted  to  retain  their  property,  but  could  only  5l*°*^  ®^  '^" 
i^\^  the  prc»4uce  of  the  island  to  Grrat  Britain.     This  An  island  m 
sn*ar  was  captareJ  in  July,  181^,  after  t!ie  declaration  ^^®  ^®7{'^"*2" 
of  war  by  the  United  States  against  Great  Britain,  and  ^r  en'^my  » 
libelled  as  British  property.  ^  ^  ©onsider- 

*        *  .  ed  M  an  ene- 

my** cf>lony. 

HAapfiftf  f&t  ft«  jfppeUan^  made  two  questions,  in  deciding  a 

qiiestiiMi  of  the 
,         «      1        •*    ...   m  .        ^*^  ^  nations- 

i.  Is  this  case  witliin  the  rule  of  the  British  prize  thb  Court  wiii 
Courts,  that  the  produce  of  a  plantation  in  an  enemy's  r.-»pectthcde- 

^    '    ,    „  _       »^       ,-         ,        ,  ;,  ,  ,  ;       eisions  of  fo- 

CDimtry  shall  be  considered,  whde  such  produce  remains  leign  Courts, 
the  pmperty  of  the  owner  of  the  soil,  as  the  property  of 
an  enemy,  whatever  may  be  the  general  national  cha- 
racter of  the  owner  ? 

2.  If  it  be  within  that  rule,  is  the  rule  to  be  consider* 
ed  in  thb  country  as  a  rule  of  national  law  ? 

1.  6ir  William  Scott,  in  laying  down  the  rule  in  the 
ra<ie  of  th^  PhotmXf  B  Uoh.  2f>,  ^,  refers  to  the  case  of 
i^W  C&tknrina  in  ITSS,  and  the  reason  of  the  rule 
seems  to  be  that  the  proprietor  of  the  soil  incorporates 
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30  HHDs.  Iiiinself  with  the  permanent  interests  of  the  Qrantrj 

OF  SUGAR  The  rule  is  piodern,  and  several  exceptions  have  bee 

V.        made  to  it    In  the  case  of  the  Phoenix  the  ciaim  wii 

BOYLB     made  by  persona  of  Oermany  for  property  taken  on 

&OTUERS,  Toyage  from  Surinam  to  Bnllandf  and  described  as  th 

•— — — -^ —  produce  of  their  estates  in  Surinam,  which  was  then  : 

colony  of  HoUand,  with  which  Great  Britain  was  a 

war,  Germany  being  n«utral.    Sir ,  Wm.  Scott  admiu 

that  if  the  estates  had  been  purchased  wliile  Siirinaffl 

was  in  the  possession  of  tite  British,  the  case  would  not 

have  been  wittiin  the  general  rule.    So  in  the  case  of  tbe 

Dtana^  5  Rob.  60,  fEng.  Ed. J  those  who  settled  in  BC' 

marara  while  it  was  under  Britiish  protection,  were  held 

not  to  be  within  tbe  rule ;  and  the  case  of  tbe  Vrcfw 

Mna  Cditharimh  5  Bob.  161,  fEng.  EtUJ  is  anotkr 

modiiicatifm  of  the  rule.    These  cases  were  excepted, 

because  the  proprietors  had  not  ineorporaied  themselves 

rvUh  the  permanent  interests  of  the  n/atum. 

• 

In  the  present  case  Mr.  Bentzon  never  incorporated 
himself  with  tbe  interests  of  the  British  nation,  ef/Aff 
permanently  or  temporarilfi.  The  character  waa  forced 
upon  him  against  his  will;  he  always  dtscfaimed  it. 
He  was  by  birth,  and  always  continued,  a  Banish  sub- 
ject. He  did  not  voiuntaiiJy  purchase  a  plantation  in 
the  counti'y  of  the  enemy.  Whien  he  purchased  bis  es- 
t^ate  Santa  Cruz  was  neutral.  The  occupation  of  the 
island  by  the  British  was  temporary.;  it  was  neither  per- 
manent in  fact  nor  in  law.  Peace  has  restored  the  is- 
land to  Denmark.  Mr.  Bentzon  could  not,  by  means 
of  his  estate  in  Santa  Cruct>,  incorporate  himself  per- 
manently M'itli  the  interests  of  Great  Britain. 

2^  But  if  the  case  comes  within  tbe  British  rukt  ai'e 
we  to  adopt  that  rule,  and  extend  it  to  a  neutral  nation 
which  has.never  itself  adopted  it 

It  is  but  the  ordinary  case  of  a  neutral  carrying  oa 
his  lawful  trade  with  our  enemy  ;  and  has  notiuiiig  is  i^ 
conti^ry  to  the  law  of  nations. 

The  rule  contended  for  is  a  mere  arbitrary  nile>  cal 

culated  to  extend  the  field  of  rapine  and. to  increase  tirff 

maritime  pawer  of  Great  Britain.    We  have  no  ist»i^^ 

,  in  aiding  those  views. 


/ 

/ 
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Wliat  18  the  law  of  nations  ?    Not  a  rule  adopted  by  M  HBOt* 
one  nation  only,  but  the  law  of  nature,  of  reaaoa^  and  ovsvoab 
%A  \uslice)  applied  to  the  intercourse  of  nations^  and  ad»        v. 
mitted  by  aU  such  as  are  civilized*    What  is  there  in    BotLB 
the  code  of  any  other  nation  to  support  this  rule  ?    Jt  is  ftoTHSRSv 
to  be  found  only  in  the  maritime  code  of  Great  Britain;    ■       .       > 
vrbidk  is  not  more  binding  upon  us  than  that  of  any 
other  maritime  power.    It  can  have  no  force  with  us^ 
but  in  cases  where  the  rule  of  reciprocity  or  of  retalia* 
tion  will  jastify  its  use* 

But  Demaark  has  never  used  not  acltnowledged  tii6 
rule;  and,  thereforef  we  cannot  justly  enforce  itag?\inst 
her.  But  if  this  Court  should  adopt  the  rule,  we  trust 
it  will  be  with  the  strictest  limitation* 

■»« 
PrsnamY,  contra* 

By  the  capture  of  Santa  Cm%  by  the  British,  it  im'^ 
loediately  became  the  colony  of  an  eneniy^  It  is  not 
necessary  that  the  occupation  should  be  perpetual ;  for 
the  time  it  was  indefinite,  and  during  the  occupation  it 
was  as  moch  the  colony  of  an  enemy  as  any  of  his  other 
possessions. 

r 

It,  tlien>  Santa  Cruz  was  an  enemy's  colony*  its  pr6-^ 
duce,  vrbiie  it  remained  the  property  of  the  owner  of 
the  soil,  was  the  property  of  an  enemy*  Sir  W.  Scott^ 
in  the  case  of  the  PAoenior.  5  Rcb.  21,  fEng.  Ed.  J  says 
that  the  rale  has  been  so  repeatedly  decided  both  in  that 
and  the  superior  Court,  that  it  is  no  longer  open  tj>  dis- 
eussion.  No  question  can  be  made  upon  the  point  of 
lav  at  this  day* 

The  opposite  argument  goes  to  show  that  if  the  pro- 
perty in  the  soil  be  acquired  before  the  capture  of  the 
island,  the  owner  would  not  be  considered  an  enem> ,  al- 
tlmugh  the  island  shoul4  remain  permanentiy  a  British 

colony. 

The  case  of  the  Pkomx  contains  no  exception  to  the 
general  rule;  it  is,' however,  said  that  the  (*ase  of  the 
Biana  shows  an  exception ;  but  that  was  a  mere  ques-* 
tion  of  d(mieU.    The  rule  now  under  consideration  was 

Bot  discussed* 

VOLUt  « 


/*V 


^IM 
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MifHttSk      It  iA  said  that  the  party^  in  order  to  acquire  the  hos^ 

^X'lUGAtt  tile' character  as  to  the  produlje  of  his  estate,  most  in- 

V.        corporate  hiihselF  with  the  intt^rests  of  the  enemy  while 

BOTLB     the  soil  is  in  possession  of  the  enemy*    But  tlie  rnle  Ik 

&  THERs*  not  so.    There  is  no  difference  whether  he  acquire  the 

estate  before  or  after  it  come  into  the  possession  of  the 

enemy ;  if  he  continues  to  hold  the  estate,  he  becomes 

immediately  incorporated  with  the  nation  jure  beOi. 

But  it  is  asked,  is  Great  Britain  to  legislate  for  other 
nations?  We  say  tio.  But  this  Court  will  pay  great 
Inspect  to  the  English  decisions  on  this  subject;  especi- 
ally as  the  rule  has  bee%i  acquiesced  in  by  all  the  nations 
of  Europe.  Not  one  of  them  has  remonstrated — ^not 
even  Denmark.  It  has,  there/ore,  the  positive  autho- 
rity of  England,  and  the  negative  authority  of  all  the 
residue  j>f  Europe.'  The  rule  is  not  harder  than  that  of 
domicUf  to  which  it  is  analogous. 

Harper,  in  rejdy* 

It  is  said  that  the  rule  is  general*  because  all  the  na*^ 
tions  of  Europe  have  acquiesced  in  the  English  deci- 
sions.    Several  reasons  may  be  given  for  this  appear- 
ktice  of  acquiescence.     It  is  a  recent  rule.    No  autlio- 
rity  ran  be  produced  for  it  earlier  than  1783,  jyst  at 
the  close  of  the  American  war.    Peace  having  imme- 
diately taken  place,  removed  the  cause  of  complaint.  And 
as  to  the  late  war  with  Frarlce,  no  case  of  the  kind  ap- 
pravj^  to  have  arisen.    The  edicts  of  France,  &c.  j^std^ 
different  bearinis:.     It  is  said  that  the  rule  is  analogous 
to  that  o(  domiciL    But  the  rule  of  domicil  rests  upon  a 
different  principle— the  principle'  of  allegiance  and  the 
safety  of  the  state.    A  man  found  in  the  enemy's  coun- 
try at  the  breaking  out  of  the  war  receives  the  protecn 
tion  of  that  country,  and  is  hound  to  do  nothing  to  its 
injury  ;  and  if  he  do  not  remove  in  a  roasQnable  time  is 
to  be  conf?irtered  as  having  incorporated  himself  with 
the  interests  of  that  country.     The  rule  of  domicil  is 
rather  a  rule  ofmunicipar  than  of  national  law;  and  the 
principal  groiiud  of  the  rule  is  the  necessity  of  prevent- 
ing* treas  mable  intercourse  witli  theienemy.  It  becomes 
A  part  cff  national  law  only  when  It  is  applied  to,  neu- 
trals.   It  hbs  no  analogy  to  the  rule  now  in  question^ 
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which  wafl  ^opted  merely  to  |ireyeiit  the  interference  ,M  HHBf  • 
of  neutral  with  belligerent  rights.  09  suqas 

March  4fth.    Msint^JTomi,  J.  botub 

&OTUEnS. 

MASSHiLt,  C&.  X  delivered  the  opinion  of.the  Court-— - 

as  follows: 

The  island  of  Santa  Cruz*  belonging  to  the  kingdom 
ot  Demnarkf  was  subdued,  during  the  late  war^  by  the 
arms  of  his  Britannic  majesty.    Adrian  Benjamin  Bent- 
zon,  an  officer  of  the  Danish  guvernmenty  and  a  pro- 
prietor of  land  therein,  withdrew  from  the  island  on  its 
surreiider,  and  has  since  resided  in.  Denmark.    The 
propertf  of  the  inhabitants  being  secured  to  them,  he 
&tiU  retained  his  estate^  in  the  island  under  the  manage- 
ment of  an  agent,  who  shipped  thirty  hogsheads  of  su- 
gar«  the  produce  of  that  estate,  on  board  a  British  ship» 
to  a  commercial  house  in  London,  on  account  and  risk 
of  the  said  A.  B.  Bentzoh.^    On  her  passage,  she  was 
captured  by  the  American  privateers  the  Comet»  and, . 
brought  into  Baltimore,  where  the  vessel  and  cargo  * 
were  libelled  as  enemy  property.    A  claim  for  these 
solars  was  put  in  by  Qentzon  j  but  they  were  condemn* 
ed  with  the  rest  of  the  cargo;  and  the  sentence  was  af- 
iirmed  b  the  Circuit  Court.    The  Claimant  then  ap« 
pealed  to  this  Courts 

Same  doiAt  has  been  suggested  whether  Santa  CmZf 
while  in  the  possession  of  Great  Britain,  could  properly 
be  consfdered  as  a  British  island.  But  for  this  donbik 
there  can  be  no  foundation.  Although  acquisitions 
made  daring  war  are  not  considered  as  permanent  untfl 
confirmed  by  treaty,  yet  to  every  commercial  and  hel- 
lig>'rent  pyrpose,  they  are  jconsidered  as  a  pdrt  of  the 
domain  of  the  conqueror,  so  long  as  he  retains  the  pos- 
session and  government  of  them*  The  island  of  Santa 
Cruz,  after  its  capitulation,  remained  a  British  island 
iintil  it  was  restored  to  Denmark. 

Must  the  produce  of  a  plantation  in  that  island,  ship- 
ped hj  the  proprietor  himself,  who  is  a  Dane  residing 
in  Denmark,  be  considered  m  British,  and  therafor^ 
«nemy  property  ? 


*s 
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30  RHBS.      In  arguing  this  question^  the  <H>uiisel  for  the  C\zX* 
ofbucTab  mants  has  made  two  points* 

V. 

BOTUfi  1.  That  this  case  does  not  come  within  the  rule  ap* 
&0THEB8.  plicable  to  shipments  from  an  enemy  country^  even  as 
<r— — — *—  laid  dqwn  in  the  British  Courts  of  admiralty. 

2.  That  the  rule  has  not  been  rightly  laid  down  in 
.  those  Courts,  and  consequently  will  not  be  adopted  in  this* 

1.  Does  the  rule  laid  down  in  the  British  Courts  of 
admiralty  embrace  this  case  ? 

It  appears  to  the  Court  that  the  case  of  the  Pfaoenui: 
is  precisely  in  point    In  that  case  a  vessel  ^as  cap- 
tured in  a  voyage  from  Surinam  to  Holland,  and  apart 
of  the  cargo  was  claimed  by  persons  residing  in  Ger- 
'  many,  then  a  neutral  country,  as  the  produce  of  tbeir 

estates  in  Surinam* 

t 

/  The  counsel  for  the  captors  considered  the  law  of  tbe 

ease  as  entirely  settled.  The  counsel  for  tht  Clai- 
mants did  not  controvert  this  position.  They  BiitmU^ 
it ;  but  endeavored  to  extricate  their  case  from  the  ge- 
neral principle  by  giving  it  the  protection  of  the  tt^aty 
of  Amiens.  In  pi*<)n'»uncing  his  opinion,  sir  William 
Scott  lays  down  the  general  rule  thus :  «<  Certainly 
f<  notliing  can  be  more  decided  and  6xed^  as  the  princi- 
f<  pie  of  this  Court  and  of  the-  Supreme  Court,  upmi 
ft  very  solemn  argumentSi^  than  that  the  possession  of 
<<  the  soU  tloes  impress  upon  the  owner  the  character  of 
f<  the  country,  as  far  as  the  produce  of  that  phmtation 
U  is  concerned,  in  its  transportation  to  any  other  roun- 
*«try,  whatev^xthe  local  residence  of  the  o^ner  may 
V  be.  This  has  been  so  repeatedly  decided,  both  in  this 
f<  and  the  (superior  Court,  that  It  is  ao  longer  open  to 
f<  discussion*'  No  qu^tion  can  be  made  on  the  point  of 
f  *  law,  at  this  day.^* 

Afterwards,  in  the  case  of  the  Vrfftp  Jinna  CmtiiariMf 
sir  William  Scf)tt  lays  down  the  rule,  and  states  its  rea- 
son. «  It  cannot  be  doubted,^*'  he  says,  <<  that  there  are 
transactifins  so  radically  and  fundamental^  national  ^ 
fo  im^*ess  the  national  character,  ini^ependent  of  pesce 
pr  war,  and  the  local  residence  of  the  parties. 
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jirodace  of  a  pertsron'^  own  plantation  in  the  colony  of  30hi99, 
Ibe  enemy,  though  shipped  in  time  of  peace,  is  liable  to  of  suoab 
be  considered  as  the  property  of  the  enemy,  by  reason        t», 
that  the  proprietor  has  incorporated  himaeif  with  the    botlb 
petiDanent  Interests  of  the  nation  as  a  hohler  of  the  soil,  &othbhs« 

and  is  to  be  taken  as  a  part  of  that  country,  in  that  par -^-^^ 

ticihr  transaction,  independent  of  his  own  personal  re- 
sideace  and  occupation/' 

This  rale  laid  down  with  so  much  precision,  does 
not,  it  is  contended,  embrace  Mr.  Bentzon's  claim,  be- 
caasehebfls  not  *<  incorporated  himself  with  the  perma- 
<^  neot  interests  of  the  nation."  He  acquired  the  pro- 
perty while  Santa  Cruz  was  a  Danish  colony,  and  be 
witUrew  from  the  island  when  it  became  British* 

This  distinction  does  not  appear  to  the  Court  to  be  a 
fiouud  one.  The  identification  of  the  national  character 
of  the  owner  with  that  of  the  soil,  in  the  particular  tran- 
Baction,  is  not  placed  on  the  dispositions  with  which  he 
acquires  the  soil,. or  on  his  general  character.  The  ac- 
quisitioo  of  land  in  Santa  Cruz  binds  him,  so  fkr  as 
fespeds  that  land,  to  the  fate  of  Santa  Cruz,  whatever 
its  destiny  may  be.  While  that  island  belonged  'to  Den- 
Biark,  the  produce  of  the  soil,  while  unsold,  was,  accord- 
ing to  this  rule.  Banish  property,  whatever  might  be  the 
general  character  of  the  particular  proprietor.  When 
the  island  became  British,  the  soil  and  its  produce, 
while  that  produce  remained  unsold,  were  British. 

r 

The  general  commercial  or  political  character  of  Mr» 
Bentzon  could  not,  according  to  this  rule,  affect  this 
particular  transaction.  Although  incorporated,  so  far 
as  resperte  his  general  character,  with  the  permanent  • 
Jotert«(s  of  Denmark,  he  was  incorporated,  so  far  as 
i^pected  his  plantation  in  Santa  Cruz,  with  the  perma- 
nent interests  of  Santa  Cruz,  which  was,  at  that  time, 
British ;  and  though  as  a  Dane,  he  was  at  war  with 
Great  Britain,  and  an  enemy,  yet,  as  a  proprietor  of 
l^ndin  Santa  Cruz,  he  was  no  enemy  :  he  could  ahip 
^^  produce  to  Great  Britain  in  perfect  safety. 

The  case  is  certainly  within  the  rule  as  laid  down  in 
K  British  Courts^    The  next  enquiry  is--  how  far  win 
^hat  rvde  be  adopted  in  this  country  ? 
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SO  BBB8.      The  law  of  nattoos  is  the  great  source  from  wliicb  we  de- 
9FIUGAR  rive  those  rules»  respectiagiieiligeretit  and  neutral  nghts, 
V.        which  are  recognized  by  all  civilized  and  comniercial 
BOTX.B    states  throughout  Europe  and  America.    This  law  Is  in 
lioTHERs.  part  unwritten!  and  in  part  conventional*    To  ascertain 
■  that  which  is  unwritten^  we  resort  to  tiie  great  {H*inci- 

pics  of  reason  and  justice :  but»  as  these  prijici^es  wil) 
be  differently  understood  by  different  nations  under  tlif- 
ferent  circumstances^  we  consider  them  as  being,  in  some 
degree,  fixed  and  rendered  stable  by  a  series  of  judi- 
cial decisions.  The  decisions  of  the  Coorts  oC  every 
countryt  so  far  as  they  are  founded  upon  a  law  cemnon 
to  every  country,  will  be  received,  not  as  authority,  but 
witii  respect*  The  decisions  of  the  Courts  of  •  every 
country  show  how  the  law  of  nations,  in  the  giTen  case^ 
,  is  understood  in  that  country,  and  will  be  considered  in 

* '  adopting  the  rule  which  is  to  prevail  in  tbisi. 

Without  taking  a  comparative  view  of  tlie  justice  or 
fairness  of  the  rules  established  in  the  British  Courts, 
and  of  those  establislied  in  the  Courts  of  q|hep  nations, 
th^re  are  circumstances  not  to  be  excluded  from  con- 
sideration, which  give  to  those  rules  a  claim  to  our  at- 
tention that  we  cannot  entirely  disregard.  The  United 
States  having,  at  one  time,  formed  a  component  psurt  of 
tlie  British  empire,  their  prize  law  was  our  prize  law. 
When  we  separated,  it  continujsd  to  be  our  prize  law, 
so  far  as  it  was  adapted  to  our  circumstances  and  was 
not  varied  by  the  power  which  was  capable  of  chain- 
ing it. 


y 


It  will  not  be  advanced,  in  consequence  of  this,  former 
relation  between  the  two  countries,  that  any  obvious 
*misconistruction  of  public  law  nuMle  by  the  firiilsb 
Court<i,  will  be  considered  as  forming  a  rule  for  the 
American  Courts,  or  that  any  recent  rule  of  the  Britisb 
Courts  is  entitled  to  more  respect  than  the  recent  rules 
of  other  countries.  But  a  case  professing  to  be  derided 
on  ancient  principles  will  not  be.  entirely  diarcgarded, 
iitilessit  be  v^ry  nnreaaonable,  or  be  founded  on  a  con- 
struction rejected  by  other  nations. 

The  rule  laid  down  in  the  Phoenix  is  said  to  be  a 
recent  rule,  because  a  case  solemnly  decided  before  the 
lords  commissioners  in  1^83,  is  quoted  in  the  VBOiXl^ 
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as  its  anQiority*    Butthat  rase  is  not  suggested  to  have  30hhb9. 
been  determined  conti'ai'y  to  foitne'r  practice  or  former  ofsugas 
opimons.   Nor  do  we  perceive^  any  reason  for  auppos-        t?, 
\Vk%  it  to  be  contr^iry  to  the  rule  of  other  nations  in  a    boyus 
siffliiarcase.  Jcotheiu. 

Tie  opinion  that  ownership  of  the  soil  does,  in  some 
degree,  connect  the  owner  with  the  propertj',  ^  far  aa 
respects  that  soil,  is  an  opinion  which  certainly  pre- 
vails very  extensively.  It  is  not  an  unreasonable  opi- 
nion. Personal  property  may  follow  the  person  any 
where;  and  its  character^  if  fo\ind  on  (he  ocean,  may 
depend  on  the  domicil  of  the  owner.  But  land  is  fixed. 
W/iereyerthe  owner  may  reside,  that  hnid  is  hostile  or 
fnendly  according  to  the  cor^dition  of  the  country  in 
wfiich  it  is  placed.  It  is  no  extravagant  perversion  of 
principle,  nor  is  it  a  violent  offence  to  the  course  of  hu- 
man opinion  to  say  that  the  proprietor,  so  far  as  , 
respects  Ms  interest  in  this  land,  partakes  of  its  char- 
acter •  and  that  the  produce,  while  the  owner  remains 
unchanged,  is  subject  to  the  same  disabilities.  In  con- 
demning the  sugars  of  Mr.  Bentzon  as  enemy  property, 
thin  Courtis  of  opinion  that  there  was  no  e>rror,  and  the 
sentence  is  affirmed  with  costs. 


EVANS  r.  JORUAN  and  MOREHEAD:  4^45. 

,  ■  March       Sd. 

•5Js€nf....Tt)DD,  X  '' 

This  was  a  case  certified  from  the  Circuit  Court  for  The  act  of    • 
the  distinct  of  Virginia,  in  which  the  judges  were  divid- J^"^*7» '  ?^» 
^  in  opinion  upon  the  question,  whetlier  after  the  expi-  o'COiUevZ- 
ration  of  the  original  patent  granted  to  Oliver  Evaxis,  a  vans,  noes  not 
general  rightto  use  his  discovery,  was  not  so  vested  in  thi^"^1ioe-r 
the  public  as  to  require  and  justify  such  a  construction  of  rected  his  ma- 
the  act  passed  in  January,  1808,  entitled/*  an  act  for  the  tJ^j^^^,,^/;^, 
relief  of  Oliver  Evans'*  as  to  exempt  from  either  single  pirationufhiJ 
or  treble  damages,  the  use,  subsequent  to  the  passage  of  <*'d  pateut  and 
the  said  act,  of  the  machinery  therein  mentioned,  which  ^enew^, 
^as  erected  subsequent  to  tlie  expiration  of  the  ori&:inaI  to  use  it  after 
patent  and  pre vious  to  the  passage  of  the  said  act.    The  ^^l  ''^^^^?^  "^ 
fft  fvd,  9,  p.  20.J  authorizes  the  secretary  of  state  to 
issue  letters  patent  to  Oliver  Evans  in  the  manner  and 
form  presci^ed  by  the  general  patent  iaw^  granting  to 
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ST1K8    bim  for  the  tei*m  of  li  years  the  ezcIusiTe  right  of 

V*        ing»  using)  and  vending  for  use  the  machinery  in  ques- 

JORDAW    tion,  ^^prcvidedf  that  no  person  who  may  have  hereto- 

&  MuBS-  Mfoie  paid  the  said  Oliver  Evans  for  license  to  use  his 

ii£AD.    <*  said  improvements)  shall  be  obliged  to  renew  the  said 

■■  <•  license,  or  be  subject  to  damages  for  not  renewing  the 

<<  same ;  and  pr&vided  alsOf  that  no  person  who  shall  have 

.'<  used  the  said  improvements)  or  have  erected  the  same 

«<  for  use,  before  the  issuing  of  the  said  patent,  shall  be 

**  liable  to  damages  therefor^ 


» 


Hasfbb^  for  the  Plaintiffi 

» 

The  former  patent  of  the  Plaintiff  having  expired, 
eongresS)  in  consideration  of  the  particular  circut  stao- 
ces  of  his  case,  authorized  a  new  patent  to  issue  for  ano- 
ther  term  of  14  years.  Between  the  expii*ati<ai  of  the 
old  and  the  issuing  of  the  new  patent^  the  Defenda/ite 
Lad  erected  and  used  and  continued  to  use  the  Plaintiff's 
machinery  in  the  manufactui'e  of  flour9  contending  that 
they  were  protected  by  the  proviso  of  the  act  of  January 
21st,  1808. 

■ 

We  contend  that  the  proviso  docs  not  authorize  them 
to  continue  the  use  of  the  machinery  after  the  issuipgof  the 
new  patent,  but  merely  protects  them  from  damages  for 
having  used  and  for  having  ererted  for  use  the  machine- 
ry in  question,  prior  to  the  issuing  of  the  new  patent 

The  second  patent  was  intended  to  place  Evans  ia 
the  situation  in  which  he  would  have  been  if  the  first  pa- 
tent, had  continued  in  force,  except  as  to  his  ri^it  to 
damages  for  acts  done  in  the  intermediate  time  betwcea 
the  first  and  second  patent.  If  the  Defendants  chose  to 
continue  to  use  the  machinery  after  the  new  patent,  they 
were 'bound  to  pay  for  the  right  to  use  it. 

£.  L  Lee,  and  P.  B.  Ket,  contra. 

If  the  construction  contended  for  on  the  other  side  U 
correct,  the  provisio  was  wholly  useless,  because  the  De- 
fendants needed  no  such  protection*  Evans  coufd  have 
tio  claim  against  them  for  acts  done  after  his  patent  bad 
expired,  and  before  the  issuing  of  the  new  patent  Tbo 
Defendants  had  a  full  and  perfect  right  to  erect  afid  use 
thp  inachinery.    A  law  to  oblige  them  bow  to  abandon 
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their  i^wpefty  op  to  pay  #hat  Mr.  Evatm  maf  chase  to    kvaits 
e&dct«  is  hi  the  nature  of  aii  expostjocia  law ;  and  al-        v- 
though  it  may  not  be  abeolute ly'  unc<n)s^it0tionat,  yet  is    Jorbaw 
80  far  within  the  spirit  of  the  conj^titution^  that  this  lit  morb- 
Coort  will  not  give  >i«ch  a  c  >nstrQction  to  tlw  proviso,     ftEAD* 
if  it  can  possibly  be  avoided.    The  proviso  sa  v  s  that  no  ■ 
pefamwho  shall  hauft  erected  the  machinerf  fnr  «.sf,  shall 
he  itable  ta  damages  therefor.    The  Defeiidaitts  had 
ereeted  tte  machinery  for  use,  and  are  consequently  not 
Ua^  therefor.     What  can  the  pl-oviso  mean,  unli*ss  to 
give  those  who  are  in  the  situation  of  the  Defendants  the 
rigiit  to  use  their  own  machines  lawfully  erected  ?    Th©  * 
inventioDS  had  become  public  property  ;  every  ow*  had  a 
right  tome  them.     Congress  did  not  mean  to  take  away 
that  veste^d  right  ft-om  those  who  had  availed  themselves 
of  it    To  deprive  a  person  of  the  use  of  his  property  is 
equivrient  to  depriving  him  of  the  property  itself.   Con^ 
gress  could  not  mean  to.  do  this.    This  Court  will  give 
tbe  actsuch  an  equitable  construction,  as  wHl  give  effect 
to  the  proviso. 

The  words  of  the  proviso  are  clear  and  ejcplirit,  and 
admit  not  of  construction.  The  legislature  may  have 
sopiposed  that  the  new  patent,  which  was  intended  to  be 
a  continuation  of  the  old  one,  might  have  suHjerted  those^  . 
who  bad  already  erected  the  machinery^  to  damages,  and 
intended  to  guard  against  them.  It  is  not  certain  that 
tinder  tbehwf  under  which  the  patent  issued^  this  would 
not  have  been  tha  effect — but  it  is  sufHrient  if  the  legista-^  ' 
tiirc  supposed  it  wouH  have  been.  We" are  not  bound  to 
show  the  motives  of  the  legislaturer-^if  their  words  arc^ 
clear  and  explicit,  there  is  no  r.oom  for  construction* 
The  acts  which  are  protected  by  the  proviso  are  acts 
do^ie  before  the  issuiltig  the  patent  |  the  opposite  counsd 
contend,  that  the  le^slature,  when  they  said  "  before/^ 
meant  fljfier.    . 

The  proviso  id  too  plain  tb  bear  an  ar^metit* 

Msirch^fth.    wlbie7if4...TopD,  J*.  • 

WABHiirGTOir^  /*  delivered  the  opinioni  of  ttie  Court 

as  follows:  ,  - 

VOL*  au  %$ 


'  1 
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EVAirs        The  <}tiestion  certified  to  this  Coart,  by  the  tircuit 
V.        Court  for  the  district  of  Virginia,  and  upon  which  the 
JomoxN    opinion  of  this  Court  is  required,  is,  whether,  after  the 
&  Moas-  expiration  of  the  original  pau*nt  granted  to   Oliver 
nsAii.     Evans,  a  general  rigfit  to  use  his  discovery  was  not  so 
— *—— — ~  vested  in  the  public  as  to  require  and  justify  8ach*a  con- 
straction  of  the  act  passed  in  January,  iSOS,  entit/ed 
<<  an  act  for  the  relief  of  Oii^r  Evans"  m  to  exempt 
from  ^*itber  treble  or  single  damages,  the  use,  subse- 
quent to  the  passage  of  tlie  said  act,  of  the  machinery 
therein  mentioned,  which  was.  erected  subsequent  to  the 
expiration  of  the  Original  patt  nt  and  previous  to  the  pas- 
sage of  the  said  act 

The  act,  upon  tlie  construction  of  which  the  judges  of 
the  Circuit  Court,  wef*e  opposed  in  opinion,  directs  a  pa- 
tent to  be  granted,  in  the  furm  prescribed  by  lawi  to  Oli- 
ver Evans  for  14  years,  for  the  full  and  exclusive  right 
of  making,  constructing,  using,  aqd  vending  to  be  used, 
his  invention,  discovery  and  ImprovemeiitB  in  the  art  of 
^  manufacturing  flour  and  meal,  and  in  the  several  ma- 

chines which  he  has  discovered,  invented,  iiuproved,  aod 
applied  to  that  purpose. 

TIte  prot^  upon  which  the  question  arises  is  in  the 
following  words  :  «<  providedf  that  no  person  who  may 
.  have  heretofore  paid  the  Siiid  Oliver  Evans  for  license  t» 
iise  the  said  improvements,  shall  be  obliged  to  req^wsiM 
license,  br  be  subject  to  damages  for  'not  renewin^^  th$ 
mxne ;  and,  provided  (dso^  that  no  person  who  shali  ha?s 
used  the  said  improvements,  or  have  erected  the  sa^oe 
for  use,  before  the  issuing  of  the  said  patent,  shall  be  b- 
able  to  damages  therefor/' 

The  language  of  this  last  proviso  is  so  precise,  andst 
«^ntirely  free  from  all  ambiguity,  that  it.  is  difficult  for 
any  course  of  reasoning  to  shed  light  u|K)n  its  meaning. 
It  protects  against  any  rtaim  for  damages  which  Evans 
might  make,  those  who  may  have  used  his  improvementSy 
or  who  may  have  erected  tliem  for  use,  pn&rto  the  issuing 
^Hs  patent  under  this  law.  The  protection  is  limited  to 
acts  done  prior  to  another  act  thei'eafter  to  be  performed, 
to  wit,  the  issuing '»f  the  patent.  To  extend  it,  by  construc- 
tion to  acts  which  migl|t  be  done  siibsequent  to  the  Issuing 
af  the  patent,  would  be  to  make,  not  to  interpret  the  law. 


FEBRUARY  TERM  1815^  S09 

'  p 

The  injostice  of  denying  to  the  Defendants  the  use  of    evaks 
machinerjf'  which  they  bad  erectt-d  atttf  r  the  expiration  of       t* 
l^vaYia's  ^rst  patent  and  prior  tot  the  passage  of  this  laH>   jordah 
has  heen  strongly  urged  as  a  reason  why  the  words  of  &  more- 
this  proviso  should  be  so  construed  as  to  have  a  pros-     head» 
pective  operation.    But  it  sbould  be  recollected  that  the  m 

n^bt  of  die  Plaintiff  to  recover  damages  for  using  his 
iiDprovemeBt  after  the  issuing  of  his  patent  under  this 
law,  although  it  had  been  Erected  prior  tbert'to»  arises^ 
not  under  this  law^  but  under  the  general  law  of  the 
2ist<tf  Febraaryy  179S.*  The  provisoes  in  ihis  law 
protiess  to  protect  against  the  operation  of  the  general 
law>  tfaiee  classes  of  persons;  tliose  who  had  paid 
Evans  fdr  a  license  prior  to  the  passage  of  the  law ; 
tliose  who  may  have  used  his  improvemt^ts  ,*  and  those 
who  may  have  erected  them  for  use5  before  the  issuing  of 
the  patent. 

t 

The  legislature  might  have  proceeded  still  further^  by 
f  Tovidiag  a  shield  for  persons  standing  in  the  situation 
of  these  Defendants.  It  is  believed  that  the  reasonable* 
ness  of  soch  a  provision  could  have  been  questioned  by 
no  one.  But  the  legislature  have  not  thought  proper  to 
extend  the  jH^tection  of  these  provisoes  beyond  the  issu* 
ing  of  the  patent  under  that  lawy  and  this  Court  would 
transgress  the  limits  of  judicial  power  by  an  attempt  to 
supply,  by  construction,  this  supposed  omission  of  the 
legtslatare.  The  argument,  founded  upon  the  hardship 
of  this  and  similar  cases,  would  be  entitled  to  great  weight 
if  the  words  of  tfiis  proviso  were  obscure  afid  open  Ijq 
constnictioD.  But  considerations  of  this  nature  can  nev- 
er sanction  a  construction  at  variiince  with  the  manifest 
meaning  of  the  legislature»  expressed  in  plain  and  unam^ 
biguoiis  language. 

The  argument  of  the  defendants  counsel  that  unless 
tbe  construction  they  contend  for  ba  adopted,  the  provij^  ^ 
so  is  senseless  and  inoperative,  is  susceptible  of  the  same 

answer. 

*  The  5th  §  of  the  act  of  Slet  of  February,  1795,  whieh  is  the  only  aeetioii 
Qfthtt  act  which  gives  damages  for  Tiulatioa  of  the  patent  right,  is  repealed  ht 
the4lli§  of  the  act  ofthe  17thof  April,  1800,  tol.  5,  p.  90,  the  Sd  §qI'  vhieb 
^gnrestrelAe  damms,  for  the  tiobition  of  any  patent  fraoted  pqivwoit  |^ 
^art,  or  the  ac^  of  179^  *  > 


■«M«i 
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STiVf        Wbetbar  the  proriso  vas  introdiiced  frooi  abttndant 

v»        Gaylio«5  or  from  an  opinion  really  ^entertained  by  Uie  le* 

J99049    gialatuce  tiiattbo^e  who  wiglit  have  erected  tlieae  im- 

&  M/OBBr  ^vefD«*nts  Of  mif^ht  have  naeid  tfaetn  prior  to  the  issuing 

BB4n*     ol'  tlie  patenty  wxiidd  be  Jiable  to  damages  for  bavki^  done 

8o»  it  is  impossible  fol*  Ihis  Court  to  say.     It   i^  not 

difiiCjuU  howeirer  to  imagine  a  stute  of  things   which 

nigiitbiire  afforded  aome  |^iind  lor  sficii  an  oyioioB. 

Althoa^  this  Court  hasbieen  inforHttdy  and  dtejadge, 
who  delivers  tliis  oiMsion  kno^Sf  tiiat  the  former  patent 
j^vento  Evans  had  been  adjpidged  tobe  void  by  tM  Curcuit 
&iurt  of  Pennsylvania,  prior  to  the  passage  of  this  Uwy 
.|r^t  that  fact  is  not  recit^  in  the  law,  nor  does  It  appear 
tbatit  was  witbin  the  view  of  theiegislatugre*'  awl  if  that 

iiaUittt  right  had  expired  by  its  own  limitaiiony  thelcgia<' 
ature  might  well  make  it  a  condition  of  the  nev  grant 
that  the  patentee  should  not  disturb  those  who  bad  vio- 
lated the  f  ^rm^r  patent.  This  idea  was  certainly  in  the 
mind  of  the  legisdatore  which  parsed  the  act  of  the  ftist 
of  February »  i793»  which  aftea*  repealsng  the  act  of  th« 
i^Otb  of  April,  i7iM),  ^preserves  the  rights  af  patentees 
finder  the  repealed  law  only  in  relation  to  vjojationf 
icoounitted  after  the  passage  of  the  repealing  Jaw. 

If  the  decision  above  mentiopied  was  maAe  known  to 
^he  legislature^  it  is  not  impossiUe  but  that  %  doubt 
snight  have  eiLiated  whether  the  patent  was  thereby  ren«> 
4^red  void  eb  mUwf  or  /rom  the  tiiyie  of  randering  the 
judgment ;  and  if  the  latter,  then  the  proviso  wouM  af^ 
%>rd  a  protectien  against  all  preceding  violatinm.  But 
iwhatever  might  be  the  iaduceraents  with  the  legiehturt 
to  limit  the  proviso^  under  consideration^  as  we  find  it, 
this  Court  cannot  introduce  a  diffpi'ent  proriao  totallj 
at  variance  with  it  in  language  and  intention^ 

|t  is  the  unanimous  opinion  of  this  Count  lihat  the  ad 
fBsaed  in  January,  180$,  entttied  m  an  act  for  the  Belief 
of  Olive  r  Evans,^^  oM^bt  not  to  be  so  construed  as  toexr 
empt  from  either  treble  or  single  damages,  the  use,  sub« 
fwqfient  tiithe  passage  of  the  said  act,  of  the  qnacbinery 
thf'Mn  fla**ntion  »d^  which  wa9^rejcted  subsequent  to  tbi 
4e:spirat^n  of  the  original  patent,  and  previous  to  the  pas- 
sage of  the  said  act.  Which  opinion  is  ordered  to  beccr- 
trfied  tQ  the  Circuit  Court  for  the  district  of  Yinrinuu 


*  • 
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CAftOO  OF  TH£  SHIP  HAZARD  1815. 

CAMPBELL  ANB  oTii£R«. 


APPEAL  from  the  sentence  of  the  Circuit  Court  for  Nentrti  «ov«v 
die  district  of  Georgia,  affirming  that  of  the  Circuit  of  ^"^^^^ 
Court  which  condemned  the  ci^go  of  the  Ruasian  ship  ^^^^^tinsr*'^^ 
Baaard,  ab  British  property.  pn»f  refiued. 

The  Hazard  was  captured  in  December^  1813,  about 
6  miles  from  tiie  land  of  Amelia  Island,  b j  a  boat  from 
the  United  States  Flotilla,  and  carried  into  St.  Mary's,    .  , 

InGeof^a.  The^  boarding  officer,  after  examining  the 
&i»1^8  papers,  returned  them  to  the  captain,  and  asked 
the  captain's  permission  to  stay  on  board  that  night,^  . 
wfaicb  was  granted ;  and  at  the  fequest  of  the  captain 
the  boanKsg  cAcer  assisted  in  piloting  the  ship  over  the 
bar  of  St  Mary's  river,  and  brought  her  to  anchor,  af- 
ter which  he  asked  again  for  the  ship's  papers  and  then 
declared  his  intention  to  take  the  ship  to  St.  Mary's. 
The  captain  in  his  protest  states  that  the  ship  anchored 
nearer  to  the  Spanish  shore  and  harbour  than  to  any 
other.   The  cargo  was  claimed  in  behalf  of  Luningy  Oo*  ^ 

0el  f  Co.  of  GiMenburg. 

CuASj^ros  and  P.  B.  Kbt,  for  the  ^ppeUanis,  con*-  . 
tended, 

L  Hat  in  as  much  as  Russia  and  the  United  States, 
had  both  adopted  the  principles  of  the  armed  neutrality, 
the  priaciple,  that  free  shi{>8  should  make  free  groods, 
was,  as  between  those  two  nation^,  to  be  considered  as 
part  of  the  I  aw  of  nations,  and  that  the  cargo  was  protectr 
^  by  the  Russian  flag. 

3.  That  the  capture  was  made  within  tlie  territorial 
jurisdiction  of  Spain,  liaid  therefore  void. 

S.  That  the  boarding  officer  praotised  a  ruse  de  guerref 
M  justifi$Lble  towards  a  neutral.    Fraud  in  war  may  be 
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ciBGO  ov  practised  towards  an  enemy,  but  not  towards  a  friend. 

SHIP      Dupanceau's  Bytikerstwek,  15.  There  ought  to  have  been 

HAZARD   tivis  major  on  the  part  of  the  Americans.    Tb^y  ought 

r.        not  to  have  decoyed  the  vessel  out  of  neutral  i»  aters  in 

CAMPBEtL  order  to  oapture  her. 

, ,     4.  That  the  testimony  was  not  sufficient  to  r<uinteract 

the  documentary  evidence  as  to  the  interest  of  the  Ciai- 
mants.    And, 

5.   That  as  the  original  German  instrnctibns  frrm 
,  Luning,  Gtigel  &  Co.  were  taken  away  by  the  captors, 
and  not  produced  cm  the  trial,  the  Claimants  ought  to  be 
allowed  time  for  furtlwjr  proof. 

Jones  and  Pctknet,  contra,  insisted, 

*       1.  That  there  was  no  foundation  for  the  idea  that 
there  can  be  a  law  of  nations  in  force  between  Russia  and 
the  United  States^  which  is  not  equally  in  force  between 
,  tiie  United  States  anjj  all  other  nations*    The  United 

States  do  not  contend  that  by  the  law  of  natioos  (i-ee 
ships  make  free  goods. 

S.  That  there  is  no  foundation  in  fact  for  the  al- 
legation that  the  ship  was  captured  within  ^tbe  juTis- 
diction  of  Spain ;  and  if  there  was,  Spain  has  not  com- 
plained. ^ 

S.  The  artifice  used,  (if  any  was  used)  was  perfectly 
justifiable.    A  neutral  vessel  must  submit  at  all  events. 
*  The  deceit  produced  no  effect  of  which  the  Claimaat* 
can  complain* 

4.  That  the  evidence  of  fraud,  in  the  use  of  the  names 
of  Luning.  Gogel  &  Cc».  to  coyer  this  property  was  too 
manifest  to  require  afgument.    And, 

5.  That  in  a  case  so  clearly  fraudulent  as  fliis,  further 
>roof  ought  not  to  be  allowed.  It  is  alleged  that  the 
German  instructions  have  been  fraudulently  withheld  by 
the  captors ;  tjieir  contents  have  been  stated  in  sti^ 
stance  by  the  supercargo  ,•  and  if  they  were  here  i^ 
eoujd  not  al^er  the  st^te  of  the  case. 
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Mtrcheth.    .46rfen«....ToDn,  J.  caegom 

I^iTnr^Toir,  J.  delivered  the  opinion  of  the  Court  as   hazabd 
follows;  ^^ 

Ihc  sbip  Hazai*d  and  cargo  were  libelled  as  prize  of  &otukrs. 
warm  ttt^  District  Court  af  Georgia,  wh^re  the  latter 
was  condeoined,  and  the  ship  restored  to  the  master  with 
an  allowance  for  freight  This  sentence  being  affirmed 
by  the  Circuit  Courts  sin  appeal  as  to  the  careo  was  ta- 
ken  to  this  Court. 

Tte  cwjgo  was  claimed  in  behalf  of  Messrs,  Lunine, 
Oopc/  k  Co.  subjects  of  Sweden,  and  residing  at  Gotten^ 
bui^.  It  IS  impossible  to  look  at  the  proofs  in  this  cause, 
without  being  at  once  convinced  that  tiiis  house  nev^- 
had  any  interest  in  it.  The  papers  found  on  board  leave 
not  the  amsOlest  doubt  as  to  the  hostile  character  of  the 
property,  which  is  also  abundantly  proved  by  the  witness- 
es  who  were  examined  in  the  district  Court  The  ship- 
ment  was  made  by  Mr.  Worrall,  a  British  merchant  at 
LivprpooJ,  and  an  English  supercargo  put  on  board  by 
the  jiaiae  of  Diggles,  under  whom  Mr.  DaJmer,  who  filed 
If  *  was  to  act  as  assistant  supercargo.    Between 

Mr.  Worrall  and  Mr.  Lowden,  who  makes  some  figure 
in  this  transaction,  there  is  proved  to  exist  such  an  inti- 
mate ijcmncxion  as  to  render  the  one  chargeable  for  th^ 
declarations  and  acts  of  tite  other,  so  far  sis  they  regard 
thfs  shipment.    Mr.  Lowden,  irj  a  letter  to  his  corrCs- 
pond^nt  at  Charieigon^  which  was  on  board  of  the  Haz- 
ard, says— ^»  Thereiks  likely  to  be  a  great  deal  of  business 
"  done  betwixt  this  and  Amelia  Island.    The  vessel  that 
*'  this  goes  by  has  about  9000/.  worth  on  board.    The 
**  parties  interested  are  my  particular  friends.'^*    And  a 
i«We  further  on— *<  It  may  perhaps  be  satisfartory  to 
"  know  that  we  hava  full  and  unlimited  authority  from 
^*  a  respectable  house  in  (rottenburg,  to  make  use  of 
"their  name  up^m  any  occasion  whatever  ;  so  that,  in 
"  case  of  capture  or  detention,  the  necessary  proof  could 
*'  easily  be  produced  of  the  neutrality  of  the  property.** 
Mr.  Worrall  writes  to  Mr.  Smith,  of  Charleston,  that 
**  the  Russian  vessel  Hazard,  bound  to  Amelia  Island, 
"was  laden  by  Aim  in  cmjuwAim  with    same  other 
yrUnds.*'    There  was,  also,  a  memorandum  on  board 
If r  the  government  of  the  su;iercargo^  8i.5oed  br  Low- 


'. 


a»s  BXjrnEME  court  tr.  t.  - 

• 

t)AiiQ»or  den,  contaiiMvgf  among  otfiers,  this  iftstractiony  ^^  aliQuli 
SBip      <«jou  be  boarded  at  sea  by  men  of  war  or  privateers 
Aazarb   <<  j(m  muirt  aniforaily  declare  the  proper^  to  belong  ti 
V.        <«  Luningy  Oogel  &  Co.  of  Gk)ttf  nburg,  as  it  is  represent- 
eAMPBBLi «  ed  to  be  by  the  documents  acrompanyiBg  the  cargo, 
&OTHBB9. «  Men  of  war  are  apt  to  board  nader  false  fxio^,  and 
— — — .  « if  you  dont  Stick  to  the  text,  you  may  be  decselverf."  It 
tnay  be  asked  here^  why  was  the  supercargo  thaar  can- 
tioned  to  be  on  his  guani,  unless  he  was  in  the  secret,  as 
be  doubtless  was,  that  the  documents  werecolorsUitey  and 
the  property  in  fact  British  ? 

•  "  Mr.  Dalmer»  in  the  claim  interposed  by  him  for  the 

cargo,  do^  not  swear  to  its  neutrality,  but  only  that  the 
gentlemen  at  Gottenburg  are  owners  thereof  ^fstr  as 
.    >    Ae  t^  infirnitd ;  and  it  is  deserving  of  attention  that  Mr. 
Digfi;les,  the  supercargo,  not  only  does  not  unite  with  the 
assistant  supercargo  in  filing  this  claim,  but,  on  being 
brought  before  the  commissioners,  refuses  to  be  sworn  or 
examined  as  a  witness  in  the  cause.  On  his  examiiiation, 
sometime  afterwards,  before  the  district  judge,  he  states 
that"'  he  is  not  acquainted  with  the  owners  of  the  cargo  | 
•f  or  any  part  of  it,  and  cannot  swear  that  Loning,  Go-  \ 
<<  gel  &  Co.  are  the  owners :  that  he  received  hid  instruc-  i 
« tions  from  Mr<  Worrall  as  agent  of  that  house.*'  i 

There  was  a  short  letter  of  instructions  on  board,  to  I 
Diggles  and  Dalmer,  dated  8th  October,  1S13,  and  pro- 
ved to  be  signed  by  Luning,  Gogel  &  Co.  but  the  hodj 
of  which  must,  no  doubt,  have  been  written  by  Mr.  ff  or- 
rall,  or  under  his  direction. 

Now  although  the  invoice  be  made  out  in  the  name 
and  ^r  the  account  and  risk  of  Luning,  Gogel  &  Co.  and 
.  '  a  letter  of  instructions  signed  by  them  was  found  on 

board,  it  would  be  giving  more  weight  to  these  formal 
documents  than  they  are  entitled  fo,  should  we  say,  tbat 
they  have  satisfied  us,  notwithstanding  the  mass  of  evi' 
dence  which  this  cause  presents  to  the  contrary,  thattiie 
property  was  other  than  British  through  every  stage  of 
this  transaction.  Indeed,  the  advocates  of  the  Appe'-ij 
lant,  despairing  to  convince  the  Court  of  its  newfraiifj, 
rejy  principally  on  an  irregularity  in  the  captore,  «nd 
on  a  suppression  by  the  cafitors  of  a  letter  of  instruc^QS 
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from  liiiiiiiig^  iSrogel  &  Co.  which  it  18  said  came  to  tiieir .  cargo  of 
hands.  sbAp 

HAZARD 

The  captiire  it  is  ^ged  Vas  made  within  th^  limits        r. 
and  jurisdiction  of  Spahi.     Of  this  tlicre  is  iio  sufficient  campbeu 
eYidence,  which  renders  it^mnecessary  to  sa^  whatinflu-  &oth£us. 

encetiiat  fact,  if  established,  might  ha^e  on  the  ultimate       

decision  of  the  Court.  The  suppression  of  the  paprr  in 
question  is  also  Very  imperfectlj^  made  out ;  and  if  if  had 
been  brought  into  Court  and  formed  part  of  the  evidc^nce 
in  the  ctose,  it  could  not  possibly  do  the  Appellant  Hny 
good  ;  for  a  paper  merely  signed  by  Luning^  Gogel  6c 
Co.  and  converted  into  a  letter  of  instructions  by  Mr. 
WorrsdU  in  Liverpool,  to  suit  his  own  purposes,  as  must 
hare  been  the  case  here,  could  have  but  little  effect  in  re- 
moving any  one  of  the  numerous  iloubts  which  the  cir- 
cumstances of  this  case  are  so  well  calculated  Jko  excite. 

k  moUonhas  also  b^en  made  for  an  order  for  further 
proof.  If  ttie  Court  entertained  any  difficulty  as  to  the 
reality  of  this  transaction,  or  believed  that  Messrs.  Lu- 
ning,  Gogei  A  Co.  could  prove  that  they  were,  in  fact, 
the  owners  of  this  property,  perhaps  it  might  listen  to 
the  application  late  as  it  is;  but  believing,  as  it  does, 
that  the  evidence,  as  it  now  stands,  is  not  susceptible  of 
any  satisfactory  explanation,  and  that  the  captors  have 
made  out  a  ckar  title  to  the  whole  cargo  shipped  by  Mr; 
Worrall,  it  cannot^  in  justice  to  them,  make  any  such 
ordcn 

The  sentence  of  the  Circuit  Court  is,  therefore,  unah- 
imoa&ly  affirmed  with  costs; 


rtii 


SHIP  SOGIETE,  Martinsok,  master.  ^g^g. 

— ^— — ^M»  March       9d> 

APPEAL  from  the  sentence  of  the  tircuit  Court  ^  ^  ^^^^^ 
for  the  district  of  Geor&;ia,  affirming  the  decree  of  the  vessel  be  cap- 
district  Court  which  allowed  freight  pro  rata  itineris,  to  ^^^J^  ^^^ 
the  Swedish  ship  Societe,  captured  on  her  outward  voy-  age  fr«m£ost- 
YOL.  IX.  2* 
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ffHE      a^  from  England  to  Amelia  Island,  with  a  Biitislk  car- 
Boci'  TEf  go  onboard,  which  was  condcsmned  as  prize  of  war. 

MAHTIK- 

soir.         By  the  charter-ps^ty,  the  outward  cargo  to  Amelia 

MASTES.  Island  was  to  be  carried  frdghtfretf  ami  the  homeward 

...^.....^  cargo  was  to  pay  at  the  rate  of  three  pence  hal^nnj 

land  toAme-a  pousd  for  cotton,  and  in  the  same  propor&n  tor 

l^rtSi:  other  goods. 

taffpi  whidi  18 

oopdemned,  H       PikKNET  St  JoiTESt  foT  the  ship  OWncr, 
if  bjr  the  chap-  •^  ^   .  * 

ter>piirhr    the 

ontvarf  cargo  Contende<^,  that  the  freight  ouglit  to  have  been  given 
fi^rffr^u  accoi-ding  to  the  charter-party,  and  not  to  be  ascertain- 
but  the  home  ed  by  assessors  as  ordered  in  the  Court  below. 

ward  cargo  is 

tun^rate  to  be  SwAi^N,  stated  that  he  wished  to  interpose  a  claim,  to 
we.  rtained  ^y  the  Cargo  of  the  sUp  Socicte^  in  behalf  of  tfie  officers  and 
the  caTgo7yet  crev\  H  of  the  United  States'  brig  Rattlesnake  andEntcr- 
tiie  Court  wni  prize  as  having  been  concerned  i»  her  capture ;  and  was 
(rTrata'i^  uot  certain  whether  this  Court  would  now  receive  the 
rbof  he  out- claim,  or  whether  it  should  be  presented  to  the  Court 

ward  cargo,  to  Kpi^^, 
OB  the  priaei- 

piesof  a  quau-     rp^j j.  CouET,  said  that  it  must  be  laid  before  the  Cir- 

turn     meruit.       •.  ^^        a.  ^     * 

This     Court   CUlt  Court 
-will  not  alow 

be^inter^sed  MatCh    6th»      •i95sent«. ..ToDD,  J. 

here,  but  ^ill 

^u^"1o  ^the     Marsh  iix,  Ch.  J.  delivered  the  opinion  of  the  Court 

Circuit  Court,  US  ffrfloWS  : 

"where  it  may 

William  Little,  a  naturalized  citizen  of  the  UnWed 
States,  entered  into  a  charter-party  with  Magnus  Mar- 
tinson, master  of ^  the  Swedish  ship,  called  tlie  Societe, 
at  London,  on  the  10th  day  of  November,  1813,  where- 
by the  said  Martinson  let,  and  the  said  Little  took  the 
said  ship  to  freight  for  the  voyage  and  on  the  terms 
mentioned  in  the  charteif^party. 

It  was  agreed,  among  other  things,  that  the  vessel 
should  take  on  board  a  cargo,  prepared  for  her  in  the 
Thames,  and  deliver  it  at  Amelia  Island,  freight  free. 
At  A'nelia  Islsind  she  was  to  take  on  board  such  return 
cargo  as  nn.erht  be  tendered  to  her.  If  she  could  not 
be  loaded  tfaere^  she  was  to  proceed  to  such  port  in  the 
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United  9tk»s  as  the  agent  of  Little  should  direct,  and      thS' 
there  receive  her  cargo.    There  were  other  provisional  societs, 
84ip«rfatioiiS9  and  it  was  agreed  that  the  freight  on  the  martut* 
Teteni  cargo  should  be  a  sum  t^cified  in  the  charter-      son, 
party,  which  exceeded  what  would  have  been  paid  as  mastics. 
freigit  on  the  return  cargo  alone  had  it  been  totally  - 

ttMCOBOiBCttA  with  the  outward  voyage. 

On  her  voyage  to  Amelia  Island,  the  Societe  was 
ca^ured  by  an  armed  vessel  of  the  United  ^ati^s,  and 
brought  into  the  district  of  Georgia,  where  the  cargo  was 
libciled  and  condemned  as  enemy  property. 

A  daim  for  fi*eigfat  was  interposed  by  the  master  of 
the  Sodete^  and  the  district  judge  appointed  commis- 
sioofiTs  to  ascertain  the  value  of  the  freight  on  the  voy- 
1^  to  Andia  Island,  and  decreed  freight  conformably 
to  their  report.  ^ 

The  Clumant  of  the  cargo  and  the  mast^  of  the  ship 
both  appealed  to  the.  Circuit  Court,  where  the  sentence 
o£tke  district  judge  was,  in  all  things,  afiirmed.    From 
that  sentence  an  appeal  was  prayed  to  this  Court 
« 

The  cifies  already  decided  in  this  Court  on  the  ques* 
tions  of  domicil  and  trading  with  the  enemy  having 
cofflpletdy  settled  this  case,  so  far  as  repected  the  claim 
A  the  cargo,  that  part  of  the  sentence  is  affiimed  with- 
oiitoppoation. 

On  the  part  of  the  master,  it  is  contended,  that  his 
rt^t  to  freight  ought  to  be  nieasured  by  his  charter- 
party,  not  by  any  estimated  value  of  the  freight  on  the 
voyage  to  Amelia  Island. 

Had  the  charter-party  contained  any  stipulation  forr 
freight  to  Amelia  Island,  that  .stipulation  would  unques- 
tionably have  governed  the  Court.  But  the  outward 
cai^  was  to  be  delivered  freight  free.  So  far,  then^ 
as  the  case  is  controlled  by  the  express  stipulations  of 
the  charter-party,  the  vessel  is  entitled  to  the  whole 
freij^t  on  a  return  cargo  never  taken  on  board,  or  tq 
floihing. 

The  Conrt  knows  of  no  case  of  ctipture  where  the 
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TBE      neutral  vessel  has  been  allowed  freight  for 'a  cai^o  'nat 
AbciETBy  taken  with  hen    There  is  no  lien  on  one  cargo  for 
MARTiK-  freight  which  may  accrue  on  another.    The  Coort  can 
soif^      perceive  no  principle  on  which  a  cargo  to  be  delivered 
MASTBB.  freight  free  can  be  burthened  with  the  freight  agreed  to 
^-— — *-^--^  be  paid  on  a  cargo  i;o  be  afterwardjs  taken  on  board. 
In  this  case^  too^  no  sum  in  gross  is  to  be  paid  for  freig  i^^ 
but  a  sum  depending  on  the  quantity  and  quality  of  tfie 
return  cargo.     As  between  the  captor  and  neutnd  «]Wii- 
er^  the  Court  cannot  consider  this  as  one  entire  voyage, 
but  as  distinct  outward  and  inward  voyages. 

If  the  claim  to  freight  on  the  return  voyage,  not  con-  • 
menmd  at  the  time  of  capture,  cannot  be  sustained,  tfae 
Court  perceives  no  dther  rule  which  could  have  been 
adopted  than  that  which  the  district  Court  did  adopt. 
Freight  has  been  allowed  on  the  whole  voyage  to  Ame- 
lia island  as  on  a  quantum  meruit 

The  captors  not  having  appealed,  no  question .  can 
arise  on  the  propriety  of  having  allowed  the  ship  any 
ifreight  whatever.  The  Court,  howeyer,  ?rtll  say  that 
it  is  satisfied  with  the  allowance  which  is  made,  and 
which  is  certainly  an  equitable  one. 

The  sentence  is  affirmed  with  costs* 

ThPQfficei*s  of  the  Rattlesnake  and  Enterprise,  arm- 
ed vessels  of  the  United  States,  offered  a  petition  to  this 
Court  to  be  permitted  to  claim  for  themselves  and  tbeir 
crew  a  share  of  the  prize  in  the  case  of  the  Societe ;  al- 
ledging  tliat  they  are  entitled  equally  with  the  officers 
,  and  crew  of  the  Gun-boat  by  whom  the  said  cai^  was 
lib(*]led  ;  which  petition  was  rejected*  and  the  claim  was 
not  received  ;  it  being  the  opinion  of  this  Court  that  the 
claim  of  the  petitioners  must  be  made  in  the  Circuit 
Court,  to  which  the  cause  is  remanded. 


■^  M,.  ■  ..■ 


4815.       THE  UNITED  STATES  v.  GILES  and  others. 

••»  ' 

«fl&5enf....ToDD,  J. 

£foJI!*th^        THIS  was  a  rase  certified  from  the  Circuit  Court  for 
dat^  hboffi-  the  district  of  New  York,  in  which  the  opinions  of  the 
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ludgeB  of  that  Court  were  opjiosed  upon  ten  questions  v.  states 
of  law  anring  out  of  a  Ispecial  verdict.  v. 

GILES 

It  WB8  $A  action  of  debt  broi^ht  bjr  the  United  States  &oth£Rs« 

against  G^es,  late  marshal  of  the  district  of  New  York^  j — e. 

and  baa  sureties^  upon  his  official  bondt  dated  the  9th  ^oiaitNiod,  re- 
Jamtary,  ISOl,  the  condition  of  which  was  ad  follows :  StS^*^^ 
*^  Whereas  the  above  bound  Aquila  Giles  hath  been  ap>  neydneiotbe 
pointed  the  marshal^  in  and  for  the  Jf ew  York  district  H'^*^^*"* 
in  pursuance  of  tJie  act»  entitled  «  an  act  to  establish  the  from  the 
judicial  Courts  of  the  United  States,"  Mow,  therefore,  wnnptroiier  to 
the  condition  of  the  preceding  obligc^tion  is  such,  that  if  ffi offhe^u! 
the  said  Aqnila  Giles  shaD,  by  himself  atul  by  his  depu<-  sutes,  which 
ties,  faithfiilly  execute  all  lawful  precepts  directed  to  the  ^  "^g^^j;^*' 
marshal  of  the  said  district  under  the  authority  of  thet^mfaisofli- 
United  States,  and  true  returns  make,  and  in  all  things  JjJedl^**^' 
veil  and  truly  and  without  malice  or  partiality,  perform  wards,  are  not 
the  Andes  of  the  office  of  marshal,  in  and  for  the  said  '^**^*J|^ 
district  of  New  York,  during  his  eonHwance  in  the  said  ^haigh  the  ' 
office,  and  take  only  his  la\^ul  fees,  then  the  preceding  ptmey  remain 
obligation  to  be  void,  or  else  to  remain  in  full  force  and  JJ^'s  t^p 

virtue"  aftep-Uieexc- 

GutioQofthe 

The  Defendants  pleaded  performance.    The  replica-  Quere  p  whe- 
lion  act  forth  six  breaches  -of  the  condition  of  the  bond.   ^^^.  ^^  ^^' 

ties  in  a  mar- 
shal's bond 

dU  That  the  United  States  having,  in  Jiayf  1799,  re- oondhjooed  for 
coversd  judgment  in  the  district  Court  against  one  John  ec^tS^^hi?" 
Lamb  for  the  sum  of  127,952  dollars  and  99  cents,  debt,  duty,  "danng 
and  20  doHars  damages,  a  writ  of  fieri  facias^  was  then:-  ^**f^°**"y^* 
upon  issued  and  delivered  to  the  Defendant,  Giles,  il\§i\  tTce"  afe  liabio 
being  marshal,  upon  which  he  returned  in  Augiis%  i  799,  for  money  re- 
that  he  had  taken  goods  and  chatties  to  the  value  of  50  Srtis  re*^! 
dollars,  which  remained  unsold  for  want  of  buyers,  vai  from  office^ 
whereupon  a  writ  of  venditioni  exponas  and  fieri  facias,  ^^^  *"k-T 

-       •■■        ««•••       M  .     ^t  .*Tv«      ••^^:«  cation  wnicn 

was  issued  and  delivered  to  the  said  Defendant,  Gdes,  on  remainedinhi^ 
the  9Ui  of  January,  1800,  by  virtue  whereof  he  sold  the  *»*"^»  ?^  *® 
said  goods  and  chatties  for  50  dollars,  which  sum  he  re-  l^vai!^ 
ceived ;  and  also,  by  virtue  of  the  said  writ,  sold  lands  Thecomptroi- 
of  Lamb  to  the  amount  of  60,000  dollars,  which  sum  he  lo^hMlJli^i 
i*ecei?ed  and  continued  to  hold  until  the  ±st  of  February,  to  direct  the 
1801,  when  he  converted  tb<f  same  to  his  own  use,  con-  ^"^^^  sHaU 
trary  to  th^  tenor  and  effect  of  the  condition  of  his  §aid  ^^  moi^eyre- 

bond*  '  ^ived '  upon 
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u.  STATES     3.  That  by  virtue  of  the  saM  writ,  the  Ddmiant^ 

V*        Giles,  on  the  ±7th  of  September f  1800^  sold  oth^r  lands 
oi£B9     of  Lamb,  for  60,000  dollars,  which  he  received  on  the^ 
&OTHKBS.  ^Oth  day  ofJawmry,  1801,  and  on  that  day  conVei'ted  Che 

same  to  his  own  use,  contrary  to  tbe  tenor  and  eflfect  of  i 

caccmioo,  and  the  Condition  of  the  bond. 

a  pajDif^nt  ac- 
,  cordmgtosuch  .^  ,,  , 

directions  is       3.  That  on  the  17tb  of  December,  1S00»  the comptrol- 
STms  rlfma  ^^^  of  the  treasury  of  the  United  States  directed  tttt  Be-  i 
avail  himset/  fendant,  Giles,  to  (ay  into  the  oflSce  of  diseouiit  and  de- 

'  of  it  upon  the  p^git  of  the  bank  or  the  United  States,  at  New  York,  to  I 
SJingTbmU-  the  credit  of  the  account  of.  the  treasure  of  th®  United  i 
teditasaciaim  States,  al)  suc)i  sums  of  money  as  should  be  made  from  < 

-  i?5^dfc^''rfthe  property  of  Lamb,  by  yirtne  of  the  aforesaid  writ 
tho  treasury.  That  the  Defendant,  Giles,  afterwards,  on  the  25d  of 
Se  u^aSit^  December,  1800,  by  virtue  of  that  writ  sold  other  lafids 
can,  at  the  tri-  of  Lamb,  to  the  amount  of  60,000  dollars,  wbieh  he  re^ 
al  set  off  a  ceived  On  the  ±Bth  cfJanwrnf^  1801,  but  ha»  not  faidthe 
d^^due^  to  same*  nor  any  part  thereof,  into  tlie  said  offlbeof  dis- 
.him  by  the  u.  count  and  deposit  in  the  manner  directed,  contrary  to 
S^\rm ""  the  tenor  and  effect  of  tlie  conditiwi  of  hi?  said  bond. 

shall  have  been 

ihe™J!^,»tJn  *•  "^^^^^  ^^  ^^^  *^^  of  February,  1801,  tbe  Defendant, 
ofiie^^or  the  Giles,  being  mai'shal  as  aforesaid,  had  in  his  hands  as 
teeasury  and  niarshal,  14  bouds,  the  property  of  the  United  Btates, 
jeWdj^exctpt  (particularly  described)  and  on  that  day  converted  the 
in  the  cases  same,  to  Ills  own  use,  contrary  to  the  tenor  and  effect  of 
brthlttailne.  ^^^®  condition  of  his  bond  aforesaid. 

5.  That  the  Defendant,  Giles,  having,  in  September, 
1^0,  madf^  tlie  sum  of  309  dollars  and  87  cents,  bjF  vir- 
tue of  ^  ^eri /acio^,  in  behalf  of  the  United  States, 
against  one  Richard  Capes,  and  having  received  the 
same,  converted  it  to  his  own  use  on  the  1st  of  Febrtfarj, 
1801,  contrary  to  the  tenor  and  effect  of  the  condition  of 
his  bond. 

e.  That  the  Defendant,  Giles,  having  so  received  all 
the  several  sums  of  money  before  mentioned,  retained 
the  same  in  his  hands  until  the  9,7th  qfMI/treh,±SB±9  when 
he  was  duly  removed  and  dismissed  from  his  office  of 
marshal,  and  ceased  to  be  marshal  of  the  New  York  dis- 
trict, and  has  retained  the  said  several  sums  of  money 
in  his  hands  ever  since.  That  on  the  2d  of  June,  180*, 
he  was  duly  notified  according  \o  ^w,  by  -the  comptrol- 
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ler  ot  tbe  tnHf^ary  of  the  United  States,  to  render  to  the  u.  states 
audilor  of  the  treasury  of  the  United  Sta^ses  on  or  before        v. 
the  lOtti  of  Qctober^  then  next;  all  his  acconnts  and     giles 
vo^&eVers  for  tiie  expenditure  of  all  monies  received  by  &  others. 
bm  SB  marshal  of  tiie  New  York  district,  but  he  has  never 
rendered  the  same  f  contrary  to  the  tenor  and  effect  of 
tfaecoiKfitioii  of  his  bond  aforesaid.  ^ 

-  Chic  Hiefaidants  rejoined^ 


1.  To  tbe/r9t  breach,  that  tite  Defendant,  Giles,  re« 
ceivfd  the  sum  of  50  dollars,  and  sold  the  lands  of  Lamb, 
for  SBfiBO  dollars  and  no  more.    That  by  the  orders  of 
the  comptroller  of  the  treasury  of  the  United  States,  he 
received  on  the  10th  of  December,  1800,  from  the  purcha- 
sers 11,060  dollars,  and  no  more,  in^cash,  in  part  of  the 
saidsttffl  of  30,000  dollars,  and  took  from  them,  by  the 
like  orders  of  the  said  comptroller,  their  respective  bonds 
andmoTtgages, 30  in^ number,  for  19,000  dollars  being 
the  residue  of  die  said  sum  of  30,000  dollars.    That  on 
that  day  the  United  Sta^s  were  justly  indebted  to  the 
said  Giles,  in  the  sum  of  20,000  dollars,  for  money  paid^ 
by  bim  at  their  request  for  their  use,  and  for  fees  justly 
due  by  them  to  him  as  marshal,  and  for  services  {lerform  ^ 
ftdby  him  for  them  at  their  request,  when  lie  retained 
in  his  hands  the  said  sums  of  50  dollars,  and  11,000  dol« 
lars,  as  it  was  lawful  for  him  to  do,  in  part  payment  and 
satisfaction  of  the  sum  of  30,000  dollars  so  .due  to  him 
from  the  United  States,  and  then  and  there  delivered  to 
the  United  States,  the  said  several  bonds  and  inorts^n^^cs 
ui  full  payment  and  satisfaction  of  the  said  residue  of  the 
said  sum  of  30.000  dollars.  Withmit  thaU  that  he  convert- 
ed to  bis  own  use  the  said  sums  of  50  dollars  and  60,000 
dollars,  in  the  replication,  in  assia^ninj^  the  first  breach 
mentioned,  or  any  part  thereof  in  manner  and  form,  &c* 
anv  otherwise  than  by  retaininjs^  the  said  sunys  of  50  dol- 
lars and  11,000  dollars  as  aforesaid; 

1  To  the  ^tcond  breach,  they  say,  that  on  the  17th 
of  Dftcember,  1800,  the  Defondant,  Gilf»s,  by  virtue  of 
the  said  writ,  sold  other  lands  of  the  said  Lamb  for  the 
sum  of  29,S8S  dollars  and  30  cents,  and  no  more^  and 
ttat  by  order  of  the  comptroller  he  received  from  the 
purchasers  only  the  sum  of  10*000  dollars,  and  took 
tbeir  bonds  mA  mortgages,  SO  in  number,  for  the  pay- 


\ 
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v*  STATES  ment  of  the  balance^  being  199S8S  doUairs  and  SO  cents. 

V.        That  the  United  States  were  on  that  day  justly  indebted 

GUiES     to  him  in  the  sum  of  20,000  dollars  for  monies  expended, 

&0THEBS.  &c.  and  for  fees^  and  services*  &c«  wherefore  he  retain- 
ed in  his  hands  85^50  doUarSf  part  of  the  10,000  dollars 
in  part  payment  and  satisfaction  of  the  said  sora  of 
20,000  dollars ;  and  paid  to  the  United  Stat^  the  sum 
of  1,050  dollars  the  residue  of  the  said  sum  of  tOfOOO 
dollars,  and  delivered  to  the  United  States  the  30  bonds 
and  mortgages  aforesaid  in  full  payment  and  satisfaction 
of  the  aforesaid  sum  of  29,383  dollars  «nd  SO  cents ; 
without  that,  that  the  said  Giles  converted  to  his  own 
use,  &c*  otherwise  than  by  retaining  the  said  sum  of 
8,950  dollars  as  aforesaid^  &c» 

3.  To  the  third  breach,  they  say,  that  the  said  Giles 
did  not  receive  39,000  dollars,  parcel  of  the  said  60,000 
dollars,  but  that  he  received  in  all  the  sum  of  21,000  dol- 
lars only  from  the  buyers  of  the  lands  of  the  siud  John 
Lamb  ;  and  that  the  United  States  were  on  the  said  15th 
of  Ja^nuary,  1801,  justly  indebted  to  the  said  Giles,  in 
the  sum  of  22,000  dollars,  wherefore  he  did  not  jpay  the 
said  sum  of  21,000  dollars  or  any  part  thereof  into  the 
office  of  discount  and  deposit  of  the  bank  of  the  United 
States,  &c«  bat  then  and  there  retained  tlie  same  in  his 
own  hands,  as  it  was  lawful  for  him  to  do,  &c. 

4.  To  the  fmrth  breach,  they  say,  that  the  said  Giles, 
on  the  1st  of  February,  1801,  delivered  the  said  bonds 
to  the  attorney  for  the  United  States-^t&i^Aoul  tJiat,  tbat 
he  converted  them  to  his  own  use,  &c. 

5.  To  ihe^fifth  breach,  they  say,  that  on  the  8t/i  0/ 
January^  18oi,  the  United  States  were  justly  indebted  to 
Giles,  in  the  sum  of22.000  dollars,  wherefore  he  retained 
the  said  sum  of  309  dollars  and  87  cents,  in  part  payment 
and  satisfaction  of  the  said  sum  of  22,000  dolhirs  ;  tvUh- 
aiit  tkatf  that  he  otherwise  converted  .the  same  to  his  o\vir 
use,  &c. 

6.  To  the  sixth  breach,  they  aver,  that  Giles  did  ren- 
der his  accounts  to  tlie  auditor  on  the  10th  of  October, 
1804,  as  he  was  i^equired  to  do. 

To  these  rejoinders,r  there  were  general  sur-Tejoindeiv 
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and  issues^  except  as  to  the  rejoinder  to  the  third  breach  ^  v.  sf  at«s 
upon  wUch  the  Plaitittffs  took  issue  as  to  39,000  dollars,        v. 
and  demorred  as  to  the  retainer  of  the  21,000  doll^r^,     giles 
upon  wJiich  demurrer  the  Court  g|ive  judgment  tot  the  AotheAs; 
United  States; 

The  jury  found  a  special  verdict  which  stated  in  iub- 
^oce,  as  rollows  .^ 

1.  Jb  to  the  first  breach;  they  find  that  the  Defendant, 
Gdes,  was  authorized  by  the  ofllcers  of  the  treasury  de- 
partment of  the  United  States,  in  execuHng  the  aOiresaid 
writ  otfitri  facias  to  sell  the  lands  of  the  said   John 
Lami,  on  the  folhiwing  terras,  tiz.  one  fourth  of  the 
farcbaae  noioney  to  be  paid  in  casJ»,  one  finivth  ivith  in- 
terest in  2  years,  one  fourth  with  interest  in  3  >ears,  and 
the  residue  with  interest  in  4  years  from  tSe  da>'  of  sale, 
to  be  secured  by  bonds  and  mor^gajs^es ;  and  was  direct- 
ed by  the  comptroller  of  the  treasury ♦  on  tjie  17th  of 
December,  1800,  to  pay  over  all  uionies  he  might  receive 
therefor  into  tiie  office  of  disamnt  and  deposit  of  the 
bank  of  the  United  States,  in  the  city  of  New  York,  to 
the  credit  and   account  of  the  treasurer  of  th^  United 
states^    That  the  sales  were  commenced  onr  the  ^6th  of 
November,  and  continited  from  time  to  tthne  to  the  tiSA 
of  December,  ISOO^     That  Giles  receiv  d.from  th«*  pur- 
chasers before  the  ^th  day  of  January,  l^Ol,  (thedjt  of 
the  bond)  3,713  dollars  and  98  cents,  and  no  mor^^,  which 
sum,  together  with  the  sum  of  50  dollars,  which  le  had 
before  received  for  the  sales  of  the  goods  an<l  chattt^ls  of 
tfaesaidJohn  Lamb,  he  never  had,  nor  ariv  part  thereof,  be- 
fore tbesaid  district  Cou  t,  torenderto  the  United  Sti  tes; 
and  never  paid  the  same,  nor  any  part  there(»f,  into  the 
said  dice  of  discpunt  and  deposit,  and  thai  he  has  never 
been  reqdired  by  any  rule  or  order  of  the  said-  district 
Court  to  bring*  the  said  monies  into  the  Court,  no.   to 
pay  them  over  ill  any  manner  whatever.    That  between 
August,  1800,  and  iMay,  1801,  bei  ajfrest.d  oiie  Eliai 
Hicks  by  vu*tue  of  a  Writ  of  ea.  sa.  in  ifavour  of  the  Uni-  . 
ted  States,  for  80,000  dofllars,  and  by  an  endorsement 
thereoh  was  directed  to  levy,  by  viihtue  thereof,  33.155 
dollars  and  38  cents,  besides  mai*shal's  fees  and  pounds 
age.    That  he  kept  the  saidHicks  in  custody,  in  execu- 
tion, until  he  was  discharged  by  order  of  the  secretary  of 
the  treasury  cf  the  United  States,  ^n^ui^ht  to  the  act  (^ 
VOL.  K*  » 
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t«  snrAT£s  comgFeaa$  entitled  <<  an  act  providing  for  the  rdUf  e£ 

V.        <<  persons  imprisoned  for  debts  doe  to  the  United  Statesf.'^ 

GULfis     That  the  poundage  fees  for  the  service  of  that  wrtt^  i£ 

&0Tii£BSr  any  such  fees  were  due  to  the  Defendant^  Giles^  thereon^ 

have  not  been  paid  to  hirUf  and  that  they  amounted  to  the 

sum  of  419.  dbUars  and  57  cents. 

That  the  United  States  also  became  indebted  to  the 
]).efendant,  Giles*  in  the  further  sum  of  8,133  dollars 
and  96  eentst  for  his  own  fees  and  services*  in  taking 
the  second  census  or  enumeration  of  the  inhabitants  of 
tibe  United  ^ates  in  the  said  district ;  and  for  monies^ 
paid  by  him  as  marshal  as  aforesaid  to  his  assistants  in 
taking  the  said  census,  pursuant  to  the  act  of  congress 
io  such  case  provided,  which  several  sums,,  so  due  from 
tiie  United  States  to  the  said  Giles,  amount  to  the  sum  o£ 
8,M3  dollars  and  53  cents,  a^d  liiat  he  has  retained  tba»^ 
said  sums  of  BO  dollars  and  3,713  dollars  and  98  centSy. 
from  tl>e  times  when  they  wei^e  received  by  bim,  andstiil 
retains  tliem,  claiming  to  hold  apd  retain  the  same  td^ 
wards  the  payment  and  satisfaction  of  an  equal  sum  du^ 
to  him  froim  the  United  States  as  aforesaid*  But  wtie- 
tiier  upon  the  whole  matter  aforesaid,  the  said  Giles  did 
in  law  convert  the  said  several  sums  of  50  ddlars  and 
3^713  dollars  and  98  cents  to  his  own  u9e»  contrai*y  to 
the  tenor  and  effect  of  the  conditiim  of  his  said  bondr  tbn. 
jurors  aforemud  are  ignorant,  &c.  and  if  the  said  Giles^ 
did  so  convert,.  &c.  they  assess  the  damiages  at  3^76a>^ 
dollars  and.98  cents^  and  if,  &c. 

2.  ^s  to  the  second  breach^  they  find,  that  the  said  Giles^: 
havinje^  received  such  instructions  as  a&>re$aid  from  the 
comptroller  of  the  treasury,  and  having  sold  the  lands 
as  af^^resaid,  afterwards,  and  after  the  ?th  of  Januairy, 
1801,  (the  date  of  the  bond)  and  at  different  times  be- 
fore the  commenrement  of  this  suit^  received  of  certain 
otljep  purrhR^'Ts  of  the  said  lands,  several  other  su^s- 
of  money^  viz :  before  the  27th  of  March,  1801,  (wbem 
he  was  removed  from  office)  the  sum  of  1,683  dollaw 
62  cents ;  and  after  that  day  the  sum  of  17,191  doliiir» 
and  58  cents,  which  two  sums  amf^unl  to  18,875  ddlan 
and  10.  rents,  which  was  all  ^he  money  he  received  froBa 
the  said  purchasers  after  the  9th  of  January,  1801 ;  somI 
that  the  poun  lage,  and  charges  due  to  and  paid  by  tlM^ 
aaid  Giks  .upon  thei  e:^ectttioa  apd  the  said  satos^ 
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legolijf   diargeBbie  i^Mni^t   the  preceeds  of  the  8aidi7.«TA<f4B9 
«afefl  4dBoaiited  to  ttie  simi  of  l  ,as^dollara  and  SB  cents,        v. 
-wbidi  4eiiig  dei^cti'd  ffom  the  said  sum  of  18»87&.dol-     ciles 
laraaiif  10  rents  left  tlie  net  sum  of  17*54^  dollars  and  ^otufAs, 
.5S5  €eHto»  in  the  htmds  of  4;lie  said  Giles,  of  the  money  so 
,  f^ceiYeA  hf  fckn  nfter  the  9tb  day  of  Juimary,  IMf  • 
Uat  «n  the  13tk  of  Aprtlvl808«  he  paid  part  of  the 
same,  ti2  :  6,^38  dollars  and  36  cents  to  £dward  Liv- 
kigiiton,  who  ivas  titen  the  Uniti^  Statt-B*  attorney  fftp 
the  i^m  York  dtstrtct,  which  payment  ^^  as  so  made 
mft  ^n$$ent  ^nd  approbation  6f  the  ccympirMkr  of  (he 
tfpeumrif  ^'the  UniUd  States,  and  agi  eeably  to^the  usage 
aid  practice  in  that  district;  that  the  said  Griles  never 
badihe  aaid  sum  of  6^23$  dollars  and  35  cents,  flor  any 
part  thereof,  before  the  district  Court  to  render  to  .the 
UniM  States  and  lias  never  paid  the  same  to  the  Uni- 
te4  States,  in  any  other  manner  than  by  the  said  pay- 
ment to  tbe  said  Edward  Livingston  (if  such  pa^^ment 
'wasapaylient  to  the  CJntted  States)  and  never  paid  the 
same,  nor  any  part  thereof  into  the  office  of  discount 
and  deposit^  &c. 

That  as  to  another  part  of  the  said  sfini  of  17,542  dol- 
lars and  S5  <3ents,  to  wit :  as  to  the  sum  of  4,479  dollars 
and  68  cents,  the  said  Giles  never  liad  the  same,  nor 
,  any  part  thereof,  befofe  the  district  Court  to  render  to 
the  Ijuited  States,  nor  paid  the  same  into  the  said  office  of 
deposit,  te.  but  has  ever  since  held  and  retained   the 
same,  daining  to  hold  arid  retain  the  same  towards  pay- 
fiH^afHisa^'sfaction  of  an  equal  sum  so  due  to  him  by 
the  UiiiCed  Slates^  as  aforesaid. 

That  as  to  ttie  residue  of  the  said  sum  of  17,542  dol- 
lars aad  25  cents,  to  wit:  as  to  the  sum  of  6,824  doHare 
and  iB  cents,  the  said  GMes  never  had  the  same,  nor 
any  par*  thereof,  before  the  district  Court  to  render  to 
the  United  States,  nor  paid  the  same  to  the  United 
Stafeps  fior  into,  tfce  office  of  discount  and  deposit,  &c, 
but  still  n^tains  the  saiiie  ;  but  whether,  in  law,  he  con- 
verted the  s^d  three  sums,  viz :  the  6,238  dollars  and 
U  cents — 4,479  dollafs  and  68  cents—and  6,824  dollars 
an4  25  cents,  or  either  of  them  to  his  own  use  contrary 
to  the  tenor  §nd  effect  of  the  condition  of  his  said  bond,* 
they  are  Ignorant,  &c.  If  In  law  he  so  converted  the 
whole  to  h^owa  ase^  tbeii  tt^y  so  find  anid  assess 
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|7.  STJLTiM  danuiges  at  2O96IS  dollars  and  ±$  cents.    If  be  HA  not 

V.        so  convert  the  drst  of  the  said  thr»e  sums,  but  did  aa 

diLKs     convert  the  other  t^ro,  then  they  so  find  and  assiess  da- 

&0TiueiR8.  mages,  at  i4,374i  dollars  and  77  cents.    If  he  did  not  so 
-  convert  the  first  and  second  of  the  said  three  601110,  but 
did  so  convert  the  third,  th^n  th^^y  so  find,  and   assess 
4ama.e;es  at  9^895  do)l^rs  and  9  cents.    If  he  did  mot  so 
convert  the  said  thii^d  sum,  but  converted  the  two  first 
sums,  then  they  so  find,  and  assess  damages  at  10,7iS 
dollars  and  3  cents.     If  he    did   not .  90  convert  the 
^aid  second  sum,  but  convf*rted  the  first  ^nd  thiid  soms^ 
then  they  so  find  and  assi  ss  damages  at  16,1^  dollars 
anii  44  rents.    If  he  did  not  so  convert  the  two  last  of' 
the  said  thi^ee    sums,  but  converted  the  firsts  they  30 
fi^d  and  assess  damages  at  6,258  dollars  and  35  ceote. 
If  he  did  not  so  convert  the  first  and  third  of  the  said 
three  sums,  but  converted  the  second,  then  they  so  find^ 
pd  assess  damages  at  4*5^79  dollars  and  68  cents.    And 
if  he  did  not  so  convert  eitiiep  of  the  said  thfee  sums  to 
bis  own  use^^  then  they  so  fyid^ 

3.  As  to  the  third  breach^  the  jurors  find  tha^  the  De- 
fendant^ Giles,  did  not  receive  the  siim  of  S9J0^  dollars, 
and  as  to  the  judgment  upon  the  demurrer  respecting 
jhe  retainer  of  the  sum  of  21,000  dullafVythey  asseas 
damages  ^t  21,Q0p  dollars  and  6  cents. 

ft 

4.  As  to  the*th  breach,  they  find  that  the  Defendant, 
Giles,  kept  possess^ion  of  the  said  fourteen  bonds,  from 
th<5 1st  of  February,  1801,  until  the  3d  of  January,  1803, 
when  he  delivered  th^m  with  the  ^sent  and  approlwr 
tion  of  the  comptroller  of  the  treasury  of  the  United 
States,  to  Edward  Livingston,  then  being  the  Unitid 
States*  attorney  for  the  district  of  New  York.  That  on 
the  12th  day  of  the  same  January,  the  comptmller  of 
|;he  treasury  of  the  United  States  directed  the  said  Giles 
to  deliver  the  said  fourteen  bonds  to  his  successor  in  of- 
fice, John  Sivartwout^  marshal  pf  the  said  district,  which 
the  said  Giles  did  not  do. 

But  whether  upon  the  whole  matter  aforesaid,  he  did, 
in  law*  convert  the  same  bonds  to  his  own  iise,  contra- 
ly  to  the  tenor  and  effect  of  the  condition  of  bis  said 
bond,  they  ^re  ignorant,  &c.  and  if,  &c.  then  they  a3- 
:j^s  damages  at  b,%bi  dollars  and  73  pen^ 
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S.  As  to  the  fifth  breach,  they   find,  that  the  Defen-  v.  statb« 
ilant,  Giles,  having  levied  an4  received  the  said  sum  of        v» 
S09  d<|ltara  and   87  cents,  never  had  the  same  before     oiLfis 
tVit*  district  Court  to  render  to  the  United  States,  nor  &otuers. 
paid  ?kc  same  to  the  United  States,  but  retains  the  same      ■'■■"■ 
ciaauing  to  bold  it  in   payment  and  satiaraction  of  so  ' 
m..i'b  itoe  to  him  by  the  United  States  as  aforesaid,  but 
wltttber  in  law  be  converted  the  same  to  his  own  use, 
couti*ar\  til  the  tenor  and  efiect  of  the  condition  of  his 
ssud  bond  they  are  ignorant — and  if,  &c*  then  they  as- 
sess damages  at  309  dollars  and  87  cents. 

6.  Afi  to  the  sixth  breach,  they  find  that  the  Defen- 
dsLtttf  Giles,  did  not  render  to  the  auditor  of  the.  treasu- 
ry of  tfae  United  States  all  his  accounts  and  vouchers, 
&c.  in  manner  and  form  as  the  Defendants  in  their  re- 
joinder have  averred^  and  assess  damages  at  six  cents* 

This  cause  came  up  to  this  Court  in  the  year  1812, 
^\t\\  acertificalbs  from  the  Court  below,  that  after  argu^ 
ment  upon  the  special  verdict  thereunto  annexed,  <•  it  ap^ 
^^  peared  thAt  the  opinions  of  the  judges  were,  opposed 
'^  upon  all  ^  points  submitted  by  and  in  the  said  special 
*'  'oeriktt  and  thereupon  at  the  request  of  the  attorney 
*«of  tl>e  Umted  States  for  the  said  district,  the  judges 
f^  of  ^e  9aid  Court  have  directed  this  disagreement  of 
<*  opinion  to  be  certified,"  &c. 

The  cause  wad  argaed  in  this  Court  at  February  term, 
iSi^i  by  Dallas  ^  Pin^ey, /or  the  United  States, 
and  by  HIkpbb,  for  the  Defendants* . 

But  tlus  Cmjrt,  upon  inspecting  the  record,  was-  of 
opinion  ftat  the  points  on  which  the  opinions  of  the 
i^i§;e9  of  the  Circuit  Court  were  opposed,  were  too  iittr 
petfectiy  stated  to  enable  this  Court  to  form  an  opinio^ 

tfaereoD. 

Whereupon  the  cause  was  remanded  to  the  Circuit 
Court,  aiid  came  back  with  a  certificate  that  the  opinions 
of  the  judges  of  that  Court  v^ere  opposed  upon  the  ten 
following  questions  arising  on  the  said  special*  ver- 
dict, viz: 

» 

1*  Whether  judgment  ooght  to  be  given  for  the  Plain* 


S&  SUPREME  COURT  U.  S. 

r.  tTAn«  ttib  4ir  for  the  PeCendioitSy  as  to  the  sum  Df  5,?€S  ioh 
V.        Iftrs  and  M  cents^  facmg  the  damages  assesaifid  upon  the 

■  ■  »  "''  S«  Whether,  &c«  as  to  Ae«i«ni  of  S0«I^1S  ^Bftfs  and 
12  eentfi,  heing  the  first  sum  as^iessed  as  ce/idi^nal  da- 
mages upon  4he  8eo>iMid  breach. 

S.  Whether,  &e.  as  to  the  sain  of  14,374;  doBam  aad 
77  cents  beieg  the  seciMid  sum  assessed  as  condilioiid 
damages  on  the  second  breach. 

4.  Whether,  iuc.  as  to  the  sum  of  9,805  doHors  and  9 
cents,  b.eifig  the  <ihird  sum  assessed  ao  amdiUmBsl  dtma- 
ges  OH  the  second  breach. 

5.  Whether,  4cc.  as  to  the  sum  of  10,748  Mare  and 
S  cents,  being  the  fourth  sum  assessed  as  conditional 
damages  on  the  second  breach,; 

6.  Whether,  Ice.  as  to  the  s«m  o€  d6ASS  doUare  and 
44  cents,  bemg  the  fifHi  sum  assessed  as  conditional  da- 
mages on  the  second  breach. 

7.  Whether,  &€.  as  to  the  sum  of  69^59  dollars  and  35 
eents,  being  the  sixth  sum  assessed  as  condilioEai  dama- 
ges on  the  second  breach. 

8.  "Whether,  &c.  as  to  the«um  of  4,^79  dottarsaiid^S 
cents,  being  the  seventh  sum  assessed  as  ^conditionaJ  da- 
mages on  the  second  breach. 

9.  Whether,  kc.  as  to  the  sum  <^  5,255  dollars  and 
7S  cents,  being  the  damages  assessed  upon  the  fowrft 
breach,  and 


<' 


10.  Whether,  &c.  as  to  the  sum  of  309  doUai*s  and  Sf 
cents,  being  the  damages  assessed  upon  the  fifth  breach. 

The  cause  was  now  again  argued  hy  Joirss,  fir  tk 
IMted  Stateu,  and  Hasf&r,  far  Sie  Befendanis. 

On  the  part  of  the  DefendsLnts  it  was  Qontended^ 

.     1*    That  th^  obtigors  in  this  bond^  aro  not  answera* 
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■ 

bk  for  themc^aejr  received  by  GUea^  before  the  date  q(v.  sTAtfi» 

rite  bond.  v. 

OIXBS 

S.  TbM  be  had  a  ri^ht  to  retaia  the  ameimt  due  to  &orFHC«s. 
him  by  the  Uaited  States.  ...^.....^ 

3«  That  his  receivin^^  the  bondf)  was  not  an  official: 
act  for  which  his  sureties  are  liaibie  apon  this  bend;  hot 
if  it  wasy  tfaoEt  he  was  discharged  by  delivering  theift 
over  to  ¥1.  Livingston,  the  attorney  of  the  United  States^ 
with  i\i^  assent  of  the  comptroUer  of  the  treasury. 

4.  That  tbe  sureties  npoii  this  bond  are  not  liable  for 
the  m/mey  received  by  the^  Defeadant^  Giles,  after  ht 
was  removed  froia  office. 

5.  That  the  payment  of  the  6,^8  doltatrs  and  35  cents,, 
to  E«  Livtfigston,  th^  attorney  of  the  United  States,  for 
the  district  of  New  York,  with  the  asi^ent  and  approba* 
ti<m  o{lhe  comptroller,  was  a  good  payment  to  the  Uni- 
ted States,  and  outa^ht  to  be  applied  to  the  discharge  of 
the  first  money  which  Giles  received. 

i.  This  bond  \si  prospective.  It  covers  no  pas^  trans- 
gressions. He  received  ^,763  dollars  and  9S  cents,  be- 
fore  the  date  of  the  bond,  and  the  United  States  being 
indebted  to  him  at  the  same  time  in  a  larger  amount,  he 
immediately  applied  and  retained  it  in  part  satisfaction 
of  tlieir  debt  tn  him.  IF  i»e  bad  no  right  so  to  do  it  was  a 
coDversbn  of  it  to  his  own  a^e ;  and  that  conversion 
took  place  before  the  date  of  the  bond.  The  Defendants 
therefore  are  not  liable  therefor  upon  thfs  bond.  If 
G'des  is  afMSwerable  for  it  to  tl^e  United  States,  it  is  not 
in  this  action. 

2*  The 'Defendant,  Giles,  had  a  right  to  retainr  in  his 
hands  the  amount  which  was  due  to  him  from  the  United 

States. 

Tliis^i»  not  claimed  as  a  set  off,  but  as  an  equitable 
Aedttctio»  to  be  taken  into  view  by  the  Court  in  decid- 
ing what  sum  is  to  be  rec!overed  under  the  penalty  of 
this  boiiA.  By  the  ^6th  $  of.  the  judicial  act,  vol.  1.  p. 
5£r,  it  io  provided, « that  in  aU  catiiesfbrooght  before  eiith- 
<<er  <^  tbe  Courts*  of  tJie  United  States,  to  recover  the 
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r.  STATES  '*<  forfeiture  annexed  to  any  articles  of  agreementy  core- 
v»         « nant,  bond  or  olher  specialty,  where   the  forfritiire,* 
GILES     <' breach  or  n  »n-perforniance  shall  appear  by  tlie  default 
&0THERS.  <<  or  coofessipn  of  the  Defendant^or  upon  demurrer,  tlie 
—    ,         w  Court,  before  vvtiom  the  action  is,  sliall  render  judjgpnirnt 
«  therein  for  the  Plaintiff  to  recover  so  mudi  as  is  due 
'*  according  to  equity.^*    If  then  in  this  case  there  had 
been  judgment  by  default  or  upon  demurrer»  or  even 
upon  confession,  the  Court  must  have  decided  upon  the 
principles  of  equity.     The  casf*,  if  not  within  the  words 
of  the  statute,  is  within  its  spirit*     He  who  seeks  equity 
must  do  equity.     But  the  Defendant,  Gil«>s,  was  not  a 
common  debtor  of  tlie  United  States.    He  was  an  agent 
of  the  government,  or  a  receiver  of  money,  am*  bound  to 
account  for  what  he  received.    To  accourdf  is  to  retain 
what  he  had  a  right  to  demand,   and  to  pay  oFer  the 
balance  only.     If  this  principle  does  not  apply  to  the 
«  '  poundage  in  the  case  of  Hicks,  yet  it  does  to  Ms  ex- 

penses and  compensation  in  taking  the  census.    By  the 
act  of  congress  of  the  28tt  of  Febrtturyf  1800,  vcL  5,  p- 
Sk,  it  was  made  his  duty  to  commence  the  business  of 
taking  the  census,  on  the  first  Monday  in  Jbigust^  1800, 
and  to  close  it  in  nine  months,  and  he  was  arMiorized  to 
employ  assistants,  and  if  he  did  not  midce  his  reixim 
within  the  period  limited,  he  was  liable  to  a  penalty  of 
800  dollars.    The  act  provides  for  the  compensation  of 
.    the  marshal  and  his  assistants,  but  no  appropriation  of 
money  was  made  by  congress  for  his  payment,  until  af- 
'ter  the  service  had  been  performed,  nor  until  March, 
1801,  laws  of  tlie  United  States^  voL  5,  p.  300.    Tlie 
marshal  had  only  three  wavs  to  obtain  the  mohe^^ne- 
,       cessary  for  this  business,   viz :  either  to  advance  his 
own  money,  which  he  was  not  bound  to  do,  or  to  get  an 
advance  from  the  treasury,  which  it  had  no  right  to  make, 
or  to  apply  the  money  of  the  United  States  in  his  hands 
for  that  purp(3se.     Congress  having  ordered  him  to  do 
the  work,  gave  him  the  right  to  use  all  tlw  neres<«ary 
means.    The  jury  has  found  tlie  fact  a^Sf)lutely  that  the 
^   United  States  was  indebted  to  him  at  the  time,  which 
fact  cannot  now  be  denied*     His  obligat  on  was  not  ab- 
solutely to  pay  over  all  the  money  w'ich  he  leeeived, 
but  to  accmmt  for  it.    If  he  shows  that  he  expended  it 
for  the  use  of  the  United  States,  in  a  work  which  he  was 
required  to  perform,  be  accounts  for  it.     It  was  not 
strictly  retainin§^t\ie  money,  but  applifing  itin'amaiuK'' 
_^  ifi  which  he  was  anthoriz^  to  apply  it. 
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He  ^«»  also  entitled  by  law  to  the  poundage  upbfi  the  v.  STAa^Es 
'^tu  %€u  agaiiist  Hicks.    By  the  art  of  the  •-zHth  of  Ftb-        v. 
niary,  1799,  voL  it  p.  %7S^  the  marshal  is  allowed  «<  vlr     6I1.es 
aim  Mner  serTices"  Dot  therrin  enumei  atefU  ^*  such  fees.&OTHBBS* 
^<  and  compensation  as  are  allowed  in  th^  Supreme 
^  Court  of  the  state>  wherein  such  services  are  reii?' 

3.  It  was  not  the  official  duty  of  the  marshal  to  take 
t\ie  bond»  from  the  purchasers  of  the  pi-opcrty.  He 
was  only  bound  to  exf^cute  all  lawful  precepts^  accord- 
ing to  tiie  law  of  the  land.  He  could  officially  sell  for 
money  onl> ;  not  on  credit.  If  hy  the  order  of  the 
comptroller  he  sold  on  credit^  be  did  not  do  it  as  uiar- 
lAsd,  but  as  the  agent  of  the  treasury  department.  The 
cohdition  of  his  bond  is  that  he  shall  faithfully  do  his 
dvip  His  sureties  are  not  liable  for  any  act  not  done 
in  &e  course  of  his  duty. 

Bat  if  he  diH  act  as  marshal  in  receiving  the  bonds> 
yet  his  delivery  hi  them  to  the  attorney  of  the  IJnited 
States,  with  the  assent  of  the  comptroller^  is  a  complete 
discharge;  and  if  it  were  not,  and  if  the  delivery  of  them 
to  the  attorney  of  the  United  States  be  a  conversion  of 
them  to  his  own  use^  it  was  after  his  removal  from  of- 
fice, and  the  Defendants  are  not  liable  f6r  it  on  their 
bond* 

4.  The  safeties  upon  this  bond  aibe  not  rabble  for  mo-^ 
ney  received  by  the  Defendant,  Giles,  after  his  removal 
from  oMce,  The  condition  of  the  bond  is  that  he  shall 
faithfuDy  execute  the  duties  of  marshal  '« during  hia 
.t&tAxiwmee  in  the  mid  officeJ^  Admitting  that,  for  the 
purpose  of  finishing  the  business  in  his  hands  at  thd 
time  of  his  removal,  his  authority  may  continue  fuood 
Aoc,  yet  the  Kability  of  his  sureties  is  expressly  limited^ 
by  their  contract,  to  the  time  of  his  continuance  in  office. 
it  is  like  the  case  of  Arlington  v.  Mernckcj  2  8aund*  Ml^ 
which  Was  an  action  by  the  post-master  general  against 
the  sureties  of  one  of  his  deputies^  upon  a  bond,  the  con* 
dition  of  which  was,  <<  that  whereas  the  Plaintiff  had  ap- 

•  UrnrosToiry  J.  It  has  been  settled  in  the  Courts  of  New  York  that 
lipOB  a  ea.  aa.  the  siierff  is  entitled  to  poundage  upon  tlie  whole  sum  dii«» 
ftitnpott  a  fi.  fiu  he  is  oaXf  to  reoeiye  poundage  tipon  the  sum  reeelvedr 

VOL.  IX.  ^ 
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tj.  flTiLTEB  pointed  one  TfaoniM  Jenkins  bis  deptity,  ^.  to^xecnte 
V.        hje  said  ofAcefrom  the  ^th  qfJune  nextemmngf  Jiir^he 
GILES     term  (f  nx  months  next  fMowing^jnow  If  th^  said  Tho- 


fcoTHSBs.  mas  Jenkins  sdisilly/iyr  and  duritig  uU  the  Ume  that  kt  ^heil 
— — —  wn^intic  deputy  post-master.  Ice.  <^xec«te  ttU  tbedulfes,'* 
-kc.    The  breach  aissigned  wm  in  not  payinj;  fiver  Ino- 
nies  received  by  Jenkins,  crfier  the  expiration  of  the  4erm 
of  six  months,  and  upon  demurrer  it  was  held  that  the 
Defendant  was  only  bound  fer  monies  rede^ed  ^TvUiin 
the  six  months.    Bo  in  the  case  of  SUrkerf  eoreetifor  «f 
ffott  V.  Parker,  1.  T.  R.  ^S7,  the  conditio)  of  ttie  bosd 
was  that  one  J.  H.  should  pay  to  £•  PyotI,  hise&ecutorB 
or  administrators,  all  such  monies  as  be  shoiM  Yieferve 
Mongtng  to  the  said  £•  P3  ott,  Ais  executors  or  ^tdttdnis- 
iridors ;  but  it  was  held  that  the  Defendant  was  mot  Im^ 
ble  for  nionies  r^ceiTed  by  J.  H^  belonging  to  the  estteu^ 
I  tors  of  Pyott  in  tiietr  awn  right,    80  also  in  ibe  caite  of 

the  Liverpool  Waterworks  company  v.  Mdnsem,  6  ^asU 
507,  the  condition  of  the  bond,  reciting  that  the  Defen- 
ikint  had  agreed  with  the  PlainttflTs,  to  collect  tiieir'iM>ve- 
nucs  ^*Jrom  time  to  fimejbr  twelve  months,**  and  after- 
wards stipulating  that  ^<  at  all  times  thereaftipr,  #iiring 
« the  continuance  of  sucli,  hiis  empkiymeni,  miprsoUmg 
•<  as  he  shoiild  continue  to  he  employed,**  he  wouM 
.justly  accounts  &c.  was  held  to  confine  the  obligation  to 
the  period  of  twelve  months  mentioned!  in  tW  recital. 
A  similar  decision  was  given  by  the  Supreme  Court  of 
Pennsylvania,  in  the  case  of  the  CominonweaUh  t.  Ben- 
ton, 4  DaU.  282,  upon  a  sheriff's  bond. 

5.  The  payment  to  the  attorney  of  the  linked  States, 
wbidi  is  found  to  hive  been  in  coi^formity  with  the  iisae:e 
in  New  York,  and  with  the  asseiit  and  approbatHm  of 
the  comptrtiller  of  the  treasury,  is  a  good  paynnent  to 
the  United  States. 

THie  United  States  are  represented  by  flieir  attotmey ,  as 
to  every  thing  relative  to  actions,  in  the  same  manner 
48  a  common  piTson  is  represented  by  his  attorney;  an 
attorney  at  law  has  a  rfght,  wiiihin  the  year  and  day 
after  judgment,  to  receive  payment  of  the  debt,  and  to 
enter  satisfaction  of  the  judgment  upon  the  record. 
Boiig.  6^3,  Fates  v.  F^rckleton.  1  Com,  Dig.  (it.  Mor- 
ney,  B.  10.    The  compti  oiler  is  the  agent  of  the  United 


St8kt«s  br  thjB  purpose  ^f  aas^nting,  and  ills  iMent  binds  v*  states 
tVi&\JnitodSta^8.  v. 

The  Qefendanti  Ccikis#  rec^iypd  3f76S  dollars  and  98  &9TH|;ss. 

ceiit%  before  the  date  of  the  bondi  and  l»<^&d  dr>Uai*8  and 

hi  cmts,  after  that  date  and  before,  his  removal  froQi 
oSce,  making  together  the  sum  of  5,447  dollars  and  50 
cei^.    The  payment  of  the  sum  of  6,258  dollars  and  35  , 

cents  to  Mr.  JLivingaton,  not  baying  been  specifically 
appropriated  to  the  payment  of  any  particular  part  of 
the  wtoonl;  due  from  Giles^  we  contend  ought  to  be.  ap- 
plied to  the  paymei  t  of  that  part  of  the  money  which 
he  fiisi  received^  which  will  discbarge  all  that  the  De* 
femfafftg  can  be  liable  for  upon  their  bond. 

On  hekalfqf  the  United  JStaks,  it  was  said^ 

1.  As  to  the  money  rec^ved  by  Giles  belbre  the  date  of 
the  VaxAf  it  remained  in  his  hand  at  the  time  the  bond 
was  executed*  It  was  as  much  his  duty  to  pay  it  over 
afterwBi4fl  m  it  was  befqre ;  and  by  not  paying  it  over 
he  was  gailty  of  default  fbr  which  his  sureties  are  liable* 
Besides  the  wHt  was.  not  returnable  until  after  the  datn 
tf  the  haadi  and  there  was  no  breach  of  his  duty  until 
aCUir  the  writ  was  returnable  when  he  ought  to  have 
had  the  money  in  Court  to  render  to  the  United  States. 

3.  As  to  the  marshal's  right  to  retain  money  due  to  him 
hy  the  U»  StatsSf  it  was  said,  that  the  claim  never  had  been 
submitted  to  the  accounting  officers  of  the  treasury,  agrea- 
biy  to  the  (li^o viitons  of  the  act  of  poi^siress  of  the  Sd  rf 
Manhf  ±797,  vcL  4^  p.  493f  .^  4>  by  which  it  is  enacted^ 
^  that  in  suits  between  the  United  States  and  individuals^ 
^^  no  dailn  for  a  cre4i<  dball  be  admitted  upon  trial,  but 
^aitrli  as  aliidl  app^r  to  have  been  pr^ented  to  the  ac- 
^  eoanting  officers  qf  tbcs  treajntipyy  for  their  examination^ 
*^  and  by  them  disallowed  in  whole  or  in  pbrt,^'  &c.  If 
a  marslMii  mi^ht  r^ain  inoney  to  answer  his  own  claims^ 
iii^rB  wvlttld  be  tin  necessity  of  an  appropriation  by  law ; 
9^  it  would  subject  the  whole  revenues  of  the  govern- 
ment to  the  caprke  of  jnries*  Tb^  jwy  had  no  right  fso 
find  a  debt  due  from  the  United  States.  It  was  a  matter 
edrdfA  non  J^See^  uhllessit  had  been  fii^st  submitted  {to 
the  accoi^nting  oflk^ni  of  the  ttMAury* 


L    . 
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r.  PTATE8     A  Defendant  cannot  set  off  a  debt^  if  he  conld  not 

V.        maintain  a  suit  for  it.    4  DaU.  SOS.  CommowweaUh  v, 

GILES     Blaeklock.    This  Defendant  could  not  maintsdn  a  suit 

&0THEBS.  against  the  United  States.    To  give  him  the  benefit  of 

'  the  set  off  would  be  a  violation  of  the  prerojgative  of  the 

United  States. 

The  Coubt  stopped  the  counsel  for  the  United  States^ 
upon  this  points  saying  they  were  satisfied. 

S.  As  to  the  delivery  of  the  14  bonds  to  the  attomejr 
of  the  United  States,  it  was  said,  that  they  were  made 
payable  to  the  marshal  for  the  time  being,  and  opght  to 
have  been  deli  vered  to  his  successor.    That  in  tsiang  tbe 
bonds  he  acted  officially.    He  could  only  sell  as  vuKbal 
whether  he  sold  for  cash  or  on  credit    A  Plaii^ffiBay 
i^ave  a  rule  intended  for  his  benefit  and  authorize  a 
>  marshal  to  sell  on  credit    He  had  no  authority  to  sell  as 

agent,  nor  had  he  any  orders  to  deliver  the  bonds  tot\ie 
attorney.  The  assent  of  the  comptroller  is  not  suffici- 
ently found,  for  the  jurors  find  a  fact  inconsistent  with 
such  assent,  viz.  that  the  comptroller  ordered  hioi  to  de- 
liver them  to  bis  successor.  The^  violation  of  his  du^y 
in  not  delivering  them  to  his  successor  was  prior  to  his 
delivery  of  them  to  the  attorney. 

^.  As  to  the  question  whether  the  sureties  in  this  bond 
are  liable  for  the  money  received  by  Oiles  after  the  re- 
irocatiorn  of  his  commission,  it  was  said  that  by  the  28tb 
section  of  the  judiciary  act,  vof.  1,  p.  67,  "eveiy 
**  marshal,  when  removed  from  office,  shall  have  power, 
^'notwitlistanding,  to  execute  all  such  precepti  as  may 
<fbe  in  his  hands  at  the  time  of  such  removal/^  and  in 
case  of  the  death  of  any  marshal  his  deputies  shali  con- 
tinue in  iiSLctf  unless  otherwise  specially  'removed,  and 
shall  execute  tlie  same  in  the  name  of  the  deceased,  until 
another  marshal  shall  be  appointed  and  sworn ;  and  ^t 
defaults  (>r  misfeasances  in  office  of  such  dejpiities  in 
the  mean  time,  as  well  as  before,  shall  be  ddjuigeia 
breach  of  the  condiiium  of  ike  bond  given,  as  before  direct- 
ed, by  the  marshal  who  appointed  them. 

Here  a  liability  is  imposed  upon  the  sureties  which  i^' 
not  expressed  in  the  condition  of  the  bond. 


FEBBUART  TERM  181^.  2IA 

-'■  The  'Voids  in  the  condition,  «  during  his  continuance  v.  states 
yinihesaii  (ffice^**  mean,  so  long  as  he  shall  have  autho-        v. 
wty  to  «ct  by  ilrtue  of  the  said  office.    So  far  as  re-     ouleb 
yarded  liieexecQtion  and  return  of  the  writ  of  jleri/ocuw/fcoTHBHS. 
against  John  Lamb,  his  authority  to  act  by  virtue  of  hi3  -     ■. 
oflSoe  contirrued  after  the  revocation  of  his  commission. 
The  writ  was  not  completely  executed  until  it  was  rfe- 
tnmed  fatty  satisfied,    (faoad  hoc  he  still  continued  in  of- 
fice  \?\tlii!i  fte  meaning  and  intention  of  the  bond.  In  all 
the  caws  cited  by  the  opposite  coiinsel,  the  time  was  lim- 
it«Ml  If  mofi&Sf  and  not  by  such  a  general  expression  as 
this.    The  aet  of  congress  contemplates  a  course  of  duty ' 
and  iufeflded  that  the  bond  should  cover  all  his  respon- 
8ibi%,  and  no  doubt  the  parties  intended  to  give  such  a 
^nd  as  ^  act  required.    Congress  could  not  have  in- 
tended that  upon  the  vemoyal  of  a  mar^al,  perhaps  for 
wasting  the  public  motiey,  or  for  insolvency,  he  should 
sWl  go  on  ta  collect  other  monies,  after  his  sureties  upon 
ms  ofl&cial  bond  should  be  discharged  by  his  reinoval 
"faom  office. 

B»  As  to  &e  payment  of  the  sum  of  6,238  dollars  and 
S5  cents,  to  the  attorney  of  the  United  States,  it  was 
said,  thattbc  district  attorney,  as  such,  has  no  authori- 
^y  to  receive  the  public  money  collected  by  the  marshal. 
in  common  cases  the  authority  of  an  attorney  at  law  . 
arises  from  pjresomption,  and  is  limited  to  a  year  and 
day  after  judgment,  jin  which  time,  if  execution  be  not 
takeo  00^  the  jadgment  is  presumed  to  be  satisfied, 
Sat  as  to  the  attorney  for  a  goVernment  no  such  pre- 
sumption of  authority  arises.  The  United  States  is  con- 
sidered aa  a  moral  person  only,  and  can  only  act  by  pro- 
per organs  legally  appointed ;  and  their  acts  can  bind 
tbe  United  States  only  so  far  as  they  act  within  the  pow-         * 
ers  giren  theti^  by  law.    In  no  other  government  does 
the  law  officeir  receive  the  public  money  without  the  or- 
der of  tfe  treasury.    The  treasury  department  is  to 
manage  the  whole  fiscal  concerns  of  the  nation.    There 
is  nocxceptipn  in  favor  of  the  attorney  of  the  United 
States,   His  duty  is  only  to  support  the  claims  of  the 
United  States.     There  is  no  necessity  that  such  a  power  ^ 
Amli  be  lodged  in  his  hands.    He  gives  no  security. 
^bj  ghonld  the  money  be  taken  out  of  the  hands  of  a 
f)i»po]i8iUe  officer  and  given  to  oiie  not  respon$ilde  ? 
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V.  STATES     But  this  pnymettfe  i»  dakn^  a»  a  credit^  ani  li  li  a 

r  .  v;        S!)fficke4it  aifs^ef^  W  sajr^  that  it  ha9  ne¥6r  bet^n  siibnwlt- 

6U.E9     f  d  to>  the  aecountm^Q^  ofieer»  ^  tho  treasury.    Th^  jviry- 

ftoroisRSi  had  no  right  t(i..fii»d  smch  a  crediti,  ar  even  to  act  u|»oa  Hv 

But  if  it  IS  to  t))q^  considered  a»  a  payment  to  tbe  Uni- 
ted St a<  ea^  still  it  d* les  not  aptiear  that  at  the  iim*^  ef  {Mo- 
ment it  wd»  ai>|ilted  tfjT  th<^  disharge  of  aay  pHrttctihir 
part  of  the  m^Mriey  whirh  Giliv  liad  Received.  Tke  Uai- 
tod  States  have  therefore  a  ri^o^ht  nuw  t'^  ap|dy  it  to  aiick 
jpart  a%  they  pleaBe^  and  ibis  Ceurt  viritt.  cimke  aaefo  «p* 
plication  of  it  as  will  be  Bi08i  heneficial  to  the  United 
.  States.  That  is  to  say*  if  the  Oiart  aliatt  be  of  opinkm 
'  that  the  siiretie^  are  mt  Uahle  for  the  inofiey  reeeived'  by 
Giles  afDer  bis  rem^wal  frordt  oifit^e^  they  mfIM  appij  this 
payment  to  that  part  of  the  debt»  and  leave  the  aureties 
liable  for  the  pant  received  vhile  be  was  in  affiee* 

LttuvgstoN)  J.  delivered  the  opinion  of  the  Court  as 
fbliows: 

» 

This  is  a  joint  action  of  debt  on  a  bond  dated  the  9th 
of  Janirary^  laot,;  to  the  penalty  of  ^OyQiOO  d^lars, 

^Fhe  condition  of  the  bond  is  aa  ftillowa :  Whev<eas  the 
s^ve  bound  Aqaila  Oil6$  hath  been  appointed  tlie  mar- 
sfcal  in  and  for  the  New  York  district,  in  iwirsuanee  of 
an  acU  entitled  <^  an  actto  estaUish  the  judictial  Courts 
of  the  United  States,"  now,  the  conditiort  of  the  prece^- 
inj^  obligation  is  such,  that  If  the  said  A.  G.  shMUby  him« 
self  and  his  deputif^s,  faithfully  execute  att  lawful  precepts 
directed  to  the  m^iirshal  of  tl^  said  district  under  the  aa* 
tbority  of  the  United  States)  and  true  rctilrns  raakey  and 
In  all  things  well  and  truly  and  without  malice  or  par-* 
tislity  perform  the  duties  of  the  office  of  marahal  io  and 
for  the  said  district  of  New  York  dwring  his  eoMmutnt^e 
in  the  sAtd  officef  and  take  only  his  lawful  feeSji  than  the 
oUJ^ion  to  be  void,  &c. 

General  perfiirmancfe  is  phsaded  by  Uie  S^fendanlta^  to 
which  a  replication  is  fiM  wssi^ning  six  breaches*  ttalt 
•f  which  there  wad  a^ngoinder^  su^-rejoflMItor  mid  witie^ 


FESRUART  TEBM  ISU.  Ui 

On  the  lfl9iie|B«ned  on  "(be  first  i>i*ftcli  the  Kpecid  ver-  r*  statu 
dirt  6nd6,  Uiat  on  (tie  dOtti  of  JuiHMkry^  iSOO,  Uie  said  t. 
Wf'it  of  vend.  ixp.  and^./o.  ^9b  ^tiivevrd  io  Giiee,  ^  \m,  oiles 
bf'fovejie  preoeerfed  tn  execute  it^  was  authoriaed  by  tlio  A4miKFF» 
officers  fif  the  treasury  to  sell  the  land  «4'  Leinb^  ttwdcr  ■ 
said  vrily^or  one  fouiili  part  of  the  purchase  money  in 
cash,  one  fourth  part  payable  in  t«vo  years  fiom  the  tune 
€ft  sale,  one  fourth  part  in  tht^e  years,  and  the 
otfier  frtuvtii  pHrt  in  four  years^  nith  intefcst  from 
the  lime  of  aale,  to  be  secured  by  bonds  and  mort-  * 
gagra  ptf^able  to  Giles  as  marshal,  or  to  the  mar- 
shal of  tfie  distj'ict  for  itite  time  being«  to  and  for  Ute  use 
of  the  United  States.  That  on  tlie  17tffi  of  December, 
1800,  Juliii  Steele,  being  comptroller  c»f  the  treasury,  did 
iiiflftract  and  order  Giles  to  pay  into  the  office  of  discount 
4knA  deposit  of  the  bank  of  the  United  States  in  ^ew 
York,  to  the  credit  of  the  treasurer  of  the  United  States, 
ail  the  monies  \vhirh  might  be  levied  from  the  property 
of  luAmb,  by  virtue  of  Uie  said  writ  of  vind.  txp.  and/, 
fa.  That  under  these  inlitructtoes  Giles  proceeded  to 
sell  the  lands  of  John  Lamb ;  tfoe  sales  of  which  com- 
menced on  the  ^tJi  of  Afovcmber,  iliOO,  and  were  con- 
tinued until  tlie  2SA  of  December  in  theaame  year.  Tltat 
during  the  sales  and  aftrrwards,  and  befijre  the  execu- 
tion of  the  bond  by  the  Defendants,  C«iles  received  from 
some  of  the  purchasers  aeveral  sums  am<>unting  to  S,7ia 
dollars  ami  0^6  cents,  and  no  more,  vi  hich  sums  were 
paid  as  thcYourth  of  tl»e  purchase  money  of  the  lands 
bosgM;  hj  them*  Ti^at  Giles  has  never  brought  into 
Coart,  or  paid  into  the  bank  either  of  the  said  sums,  of 
^dollHiis,  wliidb'Was'receired  on>lie  !20th  of  January, 
i800,  on  a,  sale,  by  Giles,  of  the  chattels  of  Lamb,  or  of 
8,718  dottats  and  98  cents,  and  that  he  never  vvias  re- 
quired so  -to  do  by  any  <»rder  4rf  the  District  Court. 
That  wbiie  Gilfs  ^\4I8  marshal  as  aforesaid,  a  writ  of 
eoptos  ui  mUffrdenium  was  issued  oat  of  said  Court 
and  df l^v^rfd  to  him  against  Blias  Hicks,  on  a  judg- 
ment rerofered  J)y  the  United  States,  on  which  was  in- 
dorsed a  direction  to  Giles  to  levy  the  sum  of  33,156  dol- 
lars and  38  cents,  brsides  vmrshaP'S  fees  and  poiindage  ; 
Uiat  Bieks  was*  arrested  by  Giles  and  in  custody  on  said 
writ  until  discharged  tJiereCroro  by  tlie  secretary  of  the 
^asur^  ;  that  tite  poundage  fees  of  Gili^s  thereon,  if  any 
Were  Aie,  fiavetmt  been  paid  to  him  by  any  one,  and 
^tthey  amwtit,  if  d«eM4dV  to  419  ^loUars  and  57 


» 
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¥•  STATES  cents.  That  the  United  States  became  indebted  to  GQe 

V.        while  marshal  aii  aforesaid*  in  the  sum  of  8,135  doUai 

Gixj&s     and  96  cents,  for  his  fbes  and  sertices^  in  taking  these 

&  OTHERS,  cond  census  in  his  district  and  for  monies  paid  to  his  m 
I  sistantsy  in  taldng  the  said  census,  pursuant  to  the  ac 
in  such  case  made  and  provided,  which  siims  amuitot  U 
8,553  dollars  and  53  cents,  ih  part  paym^  of  wbicl 
(Hies  retains  the  two  i^ums  of  50  dollars,  axA  ofSfTii 
dollars  and  98  cents*  But  whether  in  law  be  coDvei'te^ 
them  to  his  own  use  contrar}^  to  the  form  and  effect  o1 
the  condition  of  the  .said  bond,  the  jurors  pray  the  adWce 
of  the  Court  If  the  Court  shall  think  that  it  was  such 
aconyersion  Ihe  jurors  assess  damages  on  this  breach 
at  3,763  dollars  and  98  cents.  But  if  the  Court  shail 
be  of  opinion  that  such  retaining  was  no  cenTersion  ^/lenj 
the  jury  say  that  he.  did  not  coifvert  tho  same  to  h^  use. 

2.  The  second  breachas  signed,  is,  that  G3es having, 
on  the  17th  of  December,  1800,  sold  other  lands  of  Lamb 
under  the  writ  aforesaid  for  the  further  sum  of  60,00a 
dolIars,^  received  the  said  sum  on  the  Mth  ot  Januarj, 
1801,  (which  was  after  the  execution  of  the  bond,)  and 
converted  and  disposed  of  the  same  to  his  own  use. 

On  the  issue  joined  on  this  breach,  the  jury  find  that 
Giles,  having  made  the  sales  as  aforesaid,  and  under  the 
instructions  and  orders  aforesaidt  received  from  the  pur- 
,  chasers,  after  the  9th  of  January^  1801,  ant  before  the 
27th  of  March,  1801,  (when  he  went  out  of.  pffice)  the 
sum  of  1,683  dollars  and  52  cents  $  and  after  that  daj 
the  sum  of  17,191  dollars .  and  58  cents^  amoantiiig  in 
the  whole  to  18,875  dollars  and  10  cents,  which  sums 
were  paid  by  the  purchasers,  as  tlie  cash  payment  which 
was  to  be  made  by  them  for  the  land  so  purchased  (which 
sales  took  place  between  the  ^th  of  November,  and  the 
33d  of  December,.1800.)  That  the  poundage  and  char- 
ges due  to  and  paid  by  Giles,  and  iejro^y  cAar^oA^eagainst 
'  theproceeds  of  these  sales,  amounted  to  1,332  dollars  and 
SB  cents  which  leaves  in  the  hands  of  Gtiles  the  net  sum 
of  17,542  dollars  and  S5  cents,  pf  the  monies  received 
by  him  after  the  9th  of  January,  1801.^  That  on  the 
13tb  of  April,  1803,  he  paid  to  Edward  JLivingston,  who 
was  district  attorney,  the  sum  of  6,^8  dollars  aiKf  5B 
cents,  which  was  receipted  for  on  the  said  writ  of  exe- 
cution. That  it  was  then  aud  yet  is  the  usage  aod  prac- 
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• 

Nnfiunthe  said  district  iorthe  marshal  to  pay  to  the  u.  statics 
3>ttkt  .atliMrtiey  all  monies  levied  by  executions  issued  ,     y* 
^)»y  tbe  said  atQoni!By»  in  suits  in  which  tlie  United  States     giles 
j/tteFhintifis.    That  this  pa}  ment  Nvas  taade  by  and  witl)  &oTH£RSi 
^  4te  approbation  of  the  comptroller  of  the  treasury,  and 
rabGtie»has  nearer  in  any  other  way  paid  the  said  last 
mentioaoi  sqm  to  the  United  States,  ov  brought  it  into, 
^ooriio  any  other  way,  ttian  by  paying  jt  as  aforesaid* 
i^the#strict  attornev*    'I  hat  as  to  another  part  of  the      ^ 
^snd  9um  of  17,542  doliars  and  2B  cents,  to  wit,  the  sum 
of  4.479  doDars  and  68  cents,  Giles  retains  tlie  same  to- 
wards^atisfaction  of  an  equsdsum  due  to  him,  as  afore<> 
satdfiw  the  United  States.    Tliat  the  residue  ofthn 
said  BUB,  to  witii  the  sum  of  6,824  dollars  and  2:2  centSj) 
GUe8  retains  to  this  day.    But  they  pray  the  advice  of 
tfcc  Court  whether  Giles  converted  to  his  own  use,  con- 
trary to  the  condition  of  the  said  bcmd,  f he  said  sev^Tal 
sam^  at^^S  dollars  and  35  cents  4,479  doliai*s  and  68 
cents,  and  i,BM  dollars  atid  22  cen(s« 

i^^If  he  converted  ,all  of  the  said  sums  contrary,  &Ci> 
then  tbey  assess  damages  at  20,613  dollars  and  12  cents;- 

N 

2,  If  he  did  not  convert  the  said  sum  of  6,238  dollars 
and  35  cents,  paid  to  Livinjspston,  but  converted  the  other 
ti^o  sums,  then  they  assQss  damages  at  14^374  dollai's,  and 
77  centSt.  *••''.  "     r, 

S.  If  be  did  itot  convert  the  two  ^V9t  sums,  to  wit,  the 
^uffl  of  6,2S8  dollars  and  35  cents,  and  4,479  doUat^s  and 
6S  cents^  but  did  convert  the  sum  of  6^824  dollars  and 
22  centsi  to  his  own  use^  then  they  assess  daniages  at 
9^895  dollars  and  9  centsi.  , 

/  ■    -  • "  ■  ■  "     *  J  • 

4.  If  Giles  did  not  con  vert  ta  his.  own  U3ethe  sum  of 

6;824  dollars  and  22  cents^  but^  (fid  cdn vert  the  other  two 

sumsi  then  they  assess  damaige^  at  10,718  dollars  and  B 

cents.  .  ' 

5.  If  Giles  did  not  convert  to  his  own  use  the  said  sum 
o£  4,479  dollars  and  6S  cents^  but  dif^  so  convert  ib^ 
other  two  sums^^they  sissess  damages  at  16,133  dollars 
and44ceiits. 

■  > 

0.  If  Giles  did  not  coDvert  to  his  own  use  the  two  siuns 
VOL  IX.  «0 
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1^.  STATES  of  4,4^9  dollamand  68  cents,  and  6^8^  d^ars  and  22 
r.        cents,  but  did  so  tonvert  the  other  sum  of  6fftS8  dottar^ 
on^Eg     and  aa  cents,  then  tiie  damages  are  assesBed  «l  6,23fl 
ftoTHEBS.  doUars  and  35  cents. 


7.  If  Giles  did  not  so  convert  the  tW(>  sttiiis  of  6^238 
dbilars  and  sB  cents,  and  6,8:24  doliat^  ami  i^««M9>  but 
fid  so  convert  the  other  sums  of  4^79  atad'da  ix^isj  titey 
then  find  damages  to  the  amount  of  4,479  dottifta  and 
*?  cents.  *        ' 

8.  I£»  in  the  opinion  of  the  Conrt,  Giles  cimvi^fed  nei- 
i))er  of  those  sums,  to  his  own  use,  contrary  to  tlie  effect 
of  tlie  said  condition,  then  the  jury  find  that  he  ifid  not 
80  convert  either  of  them. 

» 
On  tlie  issue  joined  on  the  fourth  breach,  Ae  folloir- 
ing  facts  appear  on  the  special  verdict.    ThatMlhelst 
of  February,  1801,  6iles  had  f n  hfs  hands,  m  Aafshal, 
14  bonds,  desc;*ibed  in  assi.&^ning  the  fourth  breach,  be- 
l«n,^ngtothe  Plaintiffs.    Tliat  Giles  contftiwed  marshal 
tintil  the  27th  of  March,  1801,  m^hen  he  was  tfoi/ remov- 
ed and  dismissed  from  office,  and  John  Swartwout  on 
the  same  day  appointed  marshal  of  the  said  dt^rict  in 
|ii8  place,  who  , continued  marshal  until  the  > commence- 
ment of  this  suit.    That  the  said  bonds  continued  \n  the 
hands  of  Giles  until  the  3d  of  January,  1803,  t^ben  thej 
were  'delivered  hy  him  to  Edward  Livingston  who  was 
t^cn  distt'^ct  attorney,  by  and  with  the  assent  and  appro- 
bation of  the  comptroller  of  the  treasury.    That  on  the 
i2th  of  January,  IsdsV  Gabriel  Duval  being  comptroller 
of  the  treasury,  as  such  did  irtstpticl,  order  and  direct 
Giles  as  late  marshaH  to  deliver  immediately  the  saW  14 
bonds  to  the  said  John  Swartvvout  hi*^  successor  in  office, 
which  he  did  not  do.     If  the  Court  shall  think  this  was 
a  conversif>n  of  tb^isie  hHrid«<,  the  jui^  assess  damages  at 
5,355  dnl'ars  and  73.    If  the  Court  think  otherwise  the 
jury  fihd  it  to  be  no  conversion. 

On  the  subject  of  the  fifth  breach,  it  is  found  that  Giles 
bn  the  ist  6f  September,  1800,  received  as  marshal  ^9 
Sollars  aitd  87  rents,  on  an  execution  ii^sued  against  one 
Richard  Citpesat  the  suit  of  the  Plaintiffs,  whic^  he  re- 
tains towards  satisfaction  of  an  equal  sum  due  from  them 
to  him.    If  this  he  deemed  a  conversion  by  the  C^urt, 
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Sie  jury  assess  damages  at  309  dollars  and  87  centa.  u.  sTATKf 
B\it  if  tiie  Court  siiall  not  think  so>  then  the  jury^  on  this        v« 
breach,  find  for  the  Defendants.  9ii»Eft 

&0THi;E9» 

It  is  certified  that  the  Circuit  Courts  were  divided  ip'      ■  ■■■! '  srs^ 
opinion  on  the  following  points  arising  on  this  record. 

i.  Whether  jttdgment  should  be  given  for  the  FlaintiSh 
or  for  the  Defendants  as  to  the  auoi  of  3|763  dollars  and 
9S  centSf  1)eing  the  damages  assessed  upon  the  first 
bi'each  assigned* 

J 

S.  The  llbe  question  as  to  the  sum  of  2O96I8  dollars 
ani  12  cents,  being  the  first  sum  assc  saed  as  conditiomil 
damages^  on  the  second  |)reach^ 

T  ■ 

3.  ^he  same  qqestion  as  to  the  supi  of  14,374  doUam 
and  77  cents,  being  the  second  sum  conditionally  assessed 
oa  the  second  breach* 

4,  The  like  ^s  to  the  sum  of  9,S95  dollars  find  9p 
cents,  beii^  the  third  sum  assessed  conditiooaUy  qn  tbe 
second  bre^c^^. 

5*  Tbe  like  as  to  the  Sjiini  of  id^71S  dollars  and  ft 
cents,  beiqg  the  fourth  sum  assessed  pn  the  s^cimd 

6.  The  likf^  qi^estion  as  to  the  sun^  of  i6,lSS  doUajPS 
and  44  cenU^  bdiig  Uie  fi£t^  mv^  aspess^  en  the  second 
braacb.  \  ,  ... 

7.  Tbe  like  qfies&w  lus  to  ti^e  S4«n  of  fit9^  doU^ps 
and  3d  centst  being  the  mxlk  ^mn  ^S8e«9e4  on  tbe  second 

Afljaefc.' 

8.  Hie  like  question  ^s  to  the  ^l}m  of  M79  dollars 
and  ftg  cents,  «)i^ii4;  tbe  si^v^th  9Uim  m^^m^  on  tb^  se- 
cos4  bi^ea^l^/ 

0.  Tbe li]ut^ f^^^tm^»  to  *»  i|i#irf  feSfi5  dQH«» 
and  75  cents,  being  tbe  damages  assessed  on  t^  fourth 
breach* 
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ir.  STATES  and  87  cents^  bein^  the  damans  assesfsed  on  tbe  fifW 

V.        breach.  • 

6ILB8 

A;oTH£Ks;  The  first  point  on^yhich  the  direction  of  this  Cpuii 
is  asked^  wUl  require  a  decision  of  the  folio wio^  ques- 
tions. 

1.  Had  Giles  a  ri^it  to  retain  out  of  the  pnblic  mo- 
nies in  his  bands  any  sums  which  might  be  diae  to  him 
for  bis  services  or  for  advances  made  by  bim  as  mar- 
shal? 

^  Are  the  Defendants  liable^  under  the  conditioD  o[ 
their  bond^  for  the  two  sums  of  BO/doUarSy  and  of  3^ 713 
dollars  and  98  cents^  received  by  6i|es»  the  first  sam  on 
the  2Qth  of  Jahu^y^  I8OO9  and  the  other  on  sovie  day 
prior  to  the  9th  6f  January^  1801,  which  is  the  date  of 
their  bond?  ' 

i 

The  act  of  congrecrs  providinjp  for  thesettfemmt  of  ac- 
counts between  the  United  States  and  the  receivers  of 
public  monies,  is  so  explicit  as  to  preclude  every  diffi- 
jculty  in  deciding  oq.  the  first  question.    Tlie  tfaiird  sec- 
tion of  the  law  provides,  that  where  a  suit  shall  be  insti- 
tuted against  any  person  indebted  to  thQ  United  States^ 
{he  Coiirt  shall  grant  judgnient  at  the  return  teraiy  on 
motion,  unless  the  Defendant  shall  in  open  Cwxti  make 
oath  or  affirmation  that  \ke  is  equitably  entitled  to  credits, 
ivhicN  bad  beeh,  pt*evi6us  to  the  cominencement  .of  the 
suit,  submitted  tfi  the  consideration  of  tiie  accoqnting  of- 
ficers of  the  treasury,  and  rejected,  specifying  each  par- 
tic]i|l^r  clatni  so  rejected  in  the  affidavit    The  next  sec- 
tion dei^larf's  thkt  in  suits  between  the  United  States  and 
individuals^  no  daim  for  a  credit  shall  be  admitted  upon 
trial  but  such  as  shall  appear  to  have  been  submitted  to. 
the  apcountin^.  officers  of  the  treasury  for  their  examinar 
iion  ifind  by  them  disallowed,  unless  it  ishall  appear 
that  the  Defendant  at  the  timi^  of  trial  is  in  possessifm  of 
vouchers  not  before  in  his  power  to  procor^  and^thiit'be 
"was  prevented  from  exhibiting  a  claim  for  such  credit  by 
absence  froia  the%nited  States,  qr  bysome  niiavoidaUe 
accident  ....    j  ,    . 

■  .  •    • 

^It  .is  clear  then  that  if  this  had  been  an,s|ctioB|  agaiost 
pdes  fin*  hionies  received  by  hm  as  malrslKUA  be  cowsot 


^    ' 
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fcave  av^nted  himself  of  any  cnsdit  against  the  public^  v.  states 
however  well  foundetl  the  daim  might  be,  unless  he  had        v. 
previonslj  submitted  his  titfe  to  gftich  a  credit  to  the  ac-     gilbs 
caunti«g  officers  of  the  treasnry  and  they  had  rejected  the  &  othebs. 

same,  or  aniess  he  had  been  prevented  from  so  doing  by  -^-r-r 

one  of  the  accidents  mentioned  in  the  law. 

On  this  subject  the  special  verdict,  on  the  issue  joined 
on  the  rixth  breach,  finds  that  Giles  did  not  render  to 
the  aaMor  of  the  treasury  all  his  accounts  and  vouch- 
ers for  the  expenditure  of  monies  received  by  him  as 
marshal  as  aforesaid. 

If  tfcetf  in  a  suit  against  Giles  himself,  a  claim  for  these 
cpediti,  under  existing  circumstances,'could  not  be  s>is- 
tained,  neitiier  can  it  in  an  action  on  this  bond,  without 
permitting  the  Defendants  to  do  indirectly  what  the  mar- 
shal could  not  have  done  directly,  and  in  this  way  avail 
themselves  of  what  the  law  seems  to  regard  as  a:  default^ 
or  at  le^  a  a^igence  on  the  part  of  their  principal. 

We  are  next  to  consider  whether  the  Defendants  are 
liaftic  fsrHte  sum  of  50  doHars,  and  the  sum  tyf  3,713  dol- 
laps  and  98  cents,  received  by  Giles.  The  first  sum  was 
received  on  the  20th  of  January,  1800,  on  the  J!,  fa.  and 
icend.  ea9p.w8ued  against  the  estate  of  John  Lamb ;  and  ^ 
the  oth«h  was  received  on  the  same  writ  after  the  27th 
of  Novendier,  IJSOO,  but  before  the  date  of  the  bond  upon 
which  the  actfcn  is  brought. 

It  is  contended  by  the  Defendantisi  that;  the  retaining 
of  maaies  which  were  received  by  Giles  anterior  to  the 
date  of  t}ie'bond,  cannot  be  considered  a  conversion  by 
bini  wttkfn  the  terms  of  its  condition ;  while  the  Pli^intifl^ 
<^  the  contrary,  miiintain  that  as  these  sums  wei^in  his 
hands  at  'll;e  time  of  its  execution  and  have  not  been 
paid  o?er  lb  this  dsiy,  his  official  delinquency  la  made 
out^lthin  the  meaning  of  this  instrument,  and  the  res-  i 
pondbility^f  t^  Defendants  the^by  established. 

,  On  this  Jiotnt  two  of  the  jddges  think  that  the  conver- 
sion ef  these  sums  by  Giles  was  complete  by  his  not  pay- 
>ng  them  Into  the  bank,  agreaKly  to  the^'  dm^tlons  of  the 
comptrotter  of  t\^t»^nrf  tftider  wMch  he  acttA^aJkl 
that  thk  having  taken  jlace  prior  to  the  execution  of  the 
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» 

17.  $TATS8  bond  tlie  P^JmN^ts  «i^  not  luible  therefor  mStiaa  tk 

V.        terms  of  its  condition  wlurh  are  entii-eiy  prihj|pe<'tiv< 

GiJLBs     l^wo  otht^r  members  of  tlie  Qoart  are  of  opinicm  that  n 

Mothers,  demand  appearing  on  the  record  to  have  bovip  ^nade  pi 

......  Uie  marshal  for  tht'se  sums,  citJier  by  rate  uf  Court  o 

otherwl8e»  no  conver^icMi  of  tht'in  is  made  out ;  ami  tba 
therefore  the  Defenjlants  are  not  liable*  The  other  rm 
judges  think  diat  although  these  two  sums  weitiece/Fed 
before  the  date  of  the  bond*  yet  as  they  rei|iaiiit!diirt6e 
bands  of  the  marshal  aCterwainls^  and  haye  not.  be- a  |)aid 
over  to  this  4ay»  the  Defiradants  are  accountable  for 
them. 

Judgment;  ratt&t  therefore  be  rendered  for  the  D'^fi'n- 
dants  as  to  the^sum  of  Sf76S  dollars  and  W  caK8>  being 
the  damages  a^i^essed  npon  the  first  breach  atsjgaed. 

The  nei^t  qoe^tiony  on  which  the  Court  bel9r)was  di- 
Tidedr  related  t^r^ha^^c^ni  of  Wp6iS  dollars  and  U  cenUi 
being  the  first  sum  assessed  as  conditional  dam^gea  upoo 
)he  second  breach. .  « 

By  recurring.  (^  the  special  v^dict  it  Bfpcafrs  that 
Giles  having  had  SL^riJacia^  pot  into  bis  baods  on  the 
SOth  of  January,  iSOO,  a^^aMist  tbo  rssl  estale.of  John 
Ijamb»  was  directed  by  the  officers  of ,  the  treasary?  to 
make  sales  of  it  for  one  fourth  of  the  purchase  vumey  is 
easily  and  for  the  other  three  fopi'ths  on  certain  credits 
and  securities  specified  in  said  instructions.  Tb^se  sales 
commenced  on  the  26th  of  Noyember,  1800^  aad  contin- 
ued  until  the  2Sd  of  Deceqsihery  following. 

After  the  9<h  of  Januajy,  laOij  and  before  ^^>^^ 
out^f  office,  wt)ioh  was  the  %7ih  of  March,  f((iU<»wiiig> 
Giles  received  of  the  purchasers  of  Lanib's  estate,  1*^^ 
dollars  »nd  52  cents,  and  after  tbat^Iay  thesfgn  pf  iT^I^^ 
dollars  an<l  58  cftits,  amounting  in  the  whcAe  to  i^fi"^^ 
doHars  and  10  icewts.  Oeducting  tha  {iiiiindi«&  ^  j 
charges  which  the.  speHal. verdict  fiiMa  to  be  kg^ 
chargeable  against  this  sum,  there  was  left  in  Giles  band* 
the  net  sum  of  i7f6M  doilars  <afidj|5  Mnte^tof  ^  moni<^ 
received  byiufm-aftorthe  9th  of  #aiiiiary«  iSOi*  ^^^ 
<3th  of  April^l^MIS,  lie  paid  tp  .^  Liv0»g«t«ai  a^  ^^ 
.  dridtrtct  atiaoi^egs  Mith  the  asawt.«ml4i|ppitob«rti«^^^ 


; '- 
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f^roptWilte^  tiicf  teetfwiry»  tiie  fimni  0f  6^j|M  Aofii^B  and  v*  sTJLTfi0 

BeteivQ  exoffiiise  iat^^tiw  dedoCfions  claiiDed  hj  tlie  (Slotsbrs. 

Defedhots  against  the  auuis  r<^ceived  by  Giles  fur  casb 

pajineHtey  it  will  be  necessary  to  settle  for  what  portion 
ofttffi^MDs  tbey  are^cbaigeaUe  under <theconditiaii  of 

^eir  jm)i 

OtftWB  sams  a  majority  of  the  OinH;  think  they  are 
liaUetolPliM^siini  of  lyfitSdoUars  and  <$2  centsy  wiuch  was 
remfdd  ketwaen  ite  exeoatton  and  the  marshal's  dismis- 
sion fivaofice. 

imttqr  also  respansible  for  the  suns  of  17,191  dollars 
and  50  cents/ which  was  received  by  Giles  after  anoUier 
marshal  came  faito  office  ? 

The  bond,  on  which  this  action  is  brought  having 
been  gifenfor  the  faitbfol  perfonnance  of  the  duties  of 
Oiics  as  marshal,  during  his  continuance  in  qffvcCf  t\)S'o  of 
thejiMJ^  are  of  opinion  that  his'siireties  are  not  liable 
for  tiieeonremon  of  the  last  mentioned  sum  wi»ch  took 
{rface  after  he  was  out  of  office  by  not  paying  it  as  direct- 
ed by  the  eomptroller  of  tiie  treasury.  Two  of  the  judges 
do  not  consider  the  finding  of  the  jury  as  fixing  upon 
Gilesaconversian  of  this  sum  at  any  time,  in  as  much 
as  it  does  not  a|>pear  that  he  was  ever  demanded  to  pay 
the  same  into  Court,  or  in  ;:iny  other  way*  The  other 
two  jodj^  are  of  opinion  that  the  marshal,  bekig  aaitlio- 
rized  to  da  certain  acts  even  after  bis  removal  from  of-    •  ' 

fice,t£ec^dition  of  the  bond  embraces  defaults  commit* 
teA  after  sach  dtemission,  as  well  as  before,  and  that  tlie 
Defendants  are  therefore  liable  for  the  said  sum  of  17,191. 
do/Ian  and  50  cents,  although  received  by  Giles  after  J)e 
ceased  to  fat  marshal. 

It  is  however  Hie  opinion  of  a  majority  of  the  Courf^ 
tbattte  Defendants  are  not  so  liable  nnder  this  bond. 

Anofter  question  arises  under  this  oppostlion  of  opi- 
nion in  the  Circuit  Court ;  and  that  is  whether  the  pay- 
ment*! Edward  Livingston  in  AprU,  1803,  was  a  pay. 
Bienttodw  United  States  ? 
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V.  8TATB8     It  is  si^Nmted  tbat  thi^  pftyoieiil^  beuig  BuidecMna^ 

V.        to  the  comptroller's  order, of  ~the  iTth  of  Deeamber^ 

GiLBS     I8OO5  which  was  to  pay  all  monies  received  under  this 

ftoTHEss.  execution  into  the  branch  baak^  at  JNew  York#  QattM>t  be 

•-.——-  regarded  as  valid. 


if» 


It  is  true  8uch  instructions  are  fotmd  by,  tt^  jfii7^  irjiich 
certainly  do  not  authorize  such  payment,  y^t^iB.also 
found*  possibly,  from  some  subsequent  instrqcti^ns  ofthe 
comptrblier,  which  do  not  appear,  or  at.anjr  ratBrfroui 
evidence,  which  must  hav6  satisfied  the  jilry^  thatsoch 
payment  was  made  with  the  asaent  and  approfatftioii  of 
the  comptroller  of  the  treasury.  This  findiBg^,  correct 
or  not,  must  conclude  the  Court ;  and  it  has  only  to  say 
whether  a  payment  be  i^d  if  made  under  sudkaiittor^ 
ity. 

The  comptroller  is  authorized  by  law,<<to  direciprose^ 
cations  to  be  commenced  for  all  debtS'diie  to  Ite  United 
States."  During  such  prosecutions  be  givies  directions 
how  they  shall  be  conducted,  and  how  the  iQuiifes  recover-^ 
ed  shall  be  paid.  If  therefoi^e  he  directed^  or  assented  to, 
the  payment  to  Livingston,  it  is  difficult  to  ssi^  that 
Giles  erred,  or  was  guUty  of  any  fouit^  either  iti  HMrsu- 
Ing  bis  instruction,  or  iit  making  a  payment  with  his  aus-^ 

sent  and  approbation. 

I 

• 

It  yet  remains,  to  settle,  under' thm  branch  of  thedivi' 
sion  of  the  Circuit  Court,  how  the  payment  to  Lfvtn/^ 
ton  is  to  be  applied.  For  although  the  sum  paid  to  him 
is  BKUcb  greater  than  the  sum  of  1,683  dollars,  and  52 
cents,  for  which  it  is  decided  that  the  DefenAu^  are 
liable,  the  benefit,  which  they  may  derive  from  suck  pay** 
ment,  will  depend  in  some  measure  on  the  manner  of  its 
application.^ 

It  does  not  appciar  that  any  direction  was  given  by 
Giles,  or  that  any  election  was  made  by  either  party  how 
it  should  be  applied.  Nothing  moi*e  is  kno^n^  than  tiat 
Giles,  being  then  indebted  to  a  niucli  larger  amount  formo- 
nies\  received  at  different  times  under  the  execution 
against  the  property  of  Lamb,  made  this  payment  with' 
out  declaring  what  particular  item  in  the  aeconnt  o{tk9 
United  States  against  him  should  thereby  be  di^chai^* 
If  thei'e  be  no  designation  how  a  sum  paid  on  accoaat 


•mtm^mamm 
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AOl  Ve  credMed,  *tod  there  be  sureties  for  part  of  the  t.  STxni 

^f!^  *^7**  .**"?  ^^  **^'*'  **  ««««»8  reasonable  to  some        vu 

of  thejiidges  to  let  tbem  have  the  benefit  ofit,  by  apply,     gubs 

ingtte  credit  m  such  a  way  as  to  exonerate  them,  so  far  Aothbhs. 

as  the  sum  paid  shall  be  sufficient  for  that  purpose.  ^  If  — 

regard  be  had  to  the  order  of  time  in  which  the  monies 

were  received  by  Giles,  it  will  be  seen  that  the  sum  of 

*m  doUars  and  9S  cents,  which  is  the  fii'st  sum  for 

which  he  18  ID  arrear,  was  received  by  him  prior  to  the 

9tYi  of  January,  ISOi ;  and  the  Aext  sum  for  which  he  is 

accountable,  to  wit :  the  sum  of  1,683  dollars  and  52 

cents,  eame  into  his  hands  after  that  day,  but '  previous 

to  the  S7th  of  March,  1801,  and  after  this,  other  monies 

were  received  by  him.    These  two  sums  together  are 

not  equul  to  the  payment  which  was  made  to  Livingston* 

FoHomng  this  order,  the  sum  for  which  the  Defen-^ 
dants  are  Uable  being  among  the  first  that  were  recfeiv* 
ed,  wd  hdng  recoverable  with  interest  on  their  hond^ 
would  on  this  ^hciple  be  extinguished  by  the  first  pay-     ' 
ment  if  h  wers  sufficient,  as  was  the  case  here,  to  dis* 
charge  all  the  monies  which  had  been  received  prior  to 
the  receipt  of  the  siTm  for  whicfc  the  Defendants  are  an- 
swerable, and  that  also.     But  this  is  not  the  opinion  of 
a  majority  of  the  jndg  s.    They  think,  and  such  is  the 
deciairtn  of  the  Court,  that  the  United  States  have  yet  a 
nght  to  apply  these  payments  in  a  way  most  beneficial  to 
themselves  and  so  as  not  to  extinguish  the  sum  of  1,68S 
dollars  and  Bicmts,  for  whicl^  the  Defendants  are  ac 
conntabJe; 

The  Court  tb^  is  of  opinion  that  judgment  must  be 
given  for  the  Defendants  as  to  the  suni  of  20,613  dollars 
and  12  cents,  being  the  first  sum  assessed  as  conditional 
damages  uf&sk  the  second  breach 

Judgnaent  must  in  like  manner  be  given  for  the  De- 
fendaats  as  to  all  the  other  sums  assessed  as  ^conditional 
damagea  upon  tb€  second  breach* 

* 

It  is  next  to  be  decided  whether  the  conditional  dama^ 
ps  of  B^BB  dollars  and  73  cents,  assessed  on  the  fourth 
breach  be  recoverable  against  the  Defendants. 

These  daD«a{e&  are  i^ven  in  consequenca  of  a  suffwh 


«— I^M— '  ■  "■ 
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tr.  STATES  ed  conversion  by  Giles  of  the  fourteen  bands  rni^^cA 
I!  '     in  the  special  verdict.    B«t  it  being  found  that   tHese 
^  oiIr.     bon.l3  4^re  delivered  to  Edward  Livingston^  by  and 
Aoraiw.  with  the  assent  and  approbation  o  the  eo«ptroHer  of  the 
ti-easury,  the  Coort  is  unammouslj  of  opinion,  f«rt  rea- 
sons  alireadv  assigned,  that  such  delivery  was  no    con- 
version of  these  bonds  by  Giles,  and  that  therefore  j«^- 
ment  must  be  rendered  for  the  Defendants,  «8  to  tfie 
said  sum  of  5,355  dollars  and  75  cents,  being  ti»  4ama- 
gfia  assessed  as  aforesaid  on  the  fourth  breaiA. 

The  last  question  which  is  submitted  to  us  regards 
the  sum  of  309  dollars  and  87  cents,  which  it  appears 
bv  the  finding  under  the  fifth  breach  assigned,  was  re- 
wived  by  Giles  on  the  first  of  September,  1889,  on  an 
execution  at  the  suit  of  the  United  States,  againrt  Hicli- 
ard  Capes,  which  was  reteined  by  Giles  towarts  satis- 
factibn  of  an  equal  sum  due  to  him.  •  This  sum  Hfcing  re- 
ceived prior  to  ti»e  execution  of  the  bond,  must  be  re- 
eardfd  within  the  reasons  assigned  for  not  consideniig 
the,  Dcf-ndants  liable  for  the  two  sums  of' 50  dollars  and 
of  3.713  .loUars  and  98  cents,  herein  before  mentioned, 
and  iuda:ment  nHist,  accordingly,  in  the  opinion  of   a 
majority  of  the  Court  be  given  for  the  Defendants,  as  to 
tlic  said  sum  of  309  dollars  and  87  cento,  being  the  da- 
mages assessed  upon  the  fifth  breach.   - 

It  vnWbf  seen  that  the  Cofirt  is  of  opifuon  that  the 
Defendants  are  liable  under  their  bond -for  the  sum  of 
1.683  dollars  and  62  cents,  wliich  was  recMved  by  the 
mai-shal  after  its  execution,  and  before  he  went  out  of 
office;  but  by  not  one  of  the  findings  on  the  difierettt 
broaches  assigned,  does  it  appear,  to  have  been  contem- 
plated that  this  sum  alone  might  be  recoverable  in  thr^ 
action,  and  accordingly  no  conditional  dam^es  are  as- 
sessed to  suit  that  state  of  the  case. 

The  Court  therefore  can  only  give  itA  diredioiis  as  to 
the  questions  suhmitted  to  Jthcro,  which  ai^. 

Thai  it  mast  be  certified  ta  the  Circuit  Court  fortte 
district  of  New  York  in  the  second  circuit, 

1.  That  judgment  must  be  given  for  the  Defoidanta 
m  ttf  the  sum  6,764  dollars  wd  98  cents,  bein^tlkt  ^^ 
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nagea  Sfisessed  upon  the  first  breach  of  the  coridition  qf  u.  states 
ttye  bond  assigned  in  the  replication  of  the  Plaintiffs.  v. 

GILES 

2.  Tkat  judgment  must  be  givrn-  for  the  Defen-  &  others.. 
dants  as  to  tt^e  several  ^ums  of  20^613  dollars  and  12 
cents,  ofl*,374.  dollars  and  77  cents,  of  9,895  dollars 
ajBi09  cents,  of  10,718  dollai's  and  03  cents,  of  16.133 
ibiiars  ARd  44  cents,  of  6,238  dollars  and  35  cents,  and 
of  4A79  dollars  and  68  cents,  being  tJie  several,  sums 
assessed)  as  conditional  damages  on  the  second  breach. 

3.  Tkt  judgment  must  he  given  for  the  Defendants, 
for  the  sum  of  5,255.  dollars  and  73  cents,  being  the  da- 
Biages  assessed  upon  the  fourth  breach,  and 

*•  TJhat  judgment  must  be  given  for  the  Defendants 
^r  the  sum  of  309  dollars  and  87  cents,  being  the 
damages  assessed  upon  tlie  fifth  breach^  ^ 


■■■■■■■■■■■■I 
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THE  KVITED  STATES  v.  JOB  L.  BARBER.       igig. 

■Mi^M^  V  March      Ztli. 


■  >■   ■» 


THIS  was  a  case  certified  from  the  Circuit  Court  pat  cattle  ace 
fgyp  the  district  of  Vermont,  the  opinions  of  the  judges  of  provisions,  or 
ffWch  Court  were  opposed. ,  ^;^^  ,t 

meaning  (^  the 

Barber  was  jlndicted,  «  for  that  he  being  a  citizen  *f  "^Xof 
«f  the  United  States,  and  inhabiting  the  same,  with  force  July,  1812,  to 
and  ^rms,  at,"  &c.  «  did  attempt  to  transport  over  land  prohibit  Ame- 
ibirty  head  of  fat  cattle  which  were  then  and  tiiere  arti-  "om  p^^- 
cles  of  provision  and  munitions  of  war,  and  were  all  of  wg  to  or  trad- 
the  value  of  300  dollars,  from  a  place  in  the  United  "„»mTesot'S? 
States,  to  wit:  from  Berkshire,  in  the  said  district  of  United  states, 
Vermont,  to  a  place  in  the  jwrovince  of  Lower  Canada,  p^^,,^®*' 
to  wit :  to  St.  Arraons,  in  the  province  afoi'esaid,  con-  V     - 

trary  to  the  form,  force  and  effect  of  the  statute  of  the 
United  States,  in  such  ca^e  made  and  provided,**  &c* 
There  w^b  another  count  in  which  he  was  charged  with 
fte  actual  transportation  of  them^  After  a  verdict  againat 
^9  tie  obtained  a  rule  to  shew  cause  wh^^judgment 


su  SUPllEME  COUtlT  U.  S, 

I 

¥.  STATES  should  not  be  arrested,  becaose  fat  cattle  were  mStber 

t».'        provisions  nor  oKinitions  of  war  within  the  nfif  aning  of 

^OBL.     the  act  of  congress,  entiiled  «  an  acl  to  prohibit  Ameri- 

BARBEB.  can  vessels  from  proceeding  to  or  trading  with  the  enc- 

,.,_^ mies  of  the  United  States,  and  for  other  purposes*'  or 

W y  ether  act  of  congress; 

toy  the  second  s«*ction  of  the  act  referred  to,  wbfch  was 
approved  on  the  6th  bfJtdy,  1812,  vol.  li,  p.  SOO,  it  is 
•  enacted,  «  that  if  any  citizen  of  the  United  States,  or 
person  inhabiting  the  same,  shall  transport  op  attempt 
to  transport,  over  land,  or  otherwise,'*  *•  naval  or  mili- 
tary 8t(»re8,  arms  or  the  munitions  of  war,  or  atiy  arHde 
ofprovisimh  from  any  pl^e  of  thjB  United  Stat^,  to  any 
jplace  in  Upper  or  Lower  Canada,  Nova  Scotia  or  New 
Brunswick,**  «  the  person  or  persons  aiding  w  privy  to 
the  same  shall"  <'  be  cphsidered  as  guilty  of  a  inisde- 
irieandr,  ^nd  be  liable  to  be  fined  in  a  sum  not  exceeding 
five  hundred  dollars,  and  imprisoned  for  a  term  notex- 
^eedilig  six  months,  in  the  discretion  of  the  Court** 

r 

March  7th.  '«)f(5ffil....ToDD^  J. 

Thi9  Courtordered  it  tobe  certified  to  the  Circmt  Courti 
fhst  it  is  the  opinion  of  this  Court  that  fat  cattle  are 
provisions,  or  munitinils  of  war,  within  the  true  intent 
and  meaning  of  the  act,  i^n  titled  "an  act  to  prohibit 
<<  American  vessels  from  proceeding  to  or  trading  witli 
<*  the  einemies  of  the  l[nited  States,  and  fop  other  pur- 
w  poses.*? 


1815.         '^^^  ^CHOQNER  ADELmE  AND  CARGO. 

Match      ^dk  ^  ■    ■ 

■'    •     '       .    :  ■  '  -  ' 

..     .  THIS  was  an  appeal  from  the  sentence  of  the  Cir- 

pST^lIi^  cuit  Court  for  the  diftrict  of  New  York. 

fared  may  be 

JS^mert  rf  "^^^  American  letter  of  marque,  schooner  ADBiff** 
taiv»g<>,  tx^  sailed  from  Bourdeaux  for  the  United  States  with  BCff- 
tboQgh  u^e  u.  go,  owned  in  part  by  citizens  of  t^e  U9ited  States,  aa* 
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^» 


in  i^vt  try  French  subjects.    On  the  14th  of  March,      thb 
181%,  she  was  captnred,  in  the  bay  of  Biscay^  by  a  Bri-  scu^oheb 
tish  squadron,  who  put  a  prize  crew  on  board  and  or-  adklinb. 

deredberfor  Gibraltar.    After  being  six  days  in  the  — ^ 

possession  of  the  British  she  was  i*e-captured,  near  Gi-  ^^  P*^7*  «o|>: 
bralter,  by  the  American  privateer  Expedition,  who  put  il*'2r*^e  of 
a  crvw  on  board  an^<  ordered  her  for  the  United  States  war^  and  does 
when  she  arrived  and  was  libelled,  with  her  cargo,  by  ~*;**s!d^I!li 
the  re.captors»  in  the  district  Court  at  New  York^  as  prize  w  an  inekient 
of  war.  The  vtssrl  was  claimed  by  citizens  of. the  Uni- ^*^ ^i*****^"* 
ted  Stito  residing  therein^  as  was  also  part  of  her  cargo,  a  ^^tffidt- 

•  .  vil    ought  to 

Another  part  of  the  cargo  was  claimed  by  French  ^'^m  at  the 
siib/eds  resident  in  the  United  States.  Another  part  time  of  ship- 
by  Frencli  subjects,  resident  in  France.  Another  part  S^il? 'tStii^ 
by  citizens  6f  the  United  States^  resident  in  France,  f^f  capture,  did 
Anfttlier  part,  by  French  subjects  whose  residence  Was  ^^^  r^S^ 
not  stated,  and  another  part  by  citizens  of  the  United  ed,  'beHmg  to 
Slates,  whose  residence  was  not  stated^  and  another  ^«,^i^™*n<» 
part  by  **  oUenfriends*^  without  stating  of  what  nation,  lariiy '^in^SS' 
or  whew  resident.  Some  of  the  claims  stated  the  pro-  i;e8pect  b  not 
p«rty,  at  the  time  of  capture  to  belong  to  the  persons  ^^^  ^ffida- 
tbertin  mentioned,  and  did  not  state  to  whom  it  belonged  vitby  an  agent, 
at  the  time  erf  mpmeni.  tf  Se'^TuiX' 

pal  be  within 

The  district  Court  condemned^  as  good  prize,  all  the  the  «?w^try. 
•  property  own^d  by  Frenchmen  and  other  persons  rcsi  reawnabiS^dL 
dent  m  France,  and  all  the  property  of  those  persons  tanee  from  the 
whose  residence  was^  not  stated ;  and  restored  all  the  ^'^t'^^ffidrvitL 
prf>pcrty  belonging  to  persons  resident  in  the  United  liahtc  to  audi 
States,  upon  payment  of  «me  sixth  for  salvage.  The  J^^®^*'^ 
vessel  was  restored,  by  consent  of  parties,  on  payment  quiesced  in  Ty 
of  (we  half  for  salvage.  The  sentence  was  affirmed  pro  the  parties  in 
forma,  by  consent,  in  the  Circuit  Court.  iX^tSje^l 

tions  will  not 

The  re-captors  appealed  as  to  the  rate  of  salvage,  ^^  '"^  ^ 
which  they  contended  ought  to  have  been  one  half,  and  By  the  act  of 
thoic  Claimants,  whose  property  was  condemned,  also  ^  ^  ^ 
appealed.  one  sixth  pan 

only  is  allow- 

Thecase  was  submitted  to  the  Court  by  J.  Wood-^^J^^J^p^J!' 
WARD,  and  EmsJrt,  for  the  re-captors,  and  by  Irving,  vage  upon  the 
and  D.  B.  Ogdbw,  for  the  Oamants,  upon  their  written  Jg^**^  ^ 
notes  for  aipmnent 


/ 
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THE  J.  Wo^^vTAnn,  for  tlvt  re-taptorSf  made  the  fdltewing^ 

^cuooNER  points : 

APEI.INE. 

1,  That  such  claims  as  date  the  property  from  the 

board  a  private  time  of  Capture,  instead  of  the  time  of  shipment,  ai^e  in- 
rfr^iJ:;^'  sufficient  and  invalid. 

States,  aU  '  *     . 

^?fbe  aZwed  2*  '^^^^  ^^^  re-captors  are  entitled  to  the  whole  of  the 
for  the  recap-  French  property,  by  the  rule  of  reciprocity. 

tare  of  the 

'w^^property  3.  That  the  captors  arc  entitled  to,  a  rate  of  salvage 
of  persons,  do-  of  one  half  upou  the  American  j)ro|ierty,  or  such  other 
j?ran^,*(whe-  ^^^  higher  rate  thap  the  rate  decreed  in  the  Courts  be- 
ther  they  be    lovv,  08  tbis  Court  may  adjudge* 

Americans, 

JPi'enchixieii  or  ^_ 

foreigners)  is  4.  That  the  rc-captors  are  entitled,  by  the  same  rule 
f^  P"^  '^.  of  reciprocity,  to  the  whole  of  the  property  of  such  Ame- 
terbeing  $4  Hcans  as  Were  atihe  time  of  capture  d'omipiled  in  France, 
hottpsinpos-    or  rewdent  there  for  commercial  purposes. 

sess'ioD  ot'the 

^^nentTy  that  ,.,         .  >  «    i  n 

heingthe  rule  5.  TJi^t  tlie  rc-captors  are  likewise  entitled  to  sul  pro^ 
FreIiS!tiibL^^  perty  the  national  character  of  which  is  not  defined  by 
nais.  the  evidence.  . 

Further  proof 

by  this  Gout,  ^*  That  the  property  of  those  Frenchmen  who  are 
-where  thena-  described  as  having  a  mere  temporary  residence  in  the 
t«raiid*pr^  /United  states,  cannot  be  considered  as  American. 

prietary  inter-  ~ 

re^antwedtio  '^'  That  the  property  of  person?  described  ^  aliei| 
not  (Jistinctiy  fricnds,  witliout  mentioning  to  what  nation  they  belong 
appear.  or  whcrc  tlicy  reside,  must  also  be  taken  to  be  French, 

ciai^iS^d  "Iviir  o**  decreed  to  the  captors  for  uncertainty.  ' 

be  decreed  as  • 

good  pri?;e,  g^  r[i,j^|.  ^j,g  pppgons  described  in  the  claims  as  citir 
-  ^ens  of  tlie  United  States,  without  stating  their  residence 

at  the  time  of  shipment,  or*  at  any  other  time,  must,  un- 
der the  circumstances  of  the  case,  be  considered  as  re-? 
^     siding  in  France. 

'# 
There  are  claims  which  date  the  property  from  the 
time  of  capture.  This  we  say  is  insufficient  The 
claims  should  state  the  property  from  the  time  of  ship^i 
T^en^  at  least  This  u  necessary  to  prevent  transfer  in 
.  transitu^  and  to  give  effect  to,  and  preserve  the  sinaplici- 
ty  and  dispatch  of  the  prepar^ario  investigation. 
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An  Vsuportant  question  in  this  <pase  is,  what  is  to  be-      thb 
come  of  ihe  American  part  of  .the  caigo  of  an  armeU  schooneH 
American  vessel,  re«-captured  by  an  American  private  Adeline. 
armed?essel?  ■  ■ » 

Th€  re-captors  in  the  first  place  contend  that  the  part 
otihe  xiargo  above  mentioned  is  casus  oniissus  as  to  the       ^ 
act  of  COD^SS  of  the  Sd  of  March,  1800*    . 

If  fte  Court  should  decide  that  therci  is  a  casiis  omis- 
siiS  then  the  fate  of  this  part  of  the  cargo  will  depend  np-- 
on  ibd  common  law.      *  > 

The  re-captors  contend  that  the  common  law  is  that 
i/ property  so  situated  has  remained  twenty -four  hours 
in  possession  of  the  enemy  of  the  captured  party,  they-  ^ 

are  entitled  to  the  whole  of  the  property  as  prize  of  war.  ^ 

To  this  ttiey  cite  GroUus  dejure  belli  ac  pacisy  lih  3,  ch. 
16,  VatJtel  hook  S,  ctu  13,  §  196.  This  right  upon  rc*- 
captnre  is  here  oleaf'ly  laid  down  to  privateers  to  be  di- 
vested only  by  tlie  laws  of  each  state  and  trcatie?^.  Our 
treaty  with  France  is  silent  except  as  to  restoration  on 
capture  by  pirates ;  this  being  ex  delicto  there  is  no 
change,  of  property  by  the  original  capture.  See  a}so 
professor  Marten's  summary  of  the  law  of  nations,  book 
Ylll,  ch.  3,  ^  10.  «  In  order  to  encourage  privateering 
<(  those  concerned  in  it  are  allowed  to  hold  all  the  mer- 
« chant  vessels  and  merchandize  they  take  from  the 
'^  enemy  or  his  subjects  without  any  reserve  whatsoever 
^  with  respect  to  the  redemption  of  them  by  tlie  pio- 
^'prktorJ' 

The  only  remaining  question  on  this  point  would  be 
irtiat  kind  of  possession  consummates  the  right  of  the 
privateer.  Twenty-four  ho^rs  possession  has  b-v^en  con- 
sidered <«^rTO''  possession*  and  sufl^^ient  to  consu'nmate 
tfaig  right  by  an  almost  common  usage,  and  recognized 
by  almost  ail  the  treaties  of  inaf  itime  powers.  1  Rob. 
151,  jfmcr.  <d.  2  Azunif  306,  308^  312,  in  a  note  %75, 

276^  and  282.    ' 

« 

If  the  above  considerations  are  inapplicable  and  the 
salvs^e  of  this  part  of  the  cargo  is  governed  by  the  acts 
of  congress^  then  by  those  acts,  th^  re^captors  are  enti- 
UeA  to  one  half«  '     ^ 
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TOB  The  noKgoalified  right  of  the  privacteer^  to  Qie  proforty 
sCjHOQifKB  captured)  or  re-captured^  ist  after  firm  poasessioiiy  clear 
ADEXiNS.  at  common  luw,  and  the  doctrine  of  taking  away  that 
right  by  salvage  is  derogatory  to  that  law.  IF  this  be 
soy  the  act  of  congress  is  derogatory  to  the  common  law, 
and  must  be  liberaUy  construed  in  favor  rfprrMteer»M 

The  reward  has  always,  been  out  of  the  whole  sabjecl 
matter ;  the  cargo  as  well  as  vessel  and  armament;  and 
it  is  with  confidence  contended  that  a  separation  of  the 
cargo  so  as  to  subject  it  to  one  dapth  salvage,  while  the 
vessel  and  armanent  affords  one  half^  is,  if  it  exiat  at  all, 
anomalous  to  the  act  of  the  3d  of  Marckf  180O,  and  at 
war  With  the  usage  and  treaties  of  all  maritime  states. 

The  reason  of  enci^sasing  the  salvage  open  an  armed 
'  vessel  is  the  merit  of  battle,  and  it  is  evident  tiiat  the 
cargo  is  as  well  won  by  battle  as  the  armameat  and 
vessel. 

But  if  the  whole  of  the  act  of  congress  be  to  be  taken 
together,  and  the  ^d  section  be  piermitted  to  reflect  a%ht 
upon  tbe  1st  section,  it  will  appear  that  congress  could 
have  had  no  other  meaning  than  that  the  salvage  dioold 
be  increased  upon  the  r  argo  as  well  as  Oie  vessel  and 
armament  In  the  second  section  where  tbey  give  a 
salvage  upon  their  own  property  thus  captured  by  a  pri- 
vate arm^d  veaseL  they  give  one  Aay^ttejwd«  on  ioord 
as  well  as  of  the  vessel  and  armament. 

But  should  not  the  cargo  be  considered  as  a  mere  is- 
lidtnt  to  the  vessel  and  follow  its  fate  and  character  I 

4 

f 

As  to  the  French  property  'we  are  entitfed  to  the 
whole  as  prize  of  war  by  the  foregoing  rule  of  twenty- 
fqur  hours  possession  which  is  the  rule  iii  France.  Re- 
ciprocity is  the  rule  in  this  case.  iSfee  tht  act  gf  1800, 
section  3. 

The  twenty-four  hour  rule  is  established  te  France  by 
ordinance  of  15th  June,  1779,  with  respect  to  all  re-cap- 
tures by  privateers.  France,  in  her  treaty  with  HoOand, 
1st  May,  1781,  secures  the  twenty-four  hour  right  to 
privateers.  The  Cojirt  will  find  those  acts  <rf  France 
referred  toiii^  Jtcuni,  ^7^  and  382.    %  DaBm^^y  Jft 
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kr  eL  oLv.  ship  Besabdion.    This  is  a  strong  case  es-      thb 
tabUabing  the  twenty-four  hour  right    It  refers  to  an  schoombb 
ordinance  of  congress  declaring  this  rule  as  to  us^  and  aosxink. 
refers  to  the  French  ordinance  to  the  same  |M>int.    it  —««»•«--.-. 
admits.the  twenty-four  hour  rule,  but  excludes  its  ap- 
plicatiofl  to  that  case,  that  being  the  case  of  a  neutral  , 
capture  which  conveyed  no  right.     See.ako  the  case  of 
the  Mary  Fordf  S  MalL  168^  JU^Bammgh  v*  Vaumtrf* 

On  the  right  of  the  re^aptors  on  the  4th  point  of  the 
case  the.>  will  not  enlarge  i>y  argument^  as  they  consider 
it  well  published ;  nor  on  that  of  the  5th  point  than  . 
merely  to  observe  that  it  appears  to  be  justf  ex  neces^h^ 
iaie,  and  comes  under  the  description  of  cot^umn  in  the 
civil  law  I  nor  as  to  the  6th  point  than  to  observe  that 
there  is  no  standard  by  which  a  character  can  be  re- 
flected upon  thes^  Claimants  but  the  voyage  iUdf;  which 
makes  them  either  American  or  French*  The  descrip- 
tion of  the  claim  negatives  the  idea  of  their  being  Ame- 
rican ;  they  must^  of  course^  he  French.  I'he  7th  point 
must  meet  the  same  construction  for  the  same  reason. 

As  to  the  principle  contended  for  in  the  ;8th  point  of 
the  case,  it  may  be  remarked^  for  elucidation,  that  some 
of  the  Claimantsy  described  as  in  this  point,  turn  out,  by 
the  evidence,  to  be  resident  in  France  for  commerciid 
purpeees. 

Is  the  oWher  of  the  vessel  entitled  to  freight  exclusive 
of  salvage  i 

The  re-capiors  say  the  vessel  is  not  entitled  to  freight 
because  she  would  have  been  condemned  had  She  been 
hrouj^t  into  England.  Bvt  if  entitled  te^  freight,  the 
captors  have  sav^  that  freight,  and  are  therefore  enti- 
tled to  one  half  as  salvage.  Freight  may  remain^  after 
|U  tlie  rights  of  the  captors  are  deducted,  to  be  adjusted 
between  the  vessel  and  the  freighters. 

This  question  can  only  apply  to  the  American  part  c^ 
^^  rargo  ,*  for  as  to  the  French,  the  rule  is  to  vest  the 
property  absolutdy  in  cases  of  re-capture  after  twenty* 
four  hours  possession  :  the  posttiminii  right  and  all  its 
incidents  are  destroyed^ 
TOL.  IX^  M 


SM  SUPREME  COURT  U.  8. 

fTSB  IbvIno,  in  behalf  of  the  <nvners  of  the  vesseif  and  d 

flCHooiTBB  $u^  parts  of  the  cargo  a$  tpere  claimed  by  persons  residem 
ADEiiiNB.  in  the  IhdUd  States* 

Th«  schooner  Adeline  ia  a  registeFed  American  vessel 
owned  by  Isaac  Levis  and  William  Weaver,  native  citi- 
zens of  the  United  States^^  and  residents  qf  Philadelpiiia, 
.  and  was  commissioned  as  an  American  letter  o£  marqiie» 
She  commenced  her  voyage  from'Bordeaux»  toa  portin 
the  United  States,  in  the  month  of  March,  1814*,  having 
on  board  a  cargo  owned  principally  by  citizens  of  the 
United  States  arid  others  iresiding  in  our  territory.    In 
the  course  of  this  voyage,  she  was  first  captured  by  tsro 
British  vessels  of  war,  and  was  afterwards,  and  before 
her  condemnation  as  prize,  re-captnred  by  an  American 
private  armed  vessel.     Upon  her  first  capture,  most  of 
her  papers  were  taken  from  on  board  by  the  captors, 
andthose  which  wei%  left  have  been  delivered  up  to  the 
district  Court  at  New  York,  and  transcripts  of  tiie  same 
are  contained  in  the  record  before  this  Court. 

In  these  cases  most  of  the  claims  and  test  affida- 
yits  sprify  the  property  respectively  claimed,  at  the 
time  of  shipment  in  the  Adeline,  and  at  the  time  of  cap- 
ture,  to  have  been  owned  by  citizens  and  residents  in 
the  United  States. 

Many  of  the  claims  and  test  affidavits  testify  that  the 
goods  Thus  claimed  vested  in  the  Claimants1>efore  and  at 
the  time  of  capture  and  re-capture ;  and  generally  aii  the 
claims  are  supported  by  the  respective  bills  of  tadiogr  ^^ 
6^iith  there  is  not  a  paper  attached  to  this  record*  vhich 
falsifies  any  claim  or  casts  any  suspicion  upon  them*  An 
objection  lias  been  taken  to  some  of  those  claims,  because 
thev  fl.o  not  state  thai  the  property  vested  in  the  Clai- 
mants at  the  time  of  shipment,  and  that^  for  anght  that  ap- 
pears to  this  Court*  the  property  might  have  been  tran*- 
ferred  in  transitu^  ' 

f 

Admitting  this  to  be  the  fact,  how  can  such  transfer 
prejudice  those  Claimants  ?  The  vessel  was  an  Ameri- 
can vessel  Cvoming  from  a  French  port  to  a  port  oftlie 
United  States* 

tf  he  rotei  that  the  eharacier  of  p^perty  most  ke  de- 
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tiemiViieA^y  its  shipmentt  that  tho  same  cannot  be  trans-      thb 
ferted  in  Us  transit^  but^  as  respects  belligerent  rights,  scHoomsB 
inust  be  considered  as  remaining  the  same  as  at  the  tiihe  adei^ine. 
of  shipment,   applies  only  to  enemy  propertf,    Dancke- 
^aar  Jfricaan^  i  Rob.  90.     Anier.  Edit. — the  Vrow  Mar^ 

gareikOf  1  Sob.  285,  Jmer.  Edition. 

* 

But  the  claims  objected  to  will  befound»  on  examina- 
t\oti»to  agree  with  those  which  are  in  common  use  in  the 
admiralty  Courts  of  England,  eren  in*  cases  whne  the 
property  is  captured  as  pri2e  of  wan  The  Foffuna,  2 
JZdfti  intheappendixt  313.  It  is  sufficient  to  assert  pro« 
perty  in  the  Claimants  and  to  negative  the  alhgati^^ii  of 
title  in  the  enemy  at  the  time  of  capture.  Those  claiius 
and  test  affidavits  are  testimony  in  a  prize  causey  and 
wUl  bedimed  satisfactory,  unless  there  is  some  evi<ience 
in  the  ship's  papers  or  preparatory  examinati<ms  to  in- 
validate them.  See  the  duke  of  Mwcastle^8  letter  in  the 
appendix  to  Chitty.     6  Rob.  bb,  the  Haabet* 

Bat  to  proceed  to  the  merits  of  this  case;  Up^on  ex* 
amiaiDg  the  libel  of  the  captors^  the  first  enquiry^  will  be^ 
whether  this  property  covld  be  captured  as  priae^  for  it 
has  been  so  libelled* 

The  commission  to  out*  private  armed  vessels^  under 
thQ  act  declaring  war^  authorizes  the  re-taking  of  pro-^ 
jierty  ci^ptiired  which  was  originally  American.  The 
property  thnsre-taken  can  only  present  a  case  of  salvage^ 
because  the  title  of  the  original  proprietors  never  hasr 
been  divested  ;  and  that  equally  whether  the  property- 
was  originally  American  or  neutrals 

The  interest  of  the  captured  pi-operty  does  not  vest  in 
the  captor  until  after  final  adjudication;  5  Rob.  167| 
Am,  Editi  the  Elsebe^^  sect.pri%e  act,  iith  vol.  United 
Stakstarvsi  And  the  fifth  section  of  the  prize  act*pr0'» 
Tides,  « that  all  vessels,  goods  and  efiectsf  the  property 
of  any  citizen  of  the  United  States,  or  of  persons  within 
and  ander  the  protection  of  the  United  States,  or  of  per- 
sons permanently  resident  witliin  and  under  the  protection 
ofany  foreign  prince,  goverfimpttt  or  state  in  amity  with 
tiie  U.  States^  which  have  been  captured  by  the  enemy  and 
which^have  been  re-captured  by  vessela  commissioned  as 
aforeffinldf  shall  be  restored  to  the  rightful  owners,  upoa 
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THE  '  payment  by  them  respectively  i^  a  just  and  reasonable 
SCH0017ER  salvage,  to  be  determined  by  the  mutual  ag^reement  of  the 
ADBI.1NR.  parti(^  concernedyor  by  the  decree  of  any  Court  havine 
'  '■  competent  jurkdictiony  according  to  the  nature  of  eaca 

ca<9ey  agreeably  to  the  provisions  heretofore  established 

by  law/' 

^  The  present,  case^  then,  before  the  Court  determines 

itself  to  be  a  case  of  salvage,  if  there  was  a  right  to  re« 
capture,  and  if  the  service  rendered  was  meritorioua.  The  . 
right  is  not  questioned*  for  the  re-capture  was  from  ikm 
enemy ;  nor  is  the  service  questioned^  for  the  prop^iy 
would  have  been  otherwise  lost. 

It  becomes  however  a  matter  of  enquiry,  whetl^er  the 
re-captors  under  their  pres'^^t  libel  can  have  a  decree  for 
salvage.  The  papers  taken  from  on  board  the  vessel 
and  the  examinaions  in  preparatorio  proved  that  the  re«- 
captured  vessel  was  an  American  vessel,  and  that  her 
cargo  was  in  part  A4nerican  and  in  part  French*  It  was 
evident,  therefore,  that  the  re-capture  could  only  present 
a  rase  of  salvage ;  and  as  such  tiie  vessel  and  cargo ' 
should  liave  been  libelled.  But  the  libetlants  have  pro* 
,  ceed'^d  against  the. property  as  prixe  of  war,  and  have  as* 
sorted  title  to  it  as  such  in  all  their  allegations;  Must 
they  not  make  out  those  allegations,  and*  if  thiQ^fSail^  can 
they,  as  a  last  resort,  seek  for  salvage,  when  such  has  pot 
been  prayed  for  in  their  libel,  nor  in  any  manner  spread 
upon  the  recturd  before  this  Court? 

But  if  the  Court  should  be  of  opinion  tliat  a  decree  for 
salvage  can  be  made  upon  the  lihr  1,  claims  and  diselo* 
sures  in  tliis  record,  then  the  only  question  will  be  the 
amount  of  this  salvage.  The  re-captora  contend  for  a 
inmefy,  and  we,  that  tney  should  have  but  a  sixtii.  Which 
is  riglit  must  depend  upon  a  just  construction  of  the  act 
1  in  ras- s  c>f  re-  aptnre,  passed  3d  Mirdh  1800,  5  voL  U* 
States  laws9  SS — ^i  Graydmif  418. 

»  The  first  branch  of  the  first  section  of  this  act  pro* 

vides'that  **  a  re-capttti%d  vessel,  other  tluin  a  vessel  of 
war  or  jirivate  armed  vessel,  shall  be  restored,  on  pay- 
ment of  one  eighth,  (if  taken  by  a  public  armed  ve^el,) 
of  tho  value  of  the  re*ca|^;ured  vessel  and  cargo;  and  if 
•  re-taken  by  a  private  armed  vessel,  of  one  sixth/' 
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The  second  branch  of  that  section  provides  <<  that  if      the 
the  re-mpfured  vessel  shall  appear  to  have  been  set  forth  schoonek 
and  aiwad  as  a  vessel  of  war  before  such  captui^e,  or  adklunb. 
afierwiris  and  before  the  re*taking9  the  salvage  shall  be 
one  nuietj  of  the  true  value  of  such  vessel  of  war  or  pri- 
vateer,*^ 

The  iK^t  contemplates-  two  descriptions  of  cases  as  to 
vessetoyvix*  armed  and  unarmed  ;  the  former  are  to  pay 
a  m(nety,  the  latter  a  sixth.  The  law  havinj^ settled  the 
amount  the  Court  when  it  ascertains  what  the  law  is, 
willadkere  to  the  provision.  Now  tlie  construction  must 
deppnd  on  the  evident  meaning  and  intent  of  \he  Icgisla- 
turej  as  clearly  to  be  gathered  from  a  view  of  the  whole 
proviBion ;  and  it  may  be  adopted  as  a  fundamental  rule, 
that  where  t^ere  is  an  express  provision,  there  shall  not 
he  a  provision  by  implication  ;  expressio  unius  est  exclu" 

The  iirsi  clause  provides  for  the  case  of  unarmed  ves* 
sebaad  goods.  It  commences  by  stating  <<  that  when 
**  any  vessel  unarmed,  or  when  any  gciods/'  (not  on 
board  socfa  vessel,  but  wholly  in  the  disjunctive,)  wh«n 
anj  goods  (reaching  any  and  every  case  of  goods)  when 
any  such  are  captured  by  a  private  armed  vessel,  one 
sixth  shaft  be  allowed.  It  proceeds  Ihroughout  tlie  whole 
chose  in  the  disjunctive,  saying  that  such  vessel  or  goods 
shall  bo  ^restored  on  payment  of  one  sixth  as  salvage. 

The  second  clause  is  studiously  confined  to  vessels, 
"2a\d  if  $uci  vesseP'  (passing  hy  goods  altogetlier  and 
leaving  tfa9  general  provision  for  goods  nnirapaind,)  and 
Vsitchvmel  is  armed*  then  one  moiety  of  the  true  vaino 
of  such  v^set  is  io  be  allowed  f  repeating  and  carefully 
confrnit^tbe  provision  to  thevessd^  and  that,  too,  with  a 
peculiar  particularity.  Congress  in  express  words  dis- 
tin,8;uish;  they  place  private  unarmed  vessels  and  all 
Sooib  re-captured  on  the  same  footing. 

'IV  fifth  section  of  the  prize  act,  laws  of  (lie  Umted 
StaUSfVol.  llf  p»  ^40,  $  5,  declares,  that  the  above  pro- 
▼isioM  are  to  regidate  cases  of  salvagy.^ 

But  it  is  contended  diat  the  intent  of  a  statute  is  to  h%^ 


26*  SCtlOElME  COtTRl*  t.  S. 

tTHJB  considered^  that  the  design  of  the  legislature  is  to  be  Cdir^ 
4CR0OKER  suited.  I  grant  it>  wherefver  there  is  any  amhiguity  in 
AUELUTE.  a  statute,  in  such  case  it  is  the  privilege  and  duty  of 
-  the  Court  to  give  a  just  construction.  Bait  tht&  only 
holds  in  cases  where  there  is  great  obscurity,  no^in  ca^ 
ses  where  the  provisions  of  the  statute  are  clear  and  ex-* 
plicit  To  hold  that  a  Court  can  intermeddle  with  sucb 
provisions  is  to  clothe  the  Court  with  legislative  as  well 
as  judicial  powers>-4o  authorize  it  to  make  laws  instead 
of  only  expounding  thcra. 

It  is  laid  down  in  Parker^  233,  that  where  the  words 
of  a  statute  are'expreas,  plain  and  clear,  they  ought  to  be 
construed  according  to  the  genuine  and  natural  signifi- 
cation and  import,  unless  by  such  exposition  a  construc- 
tion or  inconsistency  wauld  arise  in  the  statute  by  reason 
of  some  subsequent  clause  from  whence  it  might  be  in- 
ferred that  the  intent  of  parliament  was  otherwise." 

But  it  is  said  that  from  the  provision  contained  in  the 
second  section  of  the  statute  we  may  gather,  that  it  wa^ 
the  intent  of  tlie  legislature  to  give  a  moiety  of  the  goods 
on  board  a  private  armed  vessel  to  the  re-captor,  as  well 
as  a  moiety  of  the  vessel.     When  we  come  to  examine 
this  section,  which  is  thus  pressed  into  the  service  of  the 
first,  we  shall  find  that  it  relates  entirely  to  the  pro- 
perty of  the  United  States  which  may  be  re-captured. 
It  has  no  reference  to  the  first  section,  it  speaks  of 
property  of  a  different  description,  differently  owned.  In 
the  last  clause  it  provides,  that  if  a  vessel  of  war  of  the 
United  States  is  recaptured  by  a  private  armed  vessel, « 
moiety  of  any  goods  on  board  shall  be  allowed.    The 
government,  deejdy  interested  in  the  preservation  of  our 
public  vessels  ;  the  national  character,  deeply  interested 
in  the  rescuing  from  the  enemy  oui^  vessels  of  war  and 
in  not  permitting  them  to  exist  as  mementos  of  their  tri- 
umph 5  the  national  prosperity,  d*^eply  interested  in  pre- 
serving to  us  the  means  of  our  own  strength  and  in  pre- 
venting the  same  from  being  added  to  that  of  the  enemy; 
these  are  suiRcieiit  inducements  for  our  government  to 
make  an  extraonlinafy  provision.     The  service  fe  not 
rendered  to  an  jndividuaU  it  is  rendered  to  the  nation;  it 
is  more  meritorious ;  f 'elini^sj  of  patriotism  more  than 
of  interest  may  have  impelled  to  the  performance  of  the 
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<l«ty  4  ttic  danger  was  greater,  the  abject  more  impor-      trb 
ianl  \  the  recompense  should  therefore  be  encrea«ed.         schookkh 

ADELIKK. 

But  tfae  first  and  second  sections  oT  this  statute  are 
vrhoUj  independent.  The  first  relates  to  the  re-capture 
o[prhate  property  either  by  our  public  or  private  armed 
Tfsseb.  Tlie  second  relates  t'>  the  re-capture  of  public 
property  either  by  our  public  or  pnvate  armed  vessels, 
£ach  section  is  perfect  in  itself,  and  each  independent  of 
the  other  5  neither  requires  the  interposition  of  any 
Court  to  explain  them. 
< 

"Wherever  any  words  of  a  statute  are  obscure  op 
doubtfid,  the  intention  of  the  legislature  is  to  be  resorted 
to  in  order  to  find  the  meaning  of  the  words.'*  Plowden 
37,  Wimbish  t-  Tailbgis. 

Where  words  of  a  statute  are  plain  and  positive,  it  is 
not  the  province  of  the  Court  to  search  after  new  con- 
structioas. 

Sastke  BuUer  remarks  in  the  case  of  SradUy  ^  aitOf 
therv.  Clarke  3  T.  R.  201,  «•  that,  with  regard  to  the  con- 
struction of  statutes  according  to  the  intention  of  the 
iegtslature,  we  must  remember,  that  there  is  an  essential 
difference  between  the  expounding  of  modem  and  ancient 
acts  of  parliament.  In  early  times  the  legislature  used 
to  pass  laws  in  general  and  in  few  terms ;  they  were  left 
to  the  Courts  of  law  to  be  construed*  so  as  to  reach  alt 
the  cases  within  the  mischief  to  be  remedied.  But  in 
modern  times,  great  care  has  been  taken  to  mention  the 
particular  cases  in|tlie  contemplation  of  the  legislature, 
and  therefore  the  Courts  are  not  permitted  to  take  the 
same  liberty  in  construing  them  as  they  did  in  expounds 
ing  the  ancient  statutes."  * 

But  the  j^vistons  in  this  statute  respecting  salvage 
were  not  unadvised  provisions  hurried  over  without  de- 
liberation. Congress^  in  consequence  of  the  partial  war 
with  France,  had  been  called  on  to  legislate  repeatedly 
upon  the  subject. 

The  first  provision  was  by  statute  ^Sth  June,  ±79S, 
i  vol.  Umtei  Statps  kms,  p.  iSit,  sect  ^.     This  is  gen^- 
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,  • 

THS    .  eral  for  vessel  and  cargo,  armed  or  unarmedy  one  righOi  i 
SCHOONER  ail  ai*e  placed  on  the  same  footing. 

ADKLIK&4 

, —     The  second  provision  was  by  statute  of  March  2(1, 

1799,  4^  voL.  United  States  lawh  p.  4>7^  That  gives, 
(if  detained  2^  hours,)  one  eighth-;  if  48  itours^  one  fifth; 
if  96  hours,  6ne  half ;  without  any  distinction  beti^eefi 
vessel  and  goods,  or  armed  and  unarmed, 

'  ^  The  neit  year,  induced  by  the  inconvenience  «  iw- 
qualjty  of  the  former  laws,  tiiey  made  a  deliberate  pro- 
vision* Tlie  sHbject  was  fresh ;  every  clause  was  weigh- 
ed. Those  provisions  had  been  a  matter  c^  investiga- 
tion for  three  successive  sessions  of  congress,  and  had 
been  successively  amende^*  Can  it  be  said*  tlieft,  that 
congress  had  not  a  view  of  the  whole  ground,  that  they 
werehurriedintlie  passing  of  this  law.  The  very  law  they 
were  considering  was  an  amendment,  and  would  natural- 
ly cause  enquiry  and  reflectioo. 

In  mature  deliberation,  thereforc,they,  in  the  year  1800, 
enact  the  present  law.  They  discriminate  between  pri- 
vate unat^ined  vessels  and  goods,  allowing  one  sixth  for 
sulvage,  and  for  the  vessel  alone,  if  armed,,  a  moiety. 
Tli]^  recaptured  property  of  the  United  Sthtes  is  placed 
in  a  distinct  section,  wholly  unconnected  with  the  other. 

If  we  attend  to  the  language  of  the  last  clause  of  the 
first  sertion,  giving  to  the  recaptors  the  moiety  of  a  pri- 
YHte  armed  vessel,  we  shall  ascertain  the  reason  wLy  a 
greater  salvage  was  given  for  the  vessel  than  tbe/j|;oods« 

\  The  section  states,  «  and  if  the  vessel  so  re-taken  shall 

appear  to  have  been  set  forth  and  armed  as  a  T^sel  rf 
war.^^  If  the  enemy  are  thus  possessed  of  thermeans  of 
injuring  our  trade  and  of  capturiiig  other  vessels,  then, 

-  ^  as  the  wresting  tliose  weapons  from  their  hands  prevents 
the  perpetration  of  further  mischief,  for  this  meritori- 
,  ous  service  we  will  give  to  you  one  half  of  tl^ase  instra- 
ments  of  annoyance  and  destruction.  .  The  saAle  reason- 
ing w  ill  not  apply  to  the  goods ;  the  public  reap  not  the 
same  bt^nefit  from  their  re-capture. 

B,  «*  it  has  been  heretofore  argued  in  thi»  cause,  that  a 
greater  rate  of  salvage  shouldi  be  altow^  th^  ^^ 


*        *» 
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tix&j  ^sdA  tiiat  a  construction  totbatelTcet  should  begivea 
to  \be  statote^  because  the  service  was  verj  meritorious;  scHooi«i5m 
the  property  had  almost  reached  an  enemy  port,  and  but  adbxikk. 
(or  the  management  and  intrepidity  of  the  re-captors 
VfovM  tove  been  wholly  lo^t*    And  is  not  that  the  case 
in  evety  capture  by  a  belligerent?  Did  not  coilgress  know* 
-when  they  passed  this  law*  the  difficulty  of  getting  prized 
home?  Were  they  not  then  in  fact  more  dt'Stitute  of  a 
navy  than  at  present  ?  In  pursuance  of  this  argument 
of  extraordinary  fnerit  upon  the  present  occasion,  it  has 
been  urgfii  that  the  re-captured  vessel  was  armed  ;  and 
that  life  was  hazarded  equally  in  re-capt^ring  t|ie  goodt 
as  in  re-capturing  tlie  veHseL     In  the  present  instance  It 
is  Uh  to  talk  of  danger ;  the  Adeline  from  her  arma- 
ment was  incapable  of  making  resistance,  and  whetbei*  ^ 
ahe  did  or  not  is  problematical,  as  from  the  preparatory  , 
examinations  there  appears  to  be. an  uncertainty  whci^ 
ther  any  resistance  was  attempted*     It  is,  however,  cer- 
tain that  the  resistwce,  if  any,  was  a  mere  parade,  an^ 
that  havii^  fired  one  or  tw)  guns,  the  vess^^l  instantly  sur- 
rendered.   M;ot  a  soul  was  hurt  on  either  side,  and  the 
privateer  did  not  deem  the  resistance  sufficiently  impor* 
taut  to  retam. 

■  * 

But  admitting  that  the  service,  by  any  chance^  might 
hate  \ieen  very  meritorious  $  that  great  gallantry  might 
have  been  displayed  and  many  Hres  lost ;  yet  under  this 
statttte  I  know  not  how  any  Coiirt  can  interfere  with  its 
settied  provisions. 

In  ike  case  of  the  Apollo,  S  Rob.  250^  Which  vessel 
me  eat  out  fronr  under  the  guns  of  a  Prencli  fortress, 
wher«  much  daring  spirit  was  evidenced  on  the  part  of 
the  re-captors,  and  much  danger  hazarded,  and  whero 
extraordinary  salvage  was  appKed  for.  Sir  Willtam 
Scott  says,  "  all  re-captures  within  the  act  are  put  upon 
the  same  footing  of  merit  aiid  reward  ;  therefore  all  thai . 
issaidon  the  partfcular  gallantry  of*  the  service  is  fo- 
reisii  to  any  sitigiilarly  ftivorable  application  of  this  ad 
which  has  provided  but  one  measure  for  all  cases,  with- 
out reference  to  circumstances.'* 

With  respect  to  the  property  of  alien  friends  resident 
in  the  United  States,  and  re*captured  in  tiiis  veasd^  I 
VOL*  IX.  W 
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TttE  only  remark  that  the  provisions  in  the  prize  act  appfj 
soaooiT'^B  equally  to  them  as  to  our  own  citizens  residin^^  withia 
ADELINE,  our  territory. 

A  claim  has  aldo  been  interposed  by  the  owners  of  tlie| 
schooner  Adelifie  tor  freight  and  primage  of  that  part 
of  the  (Cargo  which  is  not  owne^  by  tbeii|.     Tlta^  sack 
should  be  allowed  I  would  respectfully  contend  there 
can  be*  no  question*  as  the  Voyage  has  been  performed^ 
and  the  cargo  delivered  at  its  port  of  destination.    Bat 
file  re-captors  assert  that  they  are  entitled  to  a  ffijvage 
of  this  freight.     On  the  part  of  the  owners  this  is  oppos- 
ed ;  first*  because  salvage  of  the  freight  is  ndt  giveo  by 
the  statute,  and^  secondf  because  it  is  in  fact  allowed  ixt 
the  value  of  tRe  goods. 

The  act  has  {H'escribed  the  terms  cm  which  flie  Tesse! 
and  goods  are  to  be  restored.  The  Court  cannot  add  to 
those  terms.  The  re-captors  have  tm  means  of  procur- 
ing this  salvage  except  by  witholding  the  goads ;  but 
the  act  declares  that  the  goods  shall  be  gtven  «]»>  upon 
payment  of  one  sixth  of  their  value,  wiUioBt  mafcii^  any 
provision  fi^r  salvage  of  freight  Against  whom  could 
the  decree  for  a  salvage  of  the  freight  lie?  Not  against 
the  goods,  for  they  are  delivered  up ;  not  against  th# 
owners  of  tlie  goods,  for  they  are  not  before  the  Court. 

* 

But  salvage  of  freight  is  in  iact.patd  in  the  increased 
taloe  of  the  gooda.  The  presumption  is  that  the  mer- 
chandize is  enhanced  that  value  by  the  importation. 
Now  the  salvage  is  not  on  the  invoice  value,  bot  on  tho 
true  vahu  of  the  g4>ods,.  This  value  is  ascertained  by 
sale  or  appraisement  at  the  place  where  the  property  is 
brought ;  no  deduction  is  made  except  imports  and  du- 
ties. Besides,  the  ^e-captors  shouM  not  claim  an  addi- 
tional  recompense  for  perfecting -that  without  which 
they  could  not  participate  in  the  cargo.  The  bringing 
this  property  safely  in  entitlesvthemto  the  one  sixth  of 
it8  value^  and  that  alone  is  specified  in  th&statiite  as  their 
regard.  . 

The  district  Court,  from  whose  decision  ihcT  re-ciptorf 
have  appealed,  denre)e$d,  on  the  9th  of  August^  1814,  f)»^ 
the  re  captors  should  hi^ve  as  salvage  one  sixth  part  rf 
ftii  the  goods  on  board  thitf  ves&iel  owped  by  Amefletii 
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«itizeiis  and  aliw  frienils  residing  in  the  United  States^      ths 
2^d  adso  a  nieiety  of  tlie  vessel,  her  tackle,  apparel,  &c«  schoonsb 

A9EI.IirB.  ' 

In  ^hk  decree  the  Claimants  of  that  description  acqul- 
iesced.  \ 

The  re-captors  have  hy  snccessiTe  appeals  broagh|; 
this  case  before  this  Court  The  funds  arising  from  a 
aate  ot  this  property,  which  sale  took  place  before 
tW  AodsiiDin  of  the  district  Court,  have  been  lying  an^ 
productive  in  the  last  mentioned  Court  ever  since*  If 
this  Court  should  affirm  the  decree  of  the  Circuit  Court 
in  tiie  above  mentioned  cases,  then  those  Craimants  pra^ 
that  costs  and  damages  inay  be  awarded  tliem. 

D.  B..  0.6n£N,  for  all  the  Claimants. 

This  vessel  And  cargo  were  re-captured  by  the  ExpeN> 
il&tion.!rom  the  English,  who  had  captured  her,  on  a 
voyage  from  Bordeaux  to  New  York.  The  Adeline  is 
American  property,  and  her  cargo  part  of  it  American^ 
paitf>eiKA^ 

The  Adeline  and  cargo  are  Iftdled  as  entmfs  property f 
vA  tbe  libel  prays  that  they  may  be  condemned  as  such. 
The  daims  deny  the  fact  of  its  being  enemy's  property* 
and  aver  that  in  some  cases  it  is  American  property,  in 
otiwrs  Uiat  it  is  the  property  of  ali^n  friends^ 

Before  I  consider  the  questions  raised  by  the  captors, 
I  mast  first  bfg  leave  to  call  the  attention  of  the  Conrt 
to  some  obseryations  upon  the  nature  of  this  cause  as  ft 
appears  from'tl;^  libel,  claims  and  jsvidence^ 

The  Vbd  charges  the  |>roperty  as  being  Sncmy's,  and 
prays  tor  its  condemnation  as  such,     ThA  daim  denies  * 
the  fact  of  enemy's  property^  and  avers  that  it  is  Anierl- 
can  or  the  property  of  alien  friend^. 

It  is  evident  that  the  only  point  in  issue,  the  only 
qwrtion  arising  between  these  parties  upon  the  claim 
imdKbel,  is  whether  this  property  be  or  be  not  enent/s, 
ind  as  such  liable  to  condemnation  ? 

fi^ldl  cases  pf  prize  there  vmt  Ibe  a  regulm'  judicUA 


' 
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rHB  proceedingf  anrl'so  in  all  other  ca^es  in  a  Cmnrt  «C  ai 
aeHooHBB  niiralty  as  well  as  in  any  other  Court.  (See  tlie  obsw  e 
AOKiilKB.  to  the  Pmssian  memorial^  in  the  appendix  to '  Chitty' 
-  law  of  nations^  314»  alao  to  be  foaad  in  cdleUamia  juri 
dica.    , 

All  regrular  judicial  proceedings  consist  oftiiefiroo& 
and  allegations  of  tlie  parties^  The  allegations  of  the  par- 
ties are  first  made,  and  then  the  proofe  are  prudvced  to 
support  them.  I  understandthe  rule  to  be  linivefaa)  in  aK 
Courts  in  which  there  are  regular  jadicial  prrjceedings, 
ttiftt  as  a  party  cannot  recover  upon  allegations  mithoat 
proo^  so  neithi  r  can  he  recover  upon  proofs  witboot  pro- 
per allegations.  The  judgment  of  the  Court  must  he  ac* 
cording  to  the  ftoofi  and  aUegations. 

What  are  the  allegations  of  the  parties  in  this  case? 

The  lihel  is  in  the  nature  of  a  declaratioB  in  a  com- 
mon  law  Co^rt,  or  of  a  bill  of  complaint  in  a  Court  of 
eqiiky.  It  must  state  sufficient  facta  ^  comleiBBatfon, 
with  sufficient  certainty  9  and  conclude  with  a  proper  and 
sufficient  prayer.  It  must  apprize  the  person  cJajini/i^ 
the  property  liheHed  of  the  grounds  upon  which  a  con- 
demnation wilt  be  asked,  othtrwise  it  would h^SMfte than 
BseieaB  to  require  a  libel  at  alL 

Now  this  Hbei  alleges  or  charges  iHoA  this  is  enemy^^ 
property^  and  asks  for  a  condemnation  of  it  as  sucii. 

Unless  the  evidenre  in  the  cause  proves  itt^abeene- 
iny's  property,  1  apprehend  the  Comt  never  m411, under 
f;his  libel>  condemn  it. 

The  docmAents  on  hoard  the  captured  vessel^  aad  dll 
the  examinations  in  prepAmt^ri^  so  far  from  proting 
the  property  to  be  enemy^s  property,  prove  dk^ctfy  th« 
reverse  I  and  indeed  it  is  not  pretended  by  the  ewasel 
for  the  captors  that  there  is  the  least  ground  to  suspect 
l*e  property  or  a»y  pairt  of  it  to  bo  h&stile, 

Cui  the  captors  bi^ye  a^deerie  tar  salvage  in  thbcasi^ 
I  think  not,  because  they  As  not  ask  for  it  in  their  Nt^ 
pecausie  the  question  here  is  not  whether  the  captors  are 
frtiflod  ttf  sfthrag^  or  wt,  bat  whether  tUs  is  e6mf\ 
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|fMn^«cty  fvr  not  ?  I  do  not  befieve  a  single  case  can  be      thb 
Produced  in  tbe  books  wbcire  salvage  iias  been  decreed  scBooif  er 
tauAess  it  was  socially  asked  for  by  tbe  libel.  A  libel,  like  aubi^ine, 
^  deilaratioi);  may  contain  several  groiinda  ol'adeci'eej  i   ■ 

or,  to  speak  in  common  law  languagey^aevem^  cmrits: 
And  tbere  mast  foe  a  coant  for  salv*age»  or  it  cannot  be  ^ 

I 

In  MuSPh  MmiraUy  practice^  144»  will  be  found  a  pre- 
ceAebt^a  libel  where  salvage  is^^laimedy  dra^^n  by  one 
d  tke  most  teamed  and  experienced  lawyers^  particih- 
iarljr  asacivilianf  in  tbe  United  States;  whicfa,  although  ^ 
no  aiitbonty,  will  certainly  be  considei^d  as  entitled  to  • 
some  weight,  as  shewing  the  opinion  of  an  enlightened 
iaivyer  upon  the  subject. 

It  i»  n»  ai^^er  to  tliis  argnment  to  say^that  where 
property  has  been  libelled  as  prize,  property  of  friends 
ift  frequently  condemned  upon  the  ground  of  residence 
in  aa  enemy's  country  or  trading  with  an  enemy,  b&- 
caiiw  socfa  property  is  eonsidered,  quoad  koCf  as  enemy^s 
prcpaij/f  and  therefore  comes  within  the  allegation  of 
eneiay's  property  in  the  libeL 

/ 

It  1  am  right  in  the  argument  upon  this  subject,  then 
I  tUtnk  it  follows  of  course  that  if  this  is  not  enemy's 
pi^perty  it  cannot  be  condemned  to  the  captors,  but 
in«gt  l)e  wholly  restored  to  the  Claimant  without  any 
salvage  whatever.  It  is  no  hardship  to  the  captors. to 
acquit  the  property  ;  they  knew  the  facts  when  they  filed 
their  Hbel ;  they  made  their  election  in  what  way  to  pro- 
ceed igainst  it ;  and,  like  tdl  other  parties  in  a  Court  of 
jus^  they  must  be  bound  by  that  election. 

Tbis,  beir^  property  re-captured  from  the  enemy, 
past  be  considered,  prima  fade,  not  as  enemy's  property. 
It  cannot  be  presumed  that  they  would  capture  their  own 

property.      '    '  • 

Now  property  re-oaptored  firom  an  enemy  never  can 

befroceeded  against  as  prize  of  war ;  it  is  not  considered 

9A  enemy's  property  until,  in  some  countries,  it  ha^  been 

carrttd  iftfra  preHdia  i  iii  others,  has  been  twenty-four 

,    boon  in  possession  mt  the  enemy ;  in  England^  a«d 
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TU£      under  our  prize  act,  until  it  has  been  condemned  in 
6CHOONER  competent  Court. 

ASEXUrE. 

,,,,■11  If  the  captors  have  any  claim  to  any  part  of  this  pro 

perty,  it  must  .be  because  re-capfiHred  from  the  enenit 
But  BO  such  claim  is  set  up  in  the  Itbei ;  the  ri^bt  of  pro 
perty  remains  in  the  Claimante;  it  has  never  btencbsLDg 
ed^  and  must  therefore  be  restored  to  ihsm. 

But  it  is  said  that  some  of  these  claims  are  insufficient, 
becalise  they  do  not  say  that  the  property  belonged  to 
the  Claimants  at  the  time  of  shipment,  but  merely  at  the 
time  of  capture, 

I  answer,  if  the  property  belongs  to  the  CUumaii<s  n^ttr 
it  is  all  which  the*  Court  will  require  in  this  case;  I  have 
already  endeavored  to  shew  that  the  cwtofs  have  no 
elaim  to  the  pi*operty  ;  it  follows^  then,  vkx  tbe  Court 
will  restore  it  to  the  proper,  owners  at  the  time  di  l\\e 
decree.  Suppose,  however,  that  I  am  wrong  in  the 
principles  which  1  have  endeavored  to  estiAlisb,  and  that 
the  captors  can  have  a  decree  in  their  &vor  in  this 
ease;  1^  me  enquire  whether  the  claims  above  sJluded 

*  to  are  not  sufficient  ?  All  that  is  necessary  for  the  claim 
is  to  deny  the  material  allegations  in  the  libel.  Tlie 
allegation  here  is  that  the  property  is  enemy's  property, 
and  as  such  liable  to  be  condemned.  This  all^ation  is 
expressly  denied  by  the  cl^m*  Nothing  mor^  iS  ever 
required  in  a  claim* 

Where  there  a[re  any  circumstances  which  raise  a 
presumption  that  the  property  is  enemy's,  such  as  comt 
ing  from  an  enemy's  port,  found  on  board  an  enemy's 
vessel,  &c.  &c.  tlien  it  becomes  necessary  for  the  Clai- 
mant to  explain  away  those  circumstances,  to  prove  the 
friendly  nature  of  the  property,  to  shew  it  to  have  been 
friendly  at  the  time  of  its  shipment,  ftc.  which  is  done 
in  what  is  called  <<  the  test  qffidavifi^  not  in  tbe  claim- 
But  in  cases  where  the  property,  frcmi  the  circtimstaO' 
ces  of  the  case,  must  necessarily  be  presumed  to  belong 

•  to  our  own  citizens  or  our  friends,  (as  in  the  case  of  i 
-re-capture)  then  no  test  affidavit  can  be  necessary^ 

pp  ei^i^atioa  i9  a^ed^  because  pone  is  required* 
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f  f  these  daims  are  insufficient,  does  it  follow  that  this      thb 
^operty  must  be  condemned  ?  sohooitkb  . 

Tbe  clains  being  insufficient,  the  Court  wOl  either 
suffer  the  Claimants  to  amend  them,  or  they  will  con« 
aider  ^hem  as  no  claims,  and  dispose  of  the  property 
accontiogi  J. 

If  an  amendment  is  allowed,  them  can  be  no  difficulty 
in  remoYiBg^  this  objection* 

If  the  didms  are  considered  as  no  claims,  is  the  pi^ 
perty  tD  be  condemned  as  a  matter  of  course  ? 

If  tlie  captors  in  case  of  capture  send  4h  a  vessel,  af^ 
ter  taking  out  the  master,  supercargo  and  every  other 
person  who  would  probably  claim,  and  leave  on  board 
only  ene  or  two  of  the  crew  whose  examinations  may 
be  taken  in  preparatoriOf  and  who  are  wholly  ignorant 
as  to  the  property  on  boards — ^if  when  a  vessel  and  car- 
go thus  sent  in  is  libelled  as  prize,  is  it  to  be  condemned 
of  coarse  as  prize,  because  no  claim  is  put  in  or  filed 
foriti 

If  nil  the  papers  and  documents,  and  evidence  inpre'^ 
paratofie  prove  the  property  not  liable  to  condemnation, 
is  it  to  be  condemned  because  no  claim  is  filed  for  it  by 
theo^mer? 

s 

This  doctrine  would  follow  from  the  arguments  upon 
the  other  side,  but  it-  is  too  monstrous  tq  be  supported 
by  any  Court. 

I  take  the  law  upon  this  subject  to  be  this,  via  :  The 
proceedings  in  a  Court  of  admiralty  are  in  rem.  T^\e 
subject  matter  is,  in  substance,  in  possession  of  the 
Court*  and  they  never  will  decree  it  to  the  captors  or  to 
any-other  person,  unless  they  can  shew  a  right  to  ifc 
They  never  will  give  the  captors  my  property  because 
1  do  riot  claim  it,  not  being  possibly  irt  a  situation  to 
luiow  that  it  has  been  captured  or  libelled. 

« 

If  there  be  tio  claim  filed,  the  Court  will  examine  the 
papers  and  examinations  in  preparatoriQ,  and  if,  from 
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THB      the  fai^  of  tbera;  there  appears  g^d  grouttd  of  oottden 
sCHooifKK  natioD)  they  will  condemn^  atherifise  not* 

ADELIlfE*  '  '  I 

It  is  not  like  th«  case  of  a  JodgiDent  by  iidbmit  in  i 
Court  of  common  law»  where  the  Plaintiff  tike0  judg 
mcnt  for  his  debt ;  because^  at  corommf^a  lawt  ^e  pro 
cess  has  been  personally  served  upon  the  QetendMotf  be 
is  actually  in  Court,  or  has  been  proceeded  against  to 
outlawry.    No  surprize  can  be  complained  e{  hy  faim. 
Not  so  in  a  Court  ty{  admiraltyf  where  tb^  procee^gis 
in  tern ;  and  when  the  owner  may  never  know  that  his 
property  Is  in  jeopardy.    The   Court  beinjg  possessed 
of  it  are  bound  to  give  it  up  to  no  body  but  hiM  wbo  bas 
a  gof>d  right  to  it«     If  from  the  libel  and  the  proofe  be- 
fore the  Court  it  appears  that  the  captors  lire  entflied 
to  the  property  9  the  Court  will  decree  it  totheni^  other- 
wise not    And  for  this,  among  otkier  reasons^  it  i^  an 
invariable  rule  that  a  claim  mast  always  be  put  in  under 
oathf  sa  that  if  the  Court  order  property  to  be  restoreA 
to  the  Claimant,  they  may  at  least  have  some  evidence  of 
his  right  to  it. 

For  these  reasons  if  there  were  no  claims  put  m  te  Om 
property  a<:  all,  yet,  as  from  the  proofs  in  the  case 
taken  in  preparatorio  it  is  clearly  not  enemy^s  pro^rtyy 
I  contend  that  the  Court  could  not  cendeitm  it  sA  prize 
of  w^r.  .  " 

This  case^  being  that  of  a  re-capture,  is  a  case  in  whkb 
the  questions  are,  whether  the  property. shall  be  tmtored 
to  the  original  owners,  and  upon  what  terms  ?  is  tfaera 
is  no  pretence  that  the  property  belongs  ta  an  eaemy^ 
there  is  >no  reason  that  the  claim  should  negate  a  trans- 
fer in  transitu;  which  transfer  is  void  oalj  when  liB 
effect  would  be  to  neutralize  belligerent  pro|ferty« 

* 

If  the  libel  in  this  case  be  such  as  the  Court  can  pro- 
ceed upon  to  award  salvage  to  the  captors,  [  sbaH  oov 
briefly  examine  upon  what  terms  the  property  in  ques- 
tion must  be  restored  to  its  former  owners.  This  property 

consists, 

t    Of  the  vessel  claimed  as  American  property  ^d 
proved  to  h^  so. 


I 
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2*  Of  praperty  of  American  citizens  stated  to  be  resi-      ifH* 
dent  *m  ^  Udited  States.  scHOBivEtt 

ADELINE^ 

3.  W  property  of  American  citizens*  wliose  place  of 
residetce  is  not  stated. 

*.  Ofpropertj  of  alien  friends*  resident  in  the  United 

States. 

hi  Of  property  of  subjects  of  France^  residing  id 

Fintjos  tothevessa. 

By  the  act  of  congress  of  26tk  June,  1812,  entitled 
"  an  act  concerning  letters  of  marque,  prizes  and  prize 
"goods/',  sedion  5,  vd.  il,  p.  «40^  "  it  is  enacted^ 
"that  ail  vessels  goods  and  effects,  the  property 
"  of  any  citizen  of  the  United  States,  or  of  persona 
.  "resident  within  and  under  the  protection  of  the; 
"  United  States,  or  of  persons  permanently  resident 
«  within  and  under  the  protection  of  any  foreign  prince/ 
*^pmmment  or  state  in  amity  with  the  United  States, 
«  which  shall  have  been  captured  by  the  enemy  and  which 
"  shall  be  re-captured  by  vessels  commissioned  as  afore-* 
"  said,  shall  be  restored  to  the  lawful  owners,  upon  pay- 
"mcntby  them  respectively  of  a  just  and  reasonable 
"  salvage,  to  be  determined  by  the  mutual  agreement  of 
*'  the^jiarttes  concerned,  or  by  the  decree  of  any  Court 
"  bAvmg  competent  jurisdiction,  according  to  the  nature 
*^^ofeacb  case,  agreeably  to  the  provisions  heYetofor* 
"  estabhshed  by  law-'' 

Now  the  provisions  heretofore  (Established  by  law  kre 
^  he  fannd  in  an  act  of  congress  passed  on  the  Sd  March^ 
^800,  wL  5,  p.  38*  ^ 

This  act  after  providing  for  the  restoration,  of  veiT- 
•^and  goods,  after  re^capture^  upon  the  rates  of  salvage 
therein  mentioned,  proceeds  in  these  words,  <♦  and  if  thd 
''  '^t%id  so  re-taken  shall  appear  to  have  been  set  forth 
'*  and  armed  as  a  vessel  of  wctr,  before  such  c&pture  or 
"  afterwards  and  before  the  re-taking  thereof  as  afore-^ 
^  said,  the  former  owner  or  owners  on  tfa«f  restoraiiaai 
VOL,  IX-  «r 
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rm  .**  thereofy  shall  be  adjadged  to  pay,  for  and  in  lien  of 
scHoo^EE  '<  salvage,  one  moiety  of  the  true  value  of  such  vessd 
ABfiLiNE.  «  of  war  or  privateer." 

Under  this  act  I  presume  the  Court  cannot  hraitate  in 
affirming  the  judgment  of  the  Circuit  Court  with  costs 
af  d  expenses  of  prosecuting  this  appeal. 

Secondf  as  to  the  property  of  American  citizens^  res^ 
dent  in  the  United  States. 

The  act  of  Marchf  1800,  voL  5,  p.  38,  is  positive  in 
its  provisions  upon  this  subject,  the  property  must  be 
restored  upon  one  sixth  salvage. 

The  decree  of  the  Circuit  Court  upon  this  properfyf 
I  contend  ought  also  to  be  affirmed  with  costs. 

Vnrd,  as  to  the  property  of  American  citizens^  wbo6« 
place  of  residence  is  not  stated. 

Thisy  in  my  view  of  the  subject9,  is  the  only  point  in 
the  cause  upon  which  the  mind  can  at  all  kesiUi^  and 
wh^n  this  is  fully  considered,  I  trust  all  doubt  upon  it 
will  vanish. 

It  is  contended  on  the  part  of  the  captors,  that  as  no 
place  of  residence  is  mentioned,  these  American  ^citizen* 
must  be  considered  as  resident  in  Francq*  and  tbat  the 
rule  as  to  the  restoration  of  the  property  of  fremit 
subjects  must  therefore  apply  to  them.  To  ttds  I  an- 
swer, 

Firsti  I  do  n6t  think  the  presumption  a  fair  one,  ftat 
because  no  place  of  residence  is  mentioned,  they  are 
therefore  to  be  considered  as  residing  in  France,  Aa 
they  are  citizens  of  the  United  States,  it  would  seeni  to 
me  that  they  ought  fairly  to  be  presumed  as  residuifif  w 
the  United  States,  until  some  'evidence  is  produced  t9 
the  contmry. 

4 

/  - 

'  If  however  the  Court  think  it  impoHant,  that  tt* 
Claimants  should  prove  their  place  of  residence,  tW 
will,  I  presume^  give  us  an  opportunity  of  doing  so* 
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SecanSHf  that  the  place  of  residence  is  whoI)y  imma-      THfi 
terial.  scboonkI 

AUEXIIfS. 

Beeantm^  being  American  citizens,  and  there  being  no- 
thing; anlaivfui  in  their  residing  in  France,  or  any  other 
coimtry,  with  wluch  we  are  at  peace,  they  have  not  for* 
fehed  anj  of  their  rights  as  citizens  of  the  United  States. 
And  the  doctrine  that  residence  abroad,  gives  a  national 
character,  applies  only  to  the  case  of  the  subjects  of  two 
nations  which  are  at  war  with  each  other ;  or  to  neutrals 
residing  io  one  of  the  two  belligerent  nations ;  but  can- 
not be  applied  to  such  a  case  as  this. .  I  forbear  however 
to  eidai^  upon  this  point  as  unnecessary.    Because, 

The  question,  as  to  the  terms  upon  which  this  class  of 
Claimants  are  to  hava  their  property  restored,  depends 
upoQ  the  construction  of  the  act  of  congress,  v^hich  I 
shall  now  consider. 

By  the  act  ot  March,  1800,  before  referred  to,  it  is  de-« 
clared^  that  when  any  goods  which  shall  hereafter  be  ta- 
ken as  )irtze  <«  by  any  vessel,  acting  under  authority  from 
^^ihe  government  of  the  United  States,  shall  appear  to 
^  havt  before  belonged  to  any  person  or  persons  resu 
«  dent  ixnibin  or  under  the  proUcUon  of  the  United  States, 
<<  and  to  have  been  taken  by  an  enemy  of  the  United 
*[  States,''  &c.  This  question  depends  upon  the  constmc*- 
tion  of  the  above  clause  of  the  section. 

io  order  that  the  property  should ,  be  restored  upon 
tbe  payment  of  one  sixth  salvage,  it  must  Belong  <<  tb 
^'  some  person  or  persons  resident  within^  or  under  the 

**ptotection  of  tbe  United  States.*' 

* 

If  it  belongs  to  any  person  resident  rvithin  the  United 
States,  it  is  to  be  so  restored ;  or  if  it  belongs  to  any 
P^^'iii  who  is  wider  the  protection  of  the  United  States, 
whfiiher  he  resides  therein  or  noty  it  is  to  be  restored  opon 
tbe  same  terms. 

M  foreigners  who  aire  permitted  to  reside  in  the  United 
States,  are  under  their  protection,  but  no  person  who  re* 
^des  out  of  the  United  States  is  under  the  protection  of  ti» 
Vnitei  States,  but  their  o^wi^eiti%ens. 
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THB  In  2  Cranch  Rep.    120,  this  Court  held  <^fhat  an 

•CHOOSER  American  citizen  residing  abroad  is  entitled.^  the  pro* 
▲DELiNB.  tection  of  his  government.'' 


HP* 


Jigairif  every  foreigner  who  resides  in  the  United 
States,  must  necessarily  be  ander  their  protectioDf  the 
words  tlierefore  <<  or  under  the  protection  of  tt^  Uhifed 
States?^  would  be  nugatory  if  intended  to  be  applied  to 
such  foreigners,  and  no  eflfect?  can  be  given  to  tboae 
words,  unless  they  are  applied  to  citizens,  residing  out 
of  the  United  States,  but  who  are  still  under  their  pro- 
tection.   But  if  the  words  of  the  act  of  JIfotvA,  1800, 
are  of  doubtful  import,  their  true  construction  is  I  think 
put  out  of  all  doubt,  by  the  act  of  26fA  June,  1812,  before 
referred  to.    These  two  acts  of  congress  being  in  pari 
snateria^  must  be  considered  as  one  act,  and  construed 
accordingly^ 

The  hth  section  of  the  ad  of  June,  1812,  declares  <<t\vat 
'<  all  v('ssels,  goods  and  effects,  the  property  of  anif  dH- 
^*  %en  of  the  United  States^  or  of  presons  resident  within 
f*  and  under  the  protection  of  the  United  States,'^  shall 
be  restored  <'  agreably  to  the  provisions  heretofore  esta- 
/« blished  by  law." 

Now  there  were  no  other  provisions  established  by 
law,  than  those  contained  in  the  act  of  MJardh  1^00. 

It  is  evident  that  congre-ss  must  have  intended  by 
the  act  of  March  f  1800,  to  provide  for  restitution  of  the 
property  of  any  citizen  of  the  United  States,  wkether  be 
resided  within  the  United  States  or  not.  This  is  the 
pnly  construction  by  which  the  provisions  of  these  two 
Acts  can  be  reconciled. 

That  this  was  the  construction  intended  by  congresSf 
when  these  laws  wtcre  passed, .  will  be  still  more  evident 
ivben  we  examine  with  a  little  more  care,  the  diflfereot 
phraseology  of  them.' 

The  act  of  March,  1800,  says  nothing  about  cWf^ 

Af  the  United  States,  but  speaks  of  property  hehnpig  \ 

to  persons  resident  within  or  under  the  protection  of  *»  > 

ITnited  States,  thereby  meaning,  as  I  contend,  df^;  n 

fo^  who  reside  withiin  the  United  States^  and  d^'  \ 
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sens  mndff  the  protection  of  tke  United  States^  let  them      thb 
reside  where  they  may.  schoones 

The  M  otJunef  1812,  provides  for  the  cases  of  proper'-     

ty  *<  of  ttJty  citizens  of  the  United  States/*  and  of  «per- 
^  sons  resident  within  and  under  the  protection  of  the 
"Fmted  States." 

k  torei^ery  residing  in  and  under  the  protectiim  of  the  ^ 
United  Sktes,  is  entitled  to  haye  his  property  restored 
und^  tbfis  act.     This  clause  of  the  sentence  does  not  ap«  .  ^ 

pi  J  to  citizend  at  all,  because  their  property  is  already 
provided  for  by  the  words  <<  any  citizen  of  {he  United 
States/"  .       , 

m 
/ 

By  the  act  of  Marchf  1800,  the  property  of  all  persona 
resident  withiiiy  or  of  persons  under  the  protection  of  the 
United  States,  is  to  be  restored  $  without  which  latter  . 
^ot4s,  no  provision  was  made  for  citizens  out  of  the 
country,  these  words  were  for  that  reason  unquestionably 
insertoi 

For  these  reasons  T  contend  that  it  is  immaterial 
¥rhere  the  American  citizens  reside,  they  are  entitled  to 
ha\e  thdr  property  restored  upon  paying  one  sixth  as 

aalvage. 

F&wrOif  as  to  property  of  alien  friends,  resident  in  tlie 
United  States. 

No  observations  are  necea^ary  to  prove  that  under  the 
acts  of  congress  referred  to,  they  are  entitled  to  restora- 
tion upon  paying  one  sixth  salvage.    " 

As  to  then»  the  decree  I  presume  will  be  affirmed  with 
costs  and  expenses.  ^  i 

fiflh,  as  to  the  property  of  subjects  of  France  residing 
hi  tbat  country^ 

B;  the  dd  sect,  of  the  act  of  March,  1800,  vd.  5,  p.  40^ 
^bis  property  is  to  be  restored  upon  the  same  salvage 
on  which,  by  the  laws  of  France,  the  property  of  American 
citizens  would  hav9  been  restored  to  them  under  similar 


^i»«»- 
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* 

'  THB  circumstances.  Aud  if  no  law  or  usage  of  France 
SCHooNEE  known  upon  the  si^bjecti  the  same  salvage  is  to  be  alVoir 
Mi£Liir£.  ed  as  if  it  were  the  property  of  a  person  resident  in  the 
—  United  States,  (viz.  one  sixtlu) 

!«   Now^  I  confess  I  have  not  been  able  to  find  wiia<^  was 
the  rule  in  France  upon  that  subject. 

Whether  the  ordinance  of  1779,  made  upon  thi&suV 
ject,  and  which  is  referred  to  in  the  argunent  on  t\it 
otlier  side,  was  in  force  at  the  time  of  this  re-cai^ure  or 
not,  or  whether  that  ordinance,likealmost  every  thing  else 
in  that  country,  was  desti-oyed  during  the  dreadful  rero. 
lution  which  she  has  just  passed  through,  I  know  not 
I  confess  my  ignorance,  and  1  have  endeavoured  In  vain 
to  obtain  information  about  it. 

If  no  such  French  rule  is  known  to  the  Court,  Qien  I 
daim  this  property  belonging  to  French  subjects,  resid- 
ing in  France,  upon  the  same  salvage  which  by  the  act 
of  congress,  it  ought  to  be  restored  to  them>  if  tiiey  re> 
sided  in  the  United  States.  / 

Emmet,  Jbr  the  Re^aptors,  in  replf. 

r 

Most  .of  the  cargo  has  been  claimed ;  but  vo  dwm 
whatsoever  has  been  put  in  for  the  property  expressed  in 
the  bill  of  lading,  No.  33,  (26  buridles  of  steel  to  be  de- 
livered  to  C.  W.  Huty,  of  Philadelphia,)  nor  to  that  ex- 
pi^cssed  in  No.  35,,  (a  harp  and  case  of  strings  to  be  de- 
livered to  T.  Delort,  who  has  come  in  and  claimed  otiier 
property,)  nor  to  tliat  expressed  in  No.  39,  (i  case  of 
pencils,  on  account  and  risk  of  Mr.  Foogarolly,  of  New 
York.)    This  circumstance  would  not  have  been  noticed 
here,  but  that  it  is  called  for  by  part  of  Mr.  Ogden's  ar- 
gument, who  (partially  admitting  that  a  bad  claim  is  tan* 
lamount  to  none  at  all)  cojntends  that  the  want  of  one  is 
no  ground  for  condemnation.    In  England,  by  the  prize 
acts,  regulations  are  made  in  case  of  non-claims  for  a  limi^ 
^  cd  time!   In  our  Courts,  for  want  of  s^ny  such  regolationsi 
defaults,  as  I  understand,  are  usually  taken,  but  the  pro- 
perty not  put  out  of  the  power  of  the  Court  (orareaBOS' 
able  time.    It  is  unnecessary  to  discups  the  proprietj^ « 
that  arrangement  in  the  preseint  case  ;  for  certaiidy#*(^ 
the  lapse  of  a  year^  where  the  partiesi  who  ought  to  <^^ 
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ire  in-tlie  in^mediate  vicinity  of  the  Courts  and  have      the 
onic^  forward  with  no  claim  at  all,  or  one  not  disclosins^  schoonek 
1^  hat  is  necessary  to  ascertain  the  innocent  cfiaracter  of  adeuite, 
Llie  proper  ty,  or  the  foundation  or  terms  upon  which  restor-  — — — - 
at'ion  sbomld  be  had  ;  where  they  have  refused  the  sanc- 
tion of  an  oath  to 'verify  documents  that,  without  it,  may 
well  he  questionable ;  thei*e  can  be  no  ground  for  award* 
in^iiestitution  to  them.    Their  silence,  or  evasive  mode 
of  claimiBgy  must  be  regarded  as  intentional ;  and  indi- 
cating that  they  cannot  make  out  a  fair  case  for  restora- 

Mr.  Ogden  contends  for  restitution  witliout  salvagey 
on  another  ground ;  that  this  libel  being  for  condemna- 
tion as  enemy's  property  and  prize  of  war,  salvage  can- 
not be  awarded  under  it ;  therefore,  says  he,  it  must  be 
res<:ored  Without  salvage.    That  conclusitm  is  clearly  il- 
logical, for  if  it  were  true  that  salvage  could  not  be  awar- 
ded under  these  proceedings,  the  only  consequence  would 
1^  that  the  property  should  be  retained,  and  the  re-cap- 
tors turned  round  to  libel  for  salvage.    The  position  it- 
self, from  which  the  conclusion  is  drawn,  is  also  erro- 
neous; for  in  all  cases  of  militartf  salvagef  tlie  proceed- 
ings are  as  against  a  prize,  and  the  payment  of  salvage 
is  a  condition  necessarily  imposed  by  the  deci^ee  of  res- 
titution on  the  Claimant.     It  is  not  properly  the  thing 
sought  for  by  the  Libellant  and  contested  by  the  Clai- 
mant,  I  do  not  mean  to  say  that  it  may  not  have  been 
done  from  greater  caution  and  perhaps  want  of  practical 
experiertce,  in  the  United  States  ;  or  that  if  done,  it  ought 
not  to  be  supported,  but  it  is  neither  usual  nor  necessary. 
Mr.  Ogden  refers  to  a  precedent  of  that  kind  in  Hall's 
admiralty  practice,  I  have  not  the  book  by  me,  and  can* 
not  refer  to  the  authority,  but  if  it  be  a  libel  for  mere 
Bii'itary  salvage,  the  introduction  of  it  in  that  book  shewt 
that  the  authors  ideas  were  not  very  well  arranged  upon 
the  sobject  which  occupied  him  ;  for  his  book  is  only  a 
translation  of  CXarV^  Praocis  Curioe  Mmtralitaiis,  which 
treats  exclusively  of  the  Imtance  Courtf  and  has  no  rela- 
tion to  the  prize  Court  of  admiralty.    It  is  sufficient 
however  for  me  to  say  that  no  precedent  of  a  libel  for 
military  salvage  is  to  be  found  in  Maryatt's  Formulary, 
or  any  English  book  of  authority,  and  that  obviously  all 
the  cases  in  Robinson's  reports,  where  such  salvage  is 
decreed^  aire  brought  up  u«der  the  prize  jurisdiction 
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HiE  'and  were  proceeded  against  m  prize  of  war*  Let  016  ask' 
iCHooHEV  by  wliat  righj  was  the  Adeline  taken  by  the  BxpeditiouL 
ADELINE,  and  held  ?  Unquestionably  jure  beUL  By  what  right,  or 
by-  what  course  of  proceedings  were  the  re-captui«d 
crew  examined  in  preparatoria,  or  the  papers  on  board 
her  opened  and  inspected  by  the  prize  conunissioners  t 
Because  she  was  subject  to  be  tf^alt  with  according  to 
prize  law.  By  a  former  prize  act  of  England  (35  G.  3 
c*  66,  §  42,)  it  was  enacted  that  re-captured  ships  set 
forth  by  the  6nemy  as  vessels  of  war,  should  whMy  be. 
long  to  the  captors,  and  not  be  restored  to  the  original 
owners.  How  was  such  a  vessel  to  be  proceeded  against, 
but  by  libelling  her  as  prize,  and  condemiving  her  as 
cnemy*8  property  ?  So  in  the  present  case,  part  of  the 
re-capt(|red  property  is  French,  which  we  contend  (and 
for  thf.  present  I  shall  take  ff)r  grai}ted)  ought  to  be  con- 
demned to  the  captors  and  not  restored  at  alL  *  How  are 
we  to  proceed  for  that  condemnation,  but  by  libiUing  as 
prize  of  war  ?  Why,  under  the  rule  of  reciprocity,  is  it 
not  to  be  restored  ?  Because  by  the  French  law  belligeiv 
cnt  property,  of  which  an  enemy  has  had  24  hours  pos- 
session, is  considered  to  have  changed  owners,  to  be  the 
absolute  property  of  that  enemy,  and  when  re-captured 
it  is  treated  as  the  absolute  property  of  that  enemy,  and 
condemned  as  such  by  libel  for  prize  of  war.  The  ru1« 
of  reciprocity,  (1  Rob.  Ad.  Hep*  Am.  Edit  p.  53,  in  the 
case  of  the  Santa  Crux,i)  induces  us  to  consider  French 
property,  (placed  in  sucli  circumstances  as  would,  imf]et 
the  laws  of  that  country,  be  held  to  make  a  complete 
hange  of  ownership  of  American  belligerent  property,) 
as  also  acquired  by  the  enemy ;  aifd  to  adjudicate  i)i>on 
it  as  actual  enemy's  property;  of  course  tolibel  and  con- 
demn it  as  prize  of  war.  JVbn  constat  till  the  claims  are 
put  in  and  sworn  to,  but  that  property,  apparently  Amer- 
ican, is  actually  French ;  and  it  is  necessary  to  proceed 
for  prize,  in  order  to  get  those  claims  and  ascertain  that 
fact.  A  remarkable  instance  of  tiiat  occurs,  even  in  the 
present  case.  The  bill  of  lading  (N"o.  15,)  of  2S0  cases 
of  claret,  state  them  to  he  shipped  by  order  and  fof  ac- 
count and  risk  of  David  Dunham,  (presenting  apntna 
facie  case  of  American  property,)  but  when  Mr.  Dunham 
Comes  to  claim  on  oath,  he  ntsiies  them  to  be  the  proper- 
ty  of  Messrs.  Johnson  and  DowlTng  suhijects  of  tha 
French  empire.  How  was  the  knowledge  of  that  fart  tn 
be  obtained,  but  by  forcing  a  claim  on  oath  I  and  if  W9 
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dd  procedtod  by  libelling  only  for  salvage  of  the  pro-      xas 
lerty  as  American,  bow  should  we  have  learned  that  it  96hoqnbr 
i-as  really  subject  to  total  condemnation  as  enemy's  pro-  4.d£xin£« 
t>erty,  under  the  reciprocal  application  of  the  French  •-— — ^— 
[  aw  ?  The  proceedings  in  this  way  are  also  the  Most  sim- 
ple.   The  Libellant  claims  the  benefit  of  his  prima  fade 
right  arising  from  Captureout  of  enemy  hands  jure  bellu 
If  there  be  any  title  to  be  opposed  to  this,  it  must  be 
she  wu  and  sworn  to,  and  the  Court  will  then  decree,  ac- 
cording totheextentofthattitle,  either  total  restitution  or 
restitution  on  terms  of  salvage.  In  ordinary  civi/  salvage, 
which  falls  within  the  jurisdiction  of  the  Instance  Court» 
%  Rob.  Ad.  Rep.  Am.  Ed.  p.  178,  note  on  the  case  of  the 
HopCf  ti^  salvors  never  acquire  a  right  of  seizifig  the 
pn/perty,  and  their  first  step  (if  they  proceed  against  it) 
IS  a  warrant  of  arrest ;  they  then  libel  for  salvage,  be- 
cause they  have  no  suj>erior  or  prima  facie  title  to  the 
thing  Itself;  and  the  contestation  is  about  the  amount. 
But  a  careful  examination  of  Robinson's  reports,  1'  Rob. 
Am.  Ed.  32,   AqitUa.  4^  Santa  Cnix,  228,  The   Two 
Friends.    S  Rob.  Am.  Ed.  249,  The  Appollo.    4  Rob.  Am. 
Ei.  120,  2%e  Franklin.     5  Rob.  Eng.  Ed.  54,  The  Car- 
lotta.    6  Rob.  Eng.  Ed.  410,  'I'Ae  Stinsom,  will  shew  that 
IS  not  the  course  of  proceeding,  where  the  property  has 
been  re-captured  in  war ;  and  the  only  reason  why  it  is 
not  more  clear,  is  that  the  matter,  being  I'mg  establish- 
ed and  of  course,  is  not  noticed  in  the  very  brief  state- 
ments which  that  reporter  prefij;es  to  the  arguments  of 
counsel  and  jiidgment  of  the  Court,     Enough,  however,  is    , 
given  to  establish  my  position.    The  Aquila^  {i.  Rob.  32, 
35.)  was  a  case  of  der^/id,and,  properly  speaking,  would 
have  belonged  to  the  Instance  C  >urt.  It  appears,  however, 
from  the  judgment,  that  «  some  suspicions  occurred  tiiat 
"it  was  in  fact  the  property  of  an  enemy  ;>  and  under 
**  these  circumstances  it  became  expedient  to  proceed 
*'a>gai7ist  it  asprize^for  the  purpose  of  meeting  the  preten- 
"«(ww  of  the  ostensiJbie  neutral  owmr^  and  of  bringing  the  i^ 

"  txamnation  of  his  ckiimf  where  alone  it  could  be  proper- 
^< ly  disetissedf  into  the  prize  Court.  Tliese  measures  were 
"Wghly  necessary,  and  therefore  noobjertion  canjusfy 
"be  made  against  the  mode  of  proceeding/'  In  the 
case  of  The  Two  Friends^  1  Bob.  228,  ^^31,  238,  a  protest 
was  made  against  the  jurisdiction  of  the  Court  over  an 
American  ship.  The  counsel  an  both  sides  allow  that  re- 
capture is  a  matter  of  prize  jurisdiction  j  and  in  the  judg- 
VOL.  IX.  .35 
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rTHB      roent,  sir  WiHiam  Scott  says,  <»  but  whatever  may  be  t 
SCHOOWBR  **law  as  to  wreck  and  (iefelict,  I. conceive  it  loes  not  aj 
AB&LINB.  "ply  to  these,  goods,   which  I  consider  to  be  goods 
*<  prize  J  for  I  know  no  othefr  definition  of  prize  gw/jdi 
<«  than  that  they  are  goods  taken  on  tlie  high  seas  ju? 
*<  htUi  out  of  the  hands  of  the  enemy ;  and  there  is  no  a 
« iom  more  clear  than  that  such  goods,  when  they  com 
€i  on  shore,  may   be  followed  by  the  process  of  tb 
4t  Court/'     In  the  case  of  TAc  Fran^lifif  ^  5ob.  l^iO,  th 
proi>erty  was  libelled  as  enemy's  property  and  prize  o 
war,  and  further  proof  was  ordered  of  the  property  an 
destination.     It  was  made  and  deemed  satisfactory  ;  bo 
the  captors  insisted  that  restoration  should  only  be /nade 
on  terms  of  salvage.  This  was  resisted  hy  the  Claimants 
with  arguments  which  perhaps  have  given  rise  to  the 
present  point  by  the  Claimants,  although  it  was  not  a 
case  of  re-capture  or  seizure  jure  belli  fr*oiii  an  enerav. 
Sir  William  Scott  held  it  was  a  case  in  which  no  militarj/ 
salvage  was  due ;  but  directed  (as  the  price  at  restora- 
£ion  in  this  prize  cause,)  'a  €ivil  salvage  of  5001.  to  be 
paid.     In  the  case  of  the  Jonge  Lambert^  5  Bob,  Bh  re- 
ported in  a  note  to  the  CartoUUf  a  Ihttch  sbip  ami  carffi 
Captured  by  a  French  privateer  and  re-captured  was  h- 
belled  as  enemy's  property  and  prize  of  war.    She  was 
condemned  in  the  Court  below.     The  sentence  .was  re- 
versed on  appeal,  but  as  it  was  neutral  property  re-cap- 
.  tured,  the  lords  of  appeal  referred  it  to  their  surrogates  to 
decide  whether  any  and  what  salvage  was  due,  with  pro- 
visions for  executing  their  decree.    The  surrogates  de- 
cided that  no  salvage  wa<s  due  ;  but  it  is  clear  that  U  it 
had  been  a  case  for  salvage,  the  restit!ition>  on  t\as  rever- 
sal of  the  sentence  of  condemnation,  would  have  oriy 
been  on  payment  of  it.     It  is  unnecessary  to  discuss  the 
argTiments  drawn  from  our  different  and  totally  inappli- 
cahli*  modes  of  proceeding  under  our  municipal  code. 
And  I  shall  only  add  that  if  thje  objection  taken  to  this 
mode  df  proceeding  should  be  sustained,  as  the  error, 
tSbugh  fallen  into  after  much  consideration,  arose  froffl 
want  of  sufficient  ligtit  and  information  in  our  books,  it 
is  hoped  that  tl)e  opportunity  will  be  afforded  to  the  sd- 
vt)rs  of  instituting  such  proceedings  as  may  bethoajW 
adapted  to  their  case. 


There  is  a  matter  ahout  Which  the  counsel  for 
CEsumante  b^ve  fallen  into  a  mistake :  they  state  tiie  U 
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bellattte  1o  have  appealed  from  that  part  of  the  decree      the 
wliicli  restores  the  ship  on  payment,  of  a  moiety  of  the  schookbb 
value  for  the  salvage^    Thfre  is  no  such  decree  on  the  iiDi:<iiiiv£« 

record.    The  restoration  of  the  vessel  on  paying  a  moi- ■  ..^ 

ety  lior  sah^age  was  agreed  to  by  all  partits,  and  there- 

fore  has  in  fact  never  been  decreed  at  all  and  never  has 

heeo  dispntcd.     If  the  vessel  wei*e  understood  to  be  in/- 

c/uded  in  the  words  of  the  decree,  '*  American  property," 

vre  should  indec'd  liave  ample  grounds  of  appeal ;  for  tte 

salvage  ordered  would  be  only  one  sixth.  That,  however, 

is  not  the  case,  and  nothing  is  brought  before  this  Court, 

but  the  questions  relating  to  the  re-captur(  d  goods*    The 

same  ai»wer  applies  to  the  mistake,  that  we  have  apr 

pea/ed  from  the  decree  of  the  Court  rt  fusing  us  salvage 

on  tlie  freight.     Thei'e  is  no  such  decree  and  we  never 

asked  it,  as  our  libel  she\^s,  though  the  case  of  the  Doro^ 

thy  FosteTf  6  Bob.  Eng^  Ed.  88,  shews  we  are.  entitled  to 

it.    No  question  of  freight  was  ever  presented  in  this 

case,  but  by  the  <;^im  of  Al  xander  Cranston  (for  the 

sbipewnersi)   of  freight  for  thcw  goods  not  claimed  by 

him  tor  tbem ;  meaning  to  make  our  salvage  on  the  goods 

pay  a  proj)ortion  of  it,  and  so  diminish  its  amount.  That 

was  not  adjudged,  and  of  course  we  have  not  appealed; 

thougb  if  it  had  been  decreed,  we  certainly  shoiJd  ;  for 

it  could  be  suppoiiied  by  no  principle,  and  would  be  dit 

rectly  contrarjr  to  the  act  of  congress. 

Thedeijaestions  being  out  of  the  way,  nothing  more 
remains  but  to  consider  what  is  to  be  the  fate  of  the  re- 
captnred  goods  which  have  been  claimed,  with  the  inci- 
dental consideration  of  costs  and  expenses.  Part  of  thia 
property  has  been  claimed,  and  sworn  to,  only  as  belong- 
ing to  the  alleged  owners  before  and  at  the  time  of  captures 
yfiibout  saying  any  thing  as  to  its  ownership  at  the  time 
fdiptneiU.  On  this  insufficient  mode  of  claiming  and  ' 
its  consequences  I  shall  add  notlsing  to  Mr.  Woodwardu 
aigwrnent  except  a  reply  to  Mr.  Ogden's  observation,  ^ 

ftatthere  is  no  reas.m  why  such  transfers  in  transitu  be- 
tvieen  belligerent  friends  should  be  prevented.  This  very- 
case  sbev^s  otherwise ;  for  if  the  property  continued 
f'rench,  it  would  be  subject  to  condemnation  as  enemy's 
property  and  prize  of  war;  which  belligerent  right 
Would  be  defeated  by  such  a  transfer. 

I  ^Ml  endeavour  to  simplify  t^e  discussion,  by  jBp«t 
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THE      considering  the  great  general  division  of  French  ptopeT- 
•cuooifBH  ty,  and  of  American  property  re-captured ;  and  -wffl  en- 
ADELtNE.  deavour  to  class  the  doubtful  cases  under  one  or  other  of 
I  those  heads, 

A$  to  the  French  property ,  it  clearly  must  he  jnftged 
upon  according  to  the  rule  of  reciprocity.    In  France, 
American  belligerent  property  which  had  heen^  hours 
in  the  possession  of  the  enemy  captors  would  be  twated 
and  considered  as  their  property,  and  not  restored  m 
salvage.    The  law  of  2*  hours  possession  has  in  truth 
been  always  the  rale  adopted  by  France  and  Spain,  and 
most  if  not  all  the  powers  on  the  continent ;  for  aftfiougb 
they  may  desire  a  decree  of  condemnation,  they  desire  it 
only  as  tlie  most  portable  and  compendious  froofofthe 
facts  (including  2*  hours  possession)  from  whicfc  the  ti- 
tle has  accrued.    They  do  not  regard  the  deAec  as  crea- 
ting a  title  to  the  property,  which  doctrine  is  in  treft  oti- 
ly  confined  to  England  and  this  country ;  and  was  i\ot 
held  even  by  this  country  during  the  revolutionary  war. 
France  has  also  made  an  ordinance  on  that  subject,  whicli 
is  to  be  found  in  :i  ^znni,  ^76,  and  of  whfch  this  Court 
must  well  be  held  to  have  judicial  knowledge;  for  the 
prize  Court,  to  which  it  has  succeeded,  has  recognized 
it  in  the  case  of  Jfiller  ^  aL  Appellants  v.  ship  Besriuticm, 
2  DaUaSf  3.     That  this  was  the  law  of  Prance  down  to 
and  long  after  the  revolution,  has  not  been  doubted ;  and 
indeed  cannot ;  for  Azuni^s  work  w  as  published  after 
1803,  CVtd.  2  Jzuni,  218,^  but  it  is  thought  posnNeth&t 
it  may  have  been  subsequently  altered ;  and  f row  tlie  pre- 
tended ignorance  on  that  subject,  a  claim  for  restoration 
on  American  salvage  is  made.    The  claim  is  fling^^a^  ? 
for  it  is  predicated  not  on  the  rights  of  the  parties,  but 
on  the  supposed  ignorance  of  the  Court    It  is  not  sanc- 
•     tioned  by  the  words  of  the  act  of  Jfaroh  S5, 1 800,  ($  S»  "^^ 
B^p.  38,)  which  provides  that  «  where  no  such  law  or 
usage  shall  be  known,'*  the  same  salvage  shall  be  allow- 
ed as  is  provided  by  the  ist  section  erf  that  act.    That 
means,  where  no  such  law  or  usage  shall  be  made  known 
or  pronfiulgated  or  acted  upon.    It  refers  to  cases  in 
which,  on  enquiry,  a  state  shall  not  be  found  to  ha^ 
adopted  any  pr-ecise  law  or  usage  on  the  subject;  M* 
founds  no  right  to  a  suitor,  on  supposed  judicial  ip»0' 
ranee.    The  ordinance  of  1779  is,  however,  a  known  Z^*^' 
Irtid  it  must  be  considered  as  valid  until  those  whb  in**' 
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ite  its  abro^ion  give  some  proof  of  tlieir  assertion,      thi^ 
?\\e  (mw  is  with  theni^  and  tiie  means  of  proof*  coming  school  er 
troin  tfceir  own  country*  are  certainly  within  their  power,  abjbi^ine. 

ri.  fio6.ini.  Ed-p.  56,  57.    llie  presuiiiption  as  well  as  — —....i-..- 
^  tliefact,  therefore,  is  that  there  has  been  no  variation  or 
'  abrogation  of  the  ordinance  of  1779. 

Tk  property  of  ^imerican  citizens  resident  in  France 
must,  as  I  conceive*  be  considered  as  French*  and  sub- 
ject to  tbe  same  rule.     This  effect  df  domicil  or  nati<jnai 
character  is  produced  in  every  case  where  that  charac- 
ter is  .judged  of  merely  by  the  law  of  nations.    Birtb^ 
byt/if  nnnicipai  laws  of  many  countries*  is  considered 
asfooj^an  indelible  national  character ;  but  that  doc- 
tnoe  seems  entirely  dependent  on  municipal  law*  and  is 
not  to  be  found  in  the  wi'it«M's  on  the  law  of  nations. 
Birth,  !vith  them*  affords  a  prima  Jacie  presumption  of 
midcnce,  and  serves  to  establish  it  where  other  facts 
aretqaitocal  or  silent  ;  and  in  that  sense  sir  W.  bcott 
must  be  understood*  when  he  says*  in  the  case  of  La 
^trgiide,  5,  Rob.  98*  99,  i<  that  the  native  character  ea- 
"8i7yrefer1»*  and  tliat  it  requires  fewer  circumstances  to 
'' constitute  domicil  in  the  case  of  a  native  subject  than 
'^ to  impress  the  national  character  on* one  who  is  ori- 
*^g\nally  of  another  country/'    But  birth  ceases  to  af- 
ford evidence  of  the  nationsd  character  under  the  law  of 
nations,  ^iien  opposed  to  a  clear  residence*  anhno  manen^ 
ih  in  another  country ;  for*  says  sir  William  Bcott*  in 
Oie  Indian  Chiefs  3  Rob.  Jim.  ed.  23.  **  no  position  is  more 
*^  estaUisAed  than  ttds,  that  if  a  person  goes  into  ano- 
*«tlifrcottntry*  and  engages  in  trade*  and  resides  there,  he 
"is  by  the  law  of  nations  to  be  considered  as  a  mer- 
"chant  of  that  country.*'    In  some  of  tliese  cases  (the  par- 
ticBlars  of  Vhich  I  shall  hereafter  point  out)  it  may  per- 
laps  be  contended  that*  although  the  owner  of  the  pro- 
Frtr  appears  to  be  resident  in  France*  the  permanency 
of  his  residence  or  the  animus  manendi  does  not  ap- 
pear; bat  to  that  I  again  answer  in  the  words  of  sir 
Vm.  Scott,  in  the  case  of  the  Bemon,  1  Robi  Jm.  ed.  S7, 
88,  « wherever  it  appears  that  the  purchaser  was  in 
^'France*  be  must  explain  the  circumstances   of  his 
''i^idence  there:  the   presumption  arising  from   bis 
^'fesiffenee  is*  that  he  is  there  aninM  numendi,  and  it 
**lies  on  him  to  e|:plain  it."    For  every  purpose*  there- 
in either  of  conimerce  or  of  war^  to  be  4lecidMl  upon 
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<rHS       solely  by  the  law  of  nations,  these  American  cMizeifiB 
soHooNRR  resident  in  France  must,  be  regarded  as    Frenchmen. 
ADELiiTK.  But  it  is  Contended  that  with  resptict  to  salva^i^  tbey 
^^*i>  prfttprtAH  by  the  words  uaeil  in  the  act  of  congress 
ol'  March  3d,  1800,  $  ±9  vd.  d,  p.  36,  <^  any  person  or 
<^  persons  resident  within  or  u«der  the  protection  of  the 
United  States  ;''  which  last  expression^  it  is  said,  neces- 
sarily includes  American  citizens  every  where.    If  this 
were  the  intention  of  tlie  legislature,  it  is  very  singular 
that  it  did  not  simply  say  <<  any  citizen  of  the  United 
<<  States^  or  any  pe>rson  or  persons  resident  therein.*' 
It  seems  to  me,  however,  ttiat  the  word  resident  which  is 
eocpressed  in  tlie  iir^t,  is  understood  in  the  second  member 
of  the  sentence ;  and  that  it  should  be  read  <<  ant  person ' 
*(  or  persons  resident  within,  ur  resident  under  the  pro- 
<*  tection  of  tl)e  United  States.'^  .  An  inhabitant  of  one  of 
the  territories  comes  within  the  last  but  not  the  first 
description — so  does  a  consul  or  other  public  minister 
who  has  not  by  habitual  commerce  and  residence  ac- 
quired another  national  cliaracter«     Other  instances  of 
residence  under  tlie  protection  of  tlie  United  States  might 
be  produced ;  but  an  American  who  has  changed  his  na- 
tional character,  and  become,  jfor  every  purpose  of  war- 
and  commirce,  a  member  of  another  community,  can 
lio  longer  be  regarded  as  under  the  protection  of  th^ 
tJnited  States.     I  am  at  a  loss  to  see  how   America 
^c<|uld   afford  protection   to  him.     If  she  were  neutral, 
and  the  Qountry  of  his  residence  belligerent,  would  his 
commerce  from  that  country  he  under,  her  protection  i 
'The  laws  relating  to  re-capture  and  salvage wei'e  made 
with  a  view  to  America's  heing  belligerent,  and  must 
be  construed  in  relation  to  that  state  of  things :  In  that 
state,  dots  she  or  can  she  afford  any  protectionto  a  mer-r 
cliant  residing  abroad,  whose  protection  and  character 
roust  exclusively  depend  on  the  hostility  or  neutrality  of 
the  country  to  which  he  belongs  as  a  permanent  mem-* 
her?  The  interpretation  put  upon  this  phrase  by    Mr, 
Ogden  would,  make  the  first  and  tlurd  sections  of  the 
zctot March  3(2, 1800,  at  variance  with  each  other,  and 
the  same  person  subject  to  two  inconsistent  measures  : 
'    for  unqMestionably  such  an  American  permanently  resi- 
dent in  a  foreign  friendly  country   comes  under   the 
description  of  a  "pei^on  permanently  resident  .within 
«•  the  territory  and  under  the  proteciioQ  of  a  foreigQ 
ff  prince,**  ^c* 
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Tte^^iA  seetion  of  Hie  act  ofjmvt^  1812,  cannot  explain      the 
V\iei  Qoiilcieedf'nt  law  of  Marclu  1800 ;  for  it  is  obviously  scHooifKK 
VnaAvertently  worded,  and  not  intended  for  any  purpose  adexinbv 
oC  explaining,  altering,  or  affecting  that  law.     If  the 
mistaken  substitution  of  the  word  and  for  or  could  have 
ao)  effect,  it  would  be  only^  to  shew  that  no  person  re^- 
siding  ant  of  the  United  States  in  a  consular  or  public 
capacity  conld  be  deemed  under  their  protection.    The 
tr«kt\i,  however,  is,  that  the  last  act  contemplates  no- 
^^Hwre  than  to  place  re-captures  by  private  armed 
*i(P8f  on  the  same  footing  with  those  made  by  public 
''^^Sebofwar ;  and  it  accomplishes  that  by  a  very  loose 
pfit'-aflMlogy. 

rrfl  am  n^ell  founded  in  the  foregoing  arguments,  it 
wUEfoBew  that  the  decrees  of  the  Courts  below  respect- 
ing French  property  and  that  of  all  the  residents  in  ' 
F''^iic6,  whether  native  Ainericans  or  not,  sfioukl  be 
*^rraed;  and  Tif  costs  and  expenses  are  to  be  at  all  gi- 
^^nmthfe  case;  with  both. 

I»4aD  now  consider  the  question  ds  to  clear  Ameri- 
can goods  fe-captured.     The  Adeline  was  a  private  ves- 
s^lofwar,havingaletter  of  marque;  and.  whenin  thepos- 
«^^8»n  of  the  English,  shii  fought  with  and  made  re- 
sistaacc  to  the  privateer  Expe<liti(>n.    There  can,  there- 
Core,  be  no  question  biit  that  the  salvage  of  the  vessel 
itself  must  be  one  half.    The  Claimants,  however,  con- 
tend that  sach  a  rate  of  salvage  only  extc^nds  to  the  ves- 
s-i;  hut  that  goods  re-captured  on  board  of  even  an 
anned  and  commissioned  vessel  must  be  restored  on 
Paying  one  sixth ;  that  being  the  rate  specified  in  tho 
act  of  JlarcA  3fi,  1800:  and  in  support  of  this  opinion 
several  rules  for  the  construction  of  statutes  have  been 
cited.    It  is  my  duty,  and  I  trust  I  shall  do  it  sucrcessful- 
ly»  to  maintain  the  opposite  doctrine.     In  order  to  do  so, 
lishaU  observe  that  salvage  has,  in  every  country  and  in 
'^^(ty  code  of  laws,  been  considered  as  a  matter  of  ge- 
''epal  average :  the  service  is  an  act  done  for  the  com- 
inon  benefit,  and  to  be  recompensed  by  common  and  pro- 
portionate contributions.    Vessel  and  cargo  always  con- 
^nbute  expressly ;  freight,  in  some  cases^  expressly;  rn 
otiiers)  really  but  less  obviously,  where  the  salvors  re- 
ceive their  proportion  of  the  cargo  or  its  value  without 
Paying  freight.    If  the  act  of  Sd  Marchf  180tf,  meant  do 
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THE      break  in  upon  this  established  principle  of  proportionate 
SCHOONER  contribution  for  a  common  benefit,  it  is  witlioot  pre- 
ADELINE,  cedent  in  any  other  code;  and  an  um;easoiiable  depar- 
ture from  an  universal  usage  founded  on  justice  ami 
common  utility.     Such  a  supposition  should  not  be  in- 
dulged in ;  and  it  is  indeed  fully  contradicted  bj   rbc 
second  section  of  Uie  same  law ;  fi>r  there,  regulatii?^  the 
salvage  on  the  re-captui'C  of  a  public  armed  vesse/«  it 
enacts  that  for  the  re-capture  of  a  public  armed  vessel 
or  any  goods  tiiereiUf  one  moiety  of  the  true  valoe  thereof 
shall  be  paid*    No  satisfactory  reason  has  been  or  can 
be  assigned  why  the  United  States  should  be  obliged  to 
pay  differently  and  in  a  greater  proportion  for  the  bene- 
fit of  re-capture  than  private  individuals  deriving  e^aaf 
advantage  from  the  act.  ,  This  second  section  of  the  act 
naturally  presents  the  question,  ho^  it  happened  that 
the  legislature  omitted  to  mention  expressly  in  the  first 
section,  goods  on  hoard  such  armed  vessel  1  I  tl^k  I 
can  answer  it.    The  first  Section  is  copied  from  \!he  "En- 
glish statutes  on  the  same  subject*  varying  the  pi-opor- 
tion  of  salvage,  and  with  one  addition  the  operation  and 
force  of  which,  perhaps  was  not  sufficiently  adverted  to  at 
the  time.     Statutes  of  13,  G.  2,  c.  4. — 17,  G.  2.  e.  3. — 
29,  G.  2,  c.  34. — 16,  &.  3,  c.  5,  ^  33,  O.  3,  c.  6e*   They 
give  one  eighth  for  salvage  of  vessel  and  goods,  but  enact, 
tliat  if  tlic  re-captured  vessel  shall  have  been  sti  forth 
as  a  vessel  of  war  during  its  possession  by  the  enetny,  the 
salvage  for  the  vessel  shall  be  one  half.    Here  the  prin- 
ciple of  proportionate  contribution  for  a  common  benefit 
was  not  departed  from ;  f  >r  to  set  the  vessel  oat  for  vi^'ar, 
it  must  have  been  conducted  into  port,  and,  of  course, 
the  cargo  which  it  carried  at  the  time  of  capture  dis- 
chargcei,  and  tlie  connexion  bet^yeen  them  broken ;  the 
gO'Kls  wliicli  such  a  vessel  might  have  on  board  when 
re-captured  would  be  enemy's  property,  and  condemn- 
ed as  prize  of  war.    The  British  acts,  therefore,  made 
no  mention  of  such  goods,  they  not  being  a  fit  subject 
for  restoration  on  salvage.      Cor.s^ress,  in  preparing 
their  system,  althouq^h  they  adhered  to  the  phraseolofij 
of  tlie  English  code,  thought  that  the  same  service  \\2S 
rendered  by  caf)turing  an  armed    vessel,    whether  it 
was  originally  fitt<^d  for  war  hy  Americans  or  their  ene- 
mies, and  therefore  awarded  an  equal  compensation  ifl 
both  cases  ;  but  perhaps  they  <Hd  not  advert  to  the  fact, 
that,  in  the  new  case  which  they  were  introduoiji|:>  r*" 
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^^vanA  gooda  would  haTe  to  be  restoredf  and  they      thb 
iViereCore  adopted  the  language  of  the  Britisk  laws  witti^  schooni^ 
out  inserting  a  provision  to  meet  a  situation  of  things  abblu!7b. 
that  cooid  not  exist  under  them.    Or  else,  considering    ^-  -  ^  ,-^- 
the  character  of  average  contribution  a^  necessarily 
fixed  on  salvage  by  universal  usage,  and  equal  justice^ 
(bey  thought  it  unneceissary  to  do  more  than  settle  the 
nte  ot  contribution  ;  and  the  state  of  .the  vessel  being 
the  circumstance  that  was  to  affect  that  rate,  they  spoke 
of  it  alone  ;  but  conceived  and  intended  that  a  propor- 
tionate contribution  from  every  thing  connected  with  it 
in  danger  and  benefit  conferred,  would  follow  as  an  in*- 
cvdcnt   If  the  first  supposition  be  true,  the  awarding  of 
salvage  fop  the  re-captured,  goods  on  boaid  an  armed 
vesseJ  is  a  casm  omissus  $  and  the  least  we  can  be  war- 
ranted in  saying  is,  that  it  is  in  the  discretion  of  thi 
Court  to  setUe  that  rate*    If  it  be,  I  trust  it  will  be  set- 
tied  by  analogy  to  the  rule  made  in  the  act  itself>  and  so 
as  to  preserve  the  harmony  of  the  whole  system.    If  the 
•ecoad  supposition  be  correct,  then  the  word  vtssd  must 
be  considered  with  a  liberal  interpretation,  as  also  in- 
clndiug  all  on  board  of  it    And  in  support  of  such  an 
interpretation,  calculated  to  preserve  received  and  es- 
ta6/ished  usage  against  a  literal  meanings  I  may  refer 
to  the  opinioa  of  the  Court  as  delivered  in  the  case  of 
TottotiD.fiScawon,  1,  Crancht  1.    There  the  Court  had 
occasion  to  consider  the  me$ming  of  the   expression 
**  any  nation  in  amity  with  the  United  States^'  used  in 
the  act  of  JUarcA  M,  1799,  relating  also  to  re-captures 
{rom  the  enemy ;  the  counsel  for  the  captors  contended 
tbat  the  words  of  this  law  gate  salvage  on  the  re-capture 
of  neutral  property ;  founding  themselves,  like  our  ad«> 
"versaries,  on  the  literal  extent  of  the  expression*    0» 
which  the  Court  observes — 1,  Granchf  4S>  '«The  worda 
*'  of  the  act  would  certainly  admit  of  this  construction* 
'^  Against  it>  it  has  been  urged,  and  we  think  with  gre^t 
''  force,  that  the  laws  of  the  United  States  ought  not,  if 
'^  it  be  avoidable,  so  to  be  construed  as  td  infract  the 
'^common  principles  and  usages o^ nations,  orthegene*- 
**  ral  doctrines  of  national  law**^    The  impossibility  of 
having  access  to  authorities,  prevents  my  citing  many 
distances  of  statutes  similarly  construed,  which  I  have 
^0  doubt  could  be  easily  furnished*    The  following  how- 
ever happen  to  be  within  my  power— ^Ptowd.  866,  ZowcA  v. 
^iowell,  <<  a  thing  which  is  within  theiutentionof  the  m»-s 
VOL.  IX.  ao 
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THE      <<  ken  of  the  statute^  is  as  much  wtttiiii  the  statatey  as  if  it 
8CH001YBB  *«  were  within  the  letter.*'  In  Eystanv.  StuMf  Ptoto.  467, 
jU>RLi!f  E.  that  equitabe  construction  which  enlargas  the  letter  of  a 
-M  statute  is  thus  defined;  ^^JEqu%ta$  est  verborumlegisdireetii> 
<<  efficMitts  ctim  una  res  sdumTnoio  legU  caroetwr  verbis  ul 
'  ^^omnUaBuinasqualigen^retisdemcaveattir  vtrhis.*^  AbA 
there  the  remedy  given  by  the  9,  E.  Sf  c.  3,  against  ex- 
ecutors,  it  is  saidy  bad  beon  always  extended  by  anequi* 
table  construction  to  administrators;  because  they  are 
within  the  equity  of  the  statute,    Piatt  v.  the  ^imff  of 
London,  Plowd*  SB,  the.y^'ords  of  the  IS,  E»  I9  anSf  dr- 
**  cumfpecte  agatis   dc  negotiis    tangentibus   Episcopfam 
<•  JSbrwieensem  ;**  yet  this  statute,  although  only  the 
bishop  of  Norwich  be  named,  has  been  always  extetoded^ 
by  an  equitable  constructiim^  to  other  bishops. 

Some  of  the-  claims  in  this  can  seare  for  property 
owned  by  aliens  resident  in  the  United  Slates.  Inhere 
thsct  residence  is  n  it  clearly  made  out  to  be  permaaenty 
the  Claimants  must  take~tfae  consequence  of  the  insuffi- 
ciency of  their  claims  and  proofs.  They  are  all  French- 
men, and  if  they  hare  not  shewn  a  suffideBt  domiril  to 
obtain  for  them  the  American  national  character,  they 
must  he  considered  as  Frenchmen  and  abidi^  the  reci- 
procity resulting  frtim  their  law.  Where  they  are  clearly 
permanent  residents  within  the  United  States,  they  will 
.  be  entitled  to  the  benefit  of  that  character,  if  my  reason- 
ing as  to  Americans  domiciled  in  France  be  c<H*rect; 
if  it  be  not,  they  must  sufier  under  the  rule  the  Court 
will  then  lay  down  and  be  regarded  as  Frenchmen. 

It  only  remains  for  me  now  to  say  a  few  words  of 
costs  and  expenses  which  are  asked  for  by  the  Clai- 
maiits.    This  case  is  brought  before  this  Court  by  their 
Toluntary  act  and  a  clear  consent,  without  which  it  could 
not  have  been  presented  on  appeal.    The  district  judge 
declared  the  principles  he  would  adopt  for  hfei  decision,- 
but,  jsirictly  spi^aktng,  he  made  no  decree  on  the  case  of 
any  individual  Claimants.    Th')se  principles  were  con- 
sidered in  some  re8]»erts  erronefms  by  the  counsel  for 
the  captors,  and  in  otJiers,  by  th  tse  for  the  ClaimantSt 
It  was  therefore  considered  better  to  bring  all  the  prin- 
ciples in  review  before  the  Supreme  Court,  as  the  ex- 
pence  would  be  little  if  at  all  increased *y  so  doing;  ««* 
if  any  Claimimt  had  been  unwilling  to  hecon^  a  party 
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to  tldBawangenieiity-he  might  baye  withheld  his  consent  i      Tta 
and  Us  case  could  not  have  been  brought  np  un  appeal,  scHnoNmm 
till  a  decree  had  «been  made  on  his  individual  claim.    I  ad£xiiv£« 
submit  that  it  is  thei*efore  now  too  late  for  him  to  talk  of     ■       i>-t 
costs  and  expenses ;  and  in  truth  impossible  to  ascer* 
tain  wiiat  proportion  of  costs  or  expenses  he  can  sustain.  ' 

March  iO^A.    ^5enf....ToDD^  J. 

I-  * 

ST0KT,  J.  delivered  the  opinion  of  the  Conrt  aa 
foQovs; 

TheAmerican  letter  of  marque^  schooner  Adeline^  with 
a  Taluabie  cargo  on  board#  was  captured  on  her  voyage 
from  Bordeaux  to  New  York^  on  or  about  the  14th  of 
;  March,  1814,  by  a  British  squadron;  and,  on  or  about 
tbe  i9b  of  the  same  month,  was  re-captured  by  the  ' 
imericao  privateer,  Expedition^  James  Clayton,  com* 
iQUiier,  and  brought  into  New  York  for  adjudication. 
Prize  proceedings  were  immediately  instituted  against 
tbe  resselaod  cargo-  as  enemy  property  ;  and  various 
claims  mvt  interposed  in  behalf  of  American  and  French 
merchants.    Upon  the  hearing  of  the  cause,  the  district 
Court  decreed  a  restotration  of  aU  the  property  of  Ame« 
rtcandtizeos  and  other  persons  resident  in  the  United 
States,  upon  the  payment  of  one  sixth  of  the  value  as 
salvage,  and  condemned  all  the  property  of  French  sub* 
Jects  and  of  American  citizens  domiciled  in  France^  and 
ofal/otliers  iihose  residence  remained  unexplained,  as 
good  and  lawful  prize  to  the  captors.    From  the  former 
part  of  the  decree  the  captors  appealed,  and  from  the 
latter  part  the  Claimants  appealed  to  the  Circuit  Court-; 
and  from  an  affirmance  pro  forma  of  the  decree  in  that 
Court,  the  parties  have  appealed  to  this  Court.    It  does         * 
not  appear  in'  the  record  that  amy  decree  was  pronounc- 
ed in  respect  to  the  vessel  |  and  it  is  therefore  proba^ 
ble,  as  intimated  by  counsel,  that  sjhe  has  been  restored 
.  on  a  compromise  between  the  parties  interested. 

Brfore  we  proceed  to  the  consideration  of  the  princi- 
pal qaestions  which  have  been  argued,  it  will  be  pro^ 
per  to  notice  several  objections  to  the  regularity  of  tho 
allegations,  proceedings  and  proofs  in  the  cause. 

It  isy  in  the  ^rst  place^  asserted^  oii  behalf  of  the  Clai<« 
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THE      mants^  that  if  this  should  turn  but  not  to  be  a  case  o 

itCBooivEB  enemy  property,  but  of  salvage  merely,  (as  most  cer 

4PELIHE.  tainly  as  to  son^e  of  the  claims  it  must  he  held  to  be)  th< 

'  re-ci^tors  can  take  nothing  by  the  present  libel,  because 

it  proceeds  upon  the  mere  footing  of  the  property  bein^ 

prize  of  war.    And  it  is  likened  to  the  case  of  a  deciara- 

tion  at  common  lav^,  where  the  party  can  only  recnver 

secundum  allegata  et  probata;  and'iif  n^i  count  hit  the 

precise  case,  the  party  mitst  l,e  non-suited. 

If,  indeed;  there  were  any  thing  in  this  objecfion,  it 
cannot,  in  any  beneficial  roai^ner,  avail  the  Claimants. 
The  most  that  could  result  would  be  that  the.  cause  wonld 
'  be  remandi  d  to  the  Circuit  Court  with  directions  to  al- 

low an  amendment  of  the  libel.  Where  mfiriis  clearly 
appear  on  tlie  record*  it  is  the  settled  practice,  in  admir- 
alty proceedings,  not  to  dismiss  the  libel,  but  to  allow 
the  party  to  assort  his  rights  in  a  new  allegation.  This 
practice  so  consonant  with  equity  and  sound  principle, 
has  been  deliberately  adopted  by  this  Court  on  former 
occasions.  After  all,  therefore,  the  Claimants  would, 
in  the  language  of  an  eminent  civilian,  but  cbsmge  pos- 
tures on  an  uneasy  bed. 

But  we  are  all  of  opinion  that  there  is  nothing*  in  this 
objection.  No  proceedings  can  be  more  unl&e  than 
those  in  the  Courts  of  common  law  and  in  the  admiralty. 
In  prize  causes,  in  an  especial  manner,  the  allegations, 
the  pro<ifs  and  the  proceedings  are,  in  general,  modelled 
upon  the  civil  law,  with  such  additions  and  alterations 
as  the  practice  of  nations  and  the  ipights  of  belligerents 
and  neutrals  unavoidably  impose.  The  Court  of  prwc 
is  emphatically  a  Court  of  the  law  of  nations ;  and  it 
takes  neither  its  character  nor  its  rules  from  mc  mere 
municipal  regulations  of  any  country. 

In  cases  of  mere  civil  salvag^e,  it  may  be  fit  and  pro- 
perthatthelibel  should  distinctly  allege  aud  claim  salvage, 
though  we  do  not  mean  to  asseirtljhat,  even  in  such 
cases,  it  is  indispensable.  In  cases  of  military  salvage, 
also,  the  party  may/ifhe  please,  adopt  a  similar  pro- 
ceeding. But  it  |sby  no  means  necessary,  and,  inmost 
pases,  would  be  highly  inexpedient.  Re-captures  are 
emphatically  cases  of  prize ;  for  the  definition  of  |wze 
goods  is,  that  they  are  goqils  taken  oa  the  hi^  8f% 
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^'ure  hdRf  out  of  the  hands  of  the  enemj.    When  so  ta-      thb 
ken,  the  captors  have  an  undoubted  right  to  proceed  schoonee 
against  them  as  belligerent  property  in  a  Court  of  prize:  ad£I«i5E. 
for  in  no  other  way^  and  in  no  other  Court  can  tho  ques- . 
tions  presented  on  a  capture  jure  belli  be  properly  or 
elfectoaffy  examined.    The  very  circumstance  that  it  is 
found  in  the  possession  of  the  enemy,  affords  pntna/ode 
evidence  that  it  is  his  property.    It  may.  have  preriously 
possessed  a  neutral  or  friendly  character;  but  if  the 
property  has  been  changed  by  a  sentence  of  condemna- 
tion, or  by  such  possession  as  nations  recognize  as  firm 
and  effbctoaU  the  neutral  or  friendly  owner  is  forever 
ousted  of  his  right, 

It  depends  altogether  upon  future  proceedings ;  upon 
the  exsuninations  taken  in  preparatory  and  the  documents 
on  bovd  ;  upon  the  venty  of  the  claims,  and  the  dili* 
geace  and  good  faith  of  the  Claimants ;  and  upon  the 
pmelples  of  international  law,  comity  and  reciprocity, 
wbetiKr  a  restoration  can  be  decreed  or  not.  How  can 
these  questions  be  decided,  unless  the  customary  pro- 
ceedings of  prize  are  instituted  and  enforced  ?  How  can 
it  be  known  whether  all  the  documents  on  board  be  not 
colorable  and  false,  or  whether  the  conduct  of  the  Clai- 
mant be  not  unneutral  or  fraudulent,  unless  the  truth  is 
drawn  from  the  parties  intrusted  with  the  property  for 
the  voyage,  by  the  trying  force  of  the  standing  interro- 
gatories and  the  test  affidavits  ?  The  very  case  before  us 
presents  a  strong  illqstration  of  the  propriety  of  these 
proceedings.  There  is  a  large  shipment  on  board, 
which,  on  the  bill  of  lading,  purports  to  be  the  property 
ot  an  American  Claimant;  yet  the  Claimant  Himself 
expressly  swears  that  it  is  the  sole  property  of  the  French 
shipper.  What  the  consequences  are  of  that  fact  will  be 
presently  seen. 

The  Conrt,  then,  has  a  legitimate  jurisdiction  over 
th  property  as  prize ;  and,  having  it,  will  exert  its  au- 
thority over  all  the  incidents.  It  will  decree  a  restora- 
tion of  the  whole  or  of  a  part  |  it  will  decree  it  absolute- 
Ijf  or  burthened  with  salvage,  as  the  circumstances  of 
the  case  may  require  :  and  whether  the  salvage  be  held 
a  portion  of  the  thing  itself^  6r  a  mere  lien  upon  it, 
or  a  condition  annexed  to  its  restitution,  it  is  an 
incident  to  the  principal  question  of  prize,  and  withis 
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TH8      the  scope  of  the  regular  prize  allegation.    If^  there  < 

•CHOOHBft  fore,   the  case  stood  upon  pi'inciple  alone«  \ve  s\)ou\d 

ADBjLiNS.  not  doubt  as  to  the  sufficiency  of  the  libtl  for  this  pur- 

■■,'    ,  pose ;  but  it  has,  also,  the  dear  support  of  the  practice 

of  the  admiralty.     T/te  ^uiUif  1  Rob.  37.    Tht  FrajJUiii, 

4  Rob.  147.    The  Jonge  Lambert,  5  Rob.  54,  note. 

Another  objection  urged  on  behalf  of  the  ctptors,  is 
to  the  sufficiency  of  the  claims  and  test  affidavits.   It  is 
assertedf  and  truly»  that  the  goods  are  not  alleged,  \n 
the  claim  or  affidavits^  to  have  belonged  to  tlie  Claimants 
at  the  time  of  shipment ;  it  is  only  alleged  that  they  so 
belonged  at  the  time  of  capture.    Regularly  the  test  at- 
fidavit  should  state  that  the  property,  at  the  timee[ ship- 
ment  and  also  at  the  time  of  capture,  did   bdmgf  Bnd 
will,  if  restored,  belong  to  the  Claimant ;  but  an  irre- 
(parity  of  this  nature  has  never  been  supposed  to  be 
fatal.    It  might,  in  a  case  of  doubt  or  suspician,  or  in  a 
case  calling  for  the  application  of  the  doctrine  as  to  the 
legal  effect  of  changes  of  propeHy  in  tran$ih^  have  jus- 
tified an  order  for  further  proof:  or,  in  cases  of  gross 
negligence  or  pregnant  fraud,  have  drawn  upon  the  par- 
ty more  severe  consequences.     But  in  ordinary  cases,  it 
18  not  deemed  to  work  any  serious  consequences :  in  tfais 
instance,  it  probably  passed  unnoticetl  in  theCourU  be- 
low, where  if  the  blot  had  been  hit,  it  might  have  been 
instantaneously  removed  by  an  amendment.    Another 
irregularity  undoubtedly  was,  that  the  test  iffidavits 
were  put  tn,  on  behalf  of  many  of  the  Claimants,  bj  thdv 
^S^nt^i  although  the  principals  were,  resident  i»  the  U. 
Statea^  and  within  the  reasonable  reach  of  the  Court. 
Where  the  principal  is  without  the  country,  or  rcsWea 
at  a  great  distance  from  the  Court,  the  admission  of  a 
claim  and  test  affidavit  by  his  agent,  is  the  eommon 
course  of  the  admiralty.    But  where  the  principal  is 
within  a  reasonable  distance,  something  more  than  a 
formal  affidavit  by  his  agent  ia  expected.    At  least  the 
•  supplctory  oath  of  the  principal  as  to  the  facts,  shouM  be 

ten(!ered ;  for  ot!icrv\ise  its  absence  might  prodHceoi^fr 
vorable  suvspicions*  If,  indeed,  the  principal  might  a*- 
.  ways  witli^aw  liimself  from  the  view  of  th'e  Court*  an' 
shelter  his  preteusions  behind  the  affidavit  of  an  innoccrt 
or  ignorant  agent,  there  would  be  no  end  to  tljeimjw^^ 
tions  practised, upon  the  Court.  The  Court  experts?^ 
proper  cases,  something  more,  than  the  mere  forffll'  ^ 
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iffidaVit  of  an  agent,  who  may  sw6ar  truify  and  yet,      tbcb 
roiu  Uis  want  if  knowledge,  be  the  dupe  of  cunning  and  schoonbe 
fraud,    tt  is  not  meant  to  a^^ert  that  any  sucli  imputa**  ADBiiifTE. 
lions bdoag to  the pres'ntcase.    This  irregularity, like  — — -* 
the  former,  probably  passed  in  silence;  and  it  would 
be  bi^Uy  injurious  if  an  obje  lion  of  this  sort  should  now 
prtvakf  irlien  all  parties  have  liitherto  acquiesced  in  its 
ifnioateriality. 

We  «re  now  led  to  the  principal  question  in  this 
cause ;  m,  what  rate  of  salvage  is  to  be  allowed  to  the 
re-captors?  This  depends  upon  the  true  construction  of 
the  salvage  act  of  congress  of  Sd  of  March,  1800,  ch.  14» 
T/iat  act  provides,  that,  upon  the  re-capture  of  any  ves- 
sel;  (other  than  a  vessel  of  war  or  privateer,)  or  of 
any  i^ods  belonging  to  any  persons  resident  within  or 
under  the  protection  of  the  United  States,  the  same, 
\l  re-captwed  by  a  private  vessel  of  the  U.  States,  shall  be 
restored  on  payment  of  onesixth  part  of  the  value  of  the 
vessel  or  goods  j.-ahd  if  the  vessel,  so  re-captiired,  shall 
app«*ar  k)  ha?e  been  set  forth  and  armed  as  a  \essel  of 
waFi  before  such  capture,  or  afterwards,  then  upon  a 
salrage  ofoae  half  of  J;he  true  value  of  such  vessel  of 
\rar. 

Lt  isar^ed,  in  behalf  of  the  re-caplors,  that  the  Ado* 
Vmt^  being  an  armed  vessel,  tliey  ai*e  entitled  to  a  moiety 
of  tfae  Talueof  tfie  cargo  as  well  as  of  the  vessel ;  either 
upon  an  eqiitable  construction  of  the  statute,  or  upon 
g'eneral  pndciples,  as  a  case  not  within  the  purview  of 
the  statute. 

We  are  aU,  however,  of  a  different  opinion.  The  sta- 
tute is  expressed  in  clear  and  unambiguous  terms.  It 
dops  not  give  the  salvage  of  one  sixth  part  of  the  value 
^m  goods,  the  cargo  of  ari  unarmed  vessel ;  but  it  gives 
it  upon  any  goods  re-captured,  without  any  referenr.e  to 
^\\^  vehicle  or  vessel  in  which  thf-sy  are  found.  We  can- 
not interpose  a  limitation  or  qualification  upon  the  terms 
^•uii  the  legislature  has  not  itsplf  imposed ;  and  if 
tlicre  be  ground  for  higher  salvage  in  cases  of  armed  ves- 
sels, either  upon  public  policy  or  principle,  such  consi- 
<lcrations  must b?' addressed  with  effect  to  another  tribu- 
nal. This  decision  adlr  'is  th«  decree  of  the  Circiiit 
^<)((rt  as  to  the  claims  af  all  the  parties  domiciled  in  tho 
t'mted  States. 
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THB  As  to  the  claims  of  the  parties  domiciled  ifc  iPraiide 

sCHooKEX  whether  natives  or  Americans,  or  other  foreigiierSf  the" 
▲D£].iifB«  rights  depend  altogether  npon  the  law  of  France  as 
■  ■  re-captnres ;  for  by  the  act  of  congress,  as  well  as  bj 

the  general  law,  in  cases  of  re-capture,  the  rule  of  reci 
procity  is  to  be  applied.    If  France  would  restore  in  s 
like  case,  then  are  we  bound  to  restore  5  if  otherwise, 
then  the  whole  property  must  beconderoned  tottiereK:ap- 
lors.    It  appears  that  by  the  law  of  France  in  cases  of 
te-capture,  after  the  pro|ierty  has  been  »  hours  in  poa- 
session  of  the  enemy,  the  whole  property  is  adjud^ 
good  prize  to  the  re-captors,  whether  it  belonged  to  her 
subjects,  to  her  allies,  or  to  neutrals.    We  -are  bound; 
therefore,  in  this  case,  to  apply  the  same  rule ;  and  as 
the  property  in  this  case  was  re-captored  after  it  bad 
been  in  possession  of  the  enemy  more  than  ^  hours,  it 
must,  so  far  as  it  belonged  to  persons  domiciled  in  France, 
be  condemned  to  the  captors ;  and  the  decree  of  the  Cir- 
cuit Court  as  to  them  must  be  affirmed* 

As  to  the  daims  of  the  other  persons  whose  national 
character  and  proprietary  interest  do  not  distinctlj  ap- 
pear, considering  all  the  circumstances,  we  shall  direct 
farther  proof  to  be  made  on  both  points.  As,  indeed,  the 
master  has  not  been  able  to  swear  directly  to  the  pro- 
prietary interest  of  the  cargo,  but  simply  says  that  the 
goods  were,  as  he  presumes  and  believes,  the  property 
of  the  shippers  or  the  consignees,  perhaps,  in  strictness, 
'      farther  proof  might  have  been  required  in  the  Courts  be- 
low as  to  the  whole  cargo.    It  was  not^  howev^,  moFed 
for  there  by  the  captors ;  and  as  we  are  satisfied  in  rela- 
tion to  the  claims  which  we  shall  restore,  it  would  be 
useless  now  to  make  such  a  general  order* 

•  Upon  these  principles,  the  property  embraced  in  the 

cjaims  by  and  in  bdialf.  of  Alexis  Gardere,  ofWilliAm 
Weaver  and  Isaac  Levis,  jointly,  and  of  William  Wea- 
ver alone,  of  Andrew  Byerly,  of  George  I.  Brown  and 
William  Hollins,  of  Peter  A.  Karthous,  of  William  Bay- 
ard, Harman  Leroy,  James  M<Evers  ^nd  Isaac  Iselm^ 
of  William  Hood,  of  Theophilus  De  Cost,  of  John  Duba- 
ny,  of  Messrs.  John  B,  Fonssatt  &Co-  of  Edward  SvaiAt 
James  Wood  and  Samuel  W.  Jones,  of  Victor  Ardaiftfl* 
of  Lewis  Chastant,  of  Lewis  Labat,  of  Benjamin  Ricli»o» 
Nath'L  Richards,  Nayah  Taylor  and  Gustav^s  VjB&h  0^ 


I* 
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Ferdinaiid   Hurxthal  5  must  be  restored  on  paymetit      th^ 
ot  the  wJivagc  of  om  sixth  Jpart  of  the  value.    The  pro-  sCHoomm 
perty  embraced  in  the  claims  on  behalf  of  P(  ter  Boue,  adelinb. 
junr.  efR.  Henry,  of  P.  Doussault,  of  William  y^hn 

ston  and  James  Dowljng,  of  G.  Bronsse,  must  be  con- 

denuied  to  the  captors. 

The  remaining  claims  must  stahd  for  farther  proof, 
ibid  as  to  the  property  unclaimedy  it  must  be  condemned 
as  good  and  lawful  prize  to  the  captors. 

The  decree  of  the  Circuit  Court  is  to  be  reformed  So 
as  to  be  in  conformity  with  this  decision. 


THE  BRIG  ANN,  M*Clain,  MAiTER.  HiS, 

^^^  Mareh    10th. 

APPEAL  from  the  sentence  of  the  Circuit  Court  ^  *^^^^ 
for  the  district  of  Connecticut,  which  reversed  that  offifrVvioUtbi 
the  District  Court,  and  r>estored  the  property  to  the  of  **»«  "^^n*"* 
Claimant  ^^t^^ 

4,  lantarily  alNin- 

Stort, X  delivered  the  opinion  of  the  Court  as  i^V^^!^^t'' 

iOW'S;  Stored    before 

the  libel  cr  in* 

This  is  an  information  against  twelve  casks  of  mer-  ju^ndiluoir' 
chandize,  part  of  the  cargo  of  the  brig  Ann,  alleged  to  ^»  jj*®   ^ 
have  been  imported  or  put  on  board  with  an  intent  to  StjurSStioa 
be  imported  contrary  to  the  non-importation  act  of  1st  of  die  cause. 
31arch,  1809,  ch.  91,  $  5. 

It  appears  from  the  evidence  that  the  Ann  sailed  from 
Liverpool  for  New  York  in  July,  1812,  having  on  board 
a  cargo  of  British^merchandize.  She  was  seized  by  a 
reveaue  cutter  of  the  United  States,  on  her  passage 
towards  New  York,  while  in  Long  Island  Sound,  ilbont 
midway  between  Long  Island  and  Falkland  Island,  and 
carried  into  the  port  of  New  Haven  about  the  ^th  of 
October,  iSl%  and  immediately  taken  possession  of  by 
VOL.  IX.  3? 
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THE      the  collector  of  tbat  port,  as  forfeited  to  the  TJnltcid 
tBio  ANNf  States.    On  the  morning  of  the  12tb  of  October  the  col- 
M<Gii4iN9  lector  gave  written  orders  for  the  release  of  the  brig  and 
MASTSB.  cargo  from  the  seizure^  in  pursuance  of  directions  from 
I."  the  secretary  of  the  treasury,  returned  the  ship's  papers 
to  the  master,  and  gave  permission  for  the  brig  to  pro- 
ceed without  delay  to  New  ,York.    Late  in  the  after- 
noon of  the  same  day,  the  present  iHformatkm  was  a/- 
lowed  by  the  district  judge,  and.  on  the  ensuing  day, 
the  brig  and  cargo  were  duly  taken  into  posseasloii  by 
the  marshal,  uBoer  the  usual  monition  from  the  Court. 
On  the  trial  in  the  District  Court,  tiie  property  now  la 
controversy  was  condemneid;  and,  upon  an  appeal,  that 
decree  waa  reversed  in  the  Circnit  Court. 

It  has  been  argued  tbat  the  decree  of  the  Circuit 
Court  ought  to  be  af&rmed,  because,  on  the  whole  facts^ 
the  District  Court  had  no  Jurisdiction  over  the  cause  : 
and  this  argument  is  maintained  on  two  grounds;  &rst« 
That  the  original  seizure  was  made  within  the  judicial 
district  of  New  York ;  and,  secondly,  That  if  the  seizure 
was  originally  made  within  the  judicial  district  o{  Con- 
necticut, the  jurisdiction  thereby  acquired  by  the  Dis- 
trict Court  was,  by  the  subsequent  abaudonment  of  tb& 
seizure  and  want  of  possession,  completely  ousted. 

.  It  is  unnecessso'y  to  consider  the  first  ground,  becaas6 
we  are  all  of  opinion  that  sufficient  matter  is  not  dis- 
closed in  the  evidence  to  enable  the  Court  to  deciik 
whether  the  seizure  was  within  the  district  of  New  York. 
or  of  Connecticut,  or  upon  wate^  common  to  batii* 

The  second  ground  deserves  great  consideration.  By 
the  judicial  act  of  the  24th  September,  1789,  ch*  iiO,  §  9, 
the  District  Courts  are  vested  with  <«  exclusive  origioal 
<*  cognizance  of  all  civil  causes  of  admiralty  a^d  mari- 
'<  time  jurisdiction,  including  all  seizures  under  laws  of 
^<  impost,  navigation  or  trade  of  the   United  States, 
<*  where  the  seizures  are  made  on  waters  navigable  from 
« the  sea  by  vessels  of  ten  or  nmre  tons  burthen  wUliii 
« thJdt,  respective  districts,  as  well  as  upon  the  high  seas.*' 
"Whatever  might  have  been  the  construction  of  the  juris- 
diction of  the  District  Courts,  if  the  legislature  hd 
8top})ed  at  the  words  <«  admiralty  and  maritime  jurii*- 
tJion/'  it  seems  manifest,  by  tht^  sutoeq^uent  clause  ^^^ 
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the  jurisdiction  as  to  revenue  forfeitures,  was  intended  the 
to  be  given  to  the  Court  of  the  district,  not  wherr  the  bkig  awn, 
offence  was  committed,  but  where  the  seizure  was  niad<  •  m<claik. 
And  this  with  good  reason.  In  order  to  institute  and  master. 
perfect  proceedings  in  rerUf  it  Is  necessary  that  the' 
thing  siiuuJd  be  actually  or  constructively  within  the 
re^cb  of  (iie  Court.  It  is  actually  within  its  possession 
when  it  is  submitti  cl  to  tl)e  proct^ss  of  the  Court  ,•  it  is 
constructively  so,  whc  n,  by  a  seizure,  it  is  held  to  ascer- 
tain and  enforce  a  ri^ht  or  foifeiture  \^hich  can  alone  be 
decided  by  a  judicial  decree  in  rem»  If  the  place  of 
committBig  the  offence  had  'fixed  the  judicial  forum 
where  it  w^s  to  be  tried,  the  law  would  have  been,  in 
nmneroua  eases,  evaded ;  for,  by  a  removal  of  the  thing 
^roni  such,  place,  the  Court  could  have  had  no  power  to 
enforce  its  decree.  /  The  legislature,  therefore,  wisely 
determined  that  the  place  of  seizure  should  decide  as  to 
the  proper  and  competent  tribunal.  It  follows,  from 
this  consideration,  that  before  judicial  cognizance  can 
attach  upon  a  forfeiture  in  rem^  under  the  statute,  there 
must  be  a  seizure ;  for  until  seizure  it  is  impossible  to 
ascertain  what  is  the  competent  forum.  And,  if  so,  it 
must  be  a  good  subsisting  seizure  at  the  time  when  the 
libel  or  information  is  filed  and  allowed.  If  a  seizure 
be  completely  and  explicitly  abandoned,  and  the  proper- 
ty restored  by  the  voluntary  act  of  the  party  who  has 
made  the  seizure,  all  rights  under  it  are  gone.  Although 
judicial  jurisdiction  once  attached,  it  is  divested  by  the 
subsequent  proceedings ;  and  it  can  be  revived  only  by 
a  new  seizure.  It  is,  in  this  res])ect,  like  a  case  of  cap* 
tare,  which,  although  well  made,  gives  no  adihority  to 
the  prize  Court  to  proceed  to  adjudication,  if  it  be  vo- 
luntarily abandoned  before  judicial  proceedings  are  in- 
stituted. It  is  not  meant  to  assert  that  a  tortious  ouster 
of  possession,  or  fraudulent  rescue,  or  relinquishment 
after  seizure,  will  divest  the  jurisdiction.  The  case 
put  (and  it  is  precisely  the  present  case)  is  a  voluntary 
abandonment  and  release  of  the  property  seized,  the  le^ 
pA  effect  of  which  must,  as  we  think,  be  to  purge  away 
all  the  prior  rights  acquired  hy  the  seizum 

On  the  whole,  it  is  the  opinion  of  the  majority  of  the 
Court  that  the  decree  of  the  Circuit  Court  ought  to  hp 
€n9ed. 


\. 
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SUPREME  COURT  U.  S; 
THE.  TOWN  OF  PAWIiET 


V. 


DANIEL  CLARKi  afo  others. 


•A6sefil....ToDD9  J. 
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Thk  Court  THIS  was  a  case  certified  from  the  Circuit  Cauit 

tiJL^'IJhl^  for  the  district  of  Vermont,  in  which,  upon  an  action  of 
one    party    ejectment  brought  by  the  town  of  Pawlet  to  recover  pos- 

d^'^r*  8^'^®^  ®'  ^^^  ^^^  ^^^'  ^  *^  ^^  called,  in  the*  t»wn, 
from  the^^^e  the  opiujons  of  the  jiHlgea  of  that  Court  were  ^posed 
ofNewBamp-  upon  the  question  whether  judgment  should  be  rcodcr- 
•ShS  SSd^a  ed  for  the  Plaintiff  or  for  the  Defendants,  upon  a  fer- 
«niit  from  the  dict  found,  subjeqt  to  the  opinion  of  the  Court,  upon  the 
t^fx^S^ foUowihg  case  stated: 

St  the  time  ci 

Aearst  grant,  tf  In  this  causc  it  is  agreed  on  the  purt-of  the  Plain- 
J^rkT"  tiffs,  that  the  lands,  demanded  in  the  Plaintiffs' decla- 
mmpshire.  « |fation,  are  a  part- of  the  right  of  land  granted^  in  the 
^^^l^'^  "  charter  of  the  town  of  PaivleU  by  the  former  governor 
•quai  shares  to  •<  of  the  province  of  New  Hampshire,  as  a  gU^  fir  ths 
u  ^^^  ^  **  church  of  England  as  by  law  estaMished-;  and  that  \n 
moiigst  them  **-  the  year  18Q2  there  was,  in  the  town  of  Pawlet,  a  so- 
into  68  equal «  clety  of  Episcopalians  duly  organized  agreeably  to 
spedfic  apprJ^  ^*  the  rukis  and  regulations  of  that  denomination  of 
priatioD  of  5  <*  Christians  heretofore  commonly  known  and  caHed  hy 

TwaliyTsli. "  *®  "*"*^  ^f  ^^  church  of  England.  That  in  the 
ty^ijrtith  part  **  Same  year  the  said  society  contracted  with  the  revercod 
HwSf^'X'*  B^thuel  Chittenden,  a  regular  ordained  nainister  of 
aha^s  be  de.  i*  the  Episcopal  churrh.  who  then  resided  in  Shelbum, 
eUred  to  be,  *(  in  the  couuty  of  Chittenden,  (but  had  not  any  aettle- 
« for  *the^^**  "  "^^"t  as  a  clerk  or  pastor  therein)  to  preach  to  the 
« church    of  "said  society  in  the  town  of  Pawlet  at  certain  stated 

«•  b"*^^w  M.  *^  *'"*^*  *"^  ^®  receive  the  avails  of  the  lands  in  ques- 
*'ta^iish^,*'^^tion,  and  that  the  said  Chitten»len  thereupon  gave  a 

not'  hoiT  "hi  **  '^*^®  ^^  **'®  ^***  ^^^^  *^  Daniel  Clark  and  others, 
tost  hy*uie  "  who  wcut  into  possesston  of  the  premises,  and  still 
pantees,  noris «  holds  the  same  under  the  said  lease,  and  that  the  saii 
IL*  x^^i?"  "  Chittenden  regularly  preached  and  admipistered  tfce 
their  rights  or  <<  ordinances  to  the  people  of  the  said  society,  accordinS 
T^Aurch  of **  *®  ***'  ^*'^  Contract,  and  received  the  rents  and  JfJ^ 
pogUnd  is  not  '^  fits  of  the  Said  land  until  the  year  of  our  Lord  €ta^ 


^ 
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^<i&09,when  the  said  Chittenden  deceased ;  and  that  in      thc 
«« 1809  be  said  society  contracted  with  the  revd.  Abra-  town  ©f 
<<  ham  Brownson,  a  regular  ordained  minister  of  the   p^wiiBT 
<<  Episcopal  churchy  residing  in  Manchester^  and  offi-        v. 
<<  ciating  there  a  part  of  the  time^  to  preach  to  the  said  b.  cuirk 
<< society,  a  certain  share  of  the  time,  and  to  receive  the  &oth£Bs. 

<^ rents  and  profits,  of  the  said  land ;  and  that  the  said  -; i...^ 

'^firownson  has  regularly  attended  to  his  duty  in  the  a  body  eorpo. 
''saidcharch,  and  administered  ordinances  in  the  same  ™te,  and  can- 
•»wiytil  September,  1811,  about  whick  time  the  said  so-  doniitio^*^  * 
•*  cicty  cegularly  settled  the  revd*  Stephen  Jewett,  who  nomine. 
<<  newiesides  in  the  said  town  of  Paw  let,  and  who  Irom  ^u^hVf^awJh 
<«  the  tiine  of  his  settlement  is  to  receive  all  the  tempo*  a  piaee  is  good 
'' julifes  of  the  said  church.    And  it  is  further  agreed  "nJ^'JJ^^J'the 
*^  bj  fbe  said  parties,  that  the  general  assembly  of  the  fee  in  The  part 
«  state  of  VerKnont  on  the  6th  of  November,  1805,  did  son  and  fcs 
«  grant  to  the. s^vera^  towns  in  this  state,  in  which  the>  Sch^ntbe 
«  respectively  lie  (reference  being  had  to  the  act  of  the  made  by  the 
«  gewxral  assembly  aforesaid)  all  the  lands  granted  b>  ^!?tS'^*'"'' 

^,  AL  L-        fl  ^    "^  1  -^    ..    .     ^       ■       -r-i    .  t*  f  1    notnere8um- 

<*  the  fang  of  Chreat  Britain  to  the  Episcopalian  church  ed  by  the 
'^  4y  law  established  (reference  being  had- to  tie  charter  **™^"  «*  >*■ 
<*  ofttetowa  of  Pawlct  aforesaid  for  the  said  grant  of  E^d^;5om. 
**  tiieiing  of  Great  Britain)  and  that  the  lands,  in  the  n»on  law  may 
riaintiffs'  declaration  mentioned  and  described,  are  pu,S!l!if  te- 
?art  rf  the  lands  so  granted,  by  tite  king  of  Greattoratiiereisa 
<*  Britain,  to  the  Episcopalian  church/'  F*"*^^ '«  «^ 

I   -      1  istence  compe- 

tent to  take 

Theckapter  of  Pawlet  is  dated  tlie  26th  of  August,  H,  and  in  the 
±76U  and  purports  to  be  a  grant  from  the  king,  issued  ^T^^ht  ^^"^ 
fry  Benmg  Wentwortb,  governor  of  New  Hampshire,  in  abeyance, 
aad  hm  these  words :  «  Know  ye,  that  we,  of  our  spe-  ca"nnrt  Kl- 
« cial  grace,*'  kc.  **have,  upon  the  conditions  and  re-  sumed  at  the 
"  senatioiis  herein  after  made,  given  and  granted,  and  pie»sare  of 
"kj  these  presents  for  us,  our  heirs  and  successors,  do  The^^^mmon 
"jive  and  grant,  in  equal  shares,  unto  our  loving  sub- law,  so  far  as 
"J>cts,  inhabitants  of  our«aid  province  of  _New.Hamp-'4fJ;;^^*^f 
"shire,  and  our  other  governments,  and  to  their  heirs chorches of 
"  and  asiaignl' forever,  whose  names  are  entered  on  ^h^®  !l^^u^^*^i 
"S'wit,  to  be  divided  amongst  them  into  sixty-eight  England^"  he 
"^od  shares,  all  that  tract  or  parcel  of  land  situate,  right  topre- 
** lying,  and  toeing  within  our  said  province  of  NewJ^^*Xch?^h! 
'^BaiDpshire,   containing  by   admeasurement  ^3,040  es,  and  the 
*^acfe8^  which  tract  is  to  contain  six  miles  square  and  ^^^"^^^j^^* 
"no  iiore,**  &r.  <♦  and  that  the  same  be  and  hereby  is  parsons  there- 
"  incorporated  into  a  township  by  the  name  otPatvW*^^  ^*e "» 
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THB  &c.  *^  To  have  and  to  hold  the  tract  of  land  as  abo^e  ex- 
TOWN  OP  *♦  preased,  together  with  alV*  &c.  "to  them  and  their 
rAwi.£T  ♦*  i^espcctive  heirs  and  assigns  forever,"  &c. 

B.  GLAKK      On  the  back  of  which  grant  Were  indorsed,  ««  The 
&OTHEKS.  *^  names  of  the  grantees  of  Pawlet,  viz :  Jonathan  WiJ- 
......,.^.^.._.  "l^d,"  and  others,  being  in  all  62,  then  follow  t//ese 

MiMeaainn,  woitis,  "  liis  excellencj  Benning  Wentworth,  esquire^ 
edandl^o^-  •<  a  tract  of  land  to  contain  five  hundred  acres  as  mark- 
ed in  N«w  ^<  ed  in  the  plan  B.  W.  which  is  to  be  accounted  two  ot 
Hanipshire.^^^ «  the  witiiin  Shares — one  whole  share  for  the  incorpo- 
ciwHveiy  to  "  rated  society  fur  the  propogatioiv  of  the  gospel  in  fo- 
the  orowD  to  a  reign  parts ;  one  share  for  a  glebe  for  the  church  ot 
chureh,ineaeh  **  England  &8  by  law  established ;  one  share  for  the  first 
%rw .,  ihar  <«  Settled  minister  of  the  gospel ;  one  share  for  the  benc- 
t'ciedttake  *'  St  of  a  school  in  said  town.V 

the  ^ebe,  and 

"JSri!i«ol.  "^^^  ^^*  ?^  ^^^  ^*  ^  JVbvemftcr,  1805,  is  entitled, «An 
jlte*1h!JI>ogh  " "  act  directing  the  approprmtion  of  the  lands  in  tWs 
the  governbr^  u  state,  heretofore  granted  by  the  government  of  Great 
Jh^efi!^.    «  Britain  to  the  church  of  England  as  by  law  esta- 

A  Toluntanr      «  blished/* 

mwiety  crt'Epit-  < 

i^rto!J^,^*n-  «  Whereas  the  several  glebe  rights  granted  by  the 
aniborraed  by^  u  British  government  to  the  church  of  England  as  by 
«)uir J^en-  **  their  law  established,  are  in  the  nature  of  public  re- 
titiethem-*  «  scrvntions,  and  as  such  became  vested  by  the  revolu- 
^b^  Vhere  "  ^ion  in  the  sovereignty  of  this  state ;  therefore, 

Dosnchchareh 

ted'b**  th^"**"  "  ^^^^^  1.  Be  it  enacted  by  the  general  assembly  of  the 
«rQwr[,  the  ^*  State  of  Vermont,  that  the  several  rij^hts  of  land  in  this 
glebe  «-e>jQ^"-  «  state  granted  under  the  authority  of  the  British  go- 
^kaTjaLi^'^  **  vemment  to  the  church  of  England  as  by  law  csta- 
and  the  «  biished,  bo  and  the  same  are  hereby  granted  severally 
*!ic^c^eeded  to  *^  *^  ^^*^  respctive  towus  in  which  such  lands  lie,  and 
the  rii^hts  *<to  their  respective  use  and  uses  forever,  in  manner 
©(  the  crown, «  following,  to  wit : 

imight,    vith  °  .  ♦ 

the  ^assent   of 

the  town,  alien  ii\i  shall  be  the  duty  of  the  selectmen  iii  the  respec- 
cr'^lgS^erect  '*  ♦^vc  towns  in  the  name  and  behalf,  and  at  the  expense, 
an  jspiscopa.  «*  of  such  towus,  if  nccdssary,  to  sue  for  and  recover  the 
therefe*°7mi  "  possession  of  such  lands,  and'  the  same  to  lease  out 
coHate,' either  "  according  to  their  best  judgment  and  discretion,  f^ 
•Jj^ctiy  or  «  serving  an  annual  rent  therefor,  which  shall  be  pi«' 
vote"^w  Uie   **  '*'*^  ^^  treasury  of  sqcb  town,  and  appropriated  to 
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4t  th^  Qge  of  schools  thereini  and  shall  be  applied  in  the      thb 
«<  same  manner,  as  monies  arising  from  school  lands  are,  town  ov 
^«  by  law,  directed  to  he  applied/'  pawiet 

Thw  caase  was  argued  at  last  ierm  by  Pitkin,  ahd  d.  clark 
Webstek, /or  tht  Flaintiffs,  and  by  SH£PH£RiD^ /or  the  &oth£B9. 
Dtfendants.  ■ 

towQ  indirotitj 

rTaas,for.theFlmntiffs.  •      !Jho'\!:5r 

diereby  be- 

On  the  part  of  the  Plaintiffs  it  is  contended,  that  the  JJ^!,^':^;^ 
share  in  question,  or  the  sixty-eighth  part  of  the  town  ec«ifcai»,  ''and 
of  Pawlet,  which  in  the  charter  was  granted  or  rescrv-  ^  •  corpwa- 
ed  ^^for  a  glebe,  for  the  church  of  England,  as  by  law  ISJ.^SStol'^' 
established,''  did  not  at  the  time  of  the  grant  pass  from  the  uiheri- 
the  king,  for  want  of  proper  persons  to  take ;  that  it  jj"^^*^  ^^^^ 
remained  in  the  grantor  until  tlie  reTohition,  whf^i  it  tion,  the  sute 
passed  over  and  vested  in  the  state  of  Vermont,  who  had,  ^^  Vermont 
therefore,  full  right  to  dispose  of  it.   By  the  w«)rds  of  the  au  the**righii 
charter^  the  tract  of  land  therein  described  is  to  be  di*©*"  the  crown 
Tided  among  those  whose  names  are  entered  on  the  ^''ar-^^^^j!^^^^"*^^ 
ter  into  68  equal  shares.    Tlie  names  of  63  persons  are  weu  m  appro, 
mentioned,  including  Benning  Wentworth,  who  has  two  P^^tedgieUs. 

sfeares,  making  for  those  63  persons  64  shares,  leaving  four  ofVermfrnt*^ 
shapes;  one  of  which  is  for  the  incorporated  society  for  ^^^ Oct.  1794, 
the  propogation  of  the  gospel  in  foreign  parts ;  one  for  '^J^h^Z 
a  ^he  for  the  church  of  England  as  by  law  established ;  entuied  to  xu^ 
one  for  the  first  settled  minister  of  the  gospel ;  and  one  Se^'^JJ^^^^i^ 
for  schools :  making  in  the  whole  68  shares.  aiuated.  ^^*^^ 


A  legislative 


ft  is  clear,  from  the  terms  of  the  grant,  that  no  per-  he^J^o^td!' 
son  named  oh  the  back  of  the  charter,  or  intended  as  No  Bpisc*ipai 
grantee,  except  B.  Wentworth,  can  take  but  one  share,  ^^^^^^^ilc 
as  tlie  town  is  to  be  divided  into  68  shares 9  and  those  enutiedio  ih<3 
shares  are  to  be  equal.    B.  Wentworth  is  to  have  500  f^^^^  "^^^ 
acres,  which  are  particularly  designated  and  marked  in  erected  hyiha 
the  plan  annexed  to  the  charter,  and  ai^e  to  be  account-  ffown  beforo- 
ed  two   shares.    This  exception  also  proves  tliat  the  or^y'tUcrstau^ 
other  grantees  are  to  have  one  share  only.    In  no  event,  siucc. 
therefore,  could  the  share  in  question,  or  the  two  other 
public  shares,  as  they  have  been  called*   be   divided 
among  the  individual  persons  named.    Nor  has  this 
ever  been  the  case.   In  tlie  division  of  the  town  of  Paw« 
let  the  share  intended  for  a  glebe,  was  located  by  itself, 
and  called  the  glebe  lot.    It  v^  as  intended,  in  the  grant, 
as  a  namoj  and  if  it  could  not  pass  as  desrgnatedf  for 
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THE      want  of  proper  grantees^  it  remained  in  the  king,  tb« 
TOWN  OF  grantdr,  (as  if  one  hair  of  the  names  inserted  had  been' 
powLEx  fictitious)  and  at  the  revolution  vested  in  the  state  of 
V.        Vermont.  , 

D,  CI.JLRK 

&0THBRS.  The  nature  of  the  estate  intendetl  to  be  conveyed,  is 
—— — —  expressed  in  the  word  ^^glebe*^  well  known  in  the  £n- 
g^lish  laWf  as  a  provision  for  the  parson  of  a  pmsk 
Thg  law  says  that  the  freehold  only  vests  in  the  regular 
parson ;  not  the  fee :  consequently  the  grant  or  dispwi- 
tion  of  landf  in  such  case,  for  a  glebe,  does  not  qtake  or 
imply  a  disposition  of  the  fee  3  the  fee,  thereforei  re- 
mains in  the  grantor. 

The  words  <<  for  a  glebe  for  the  cAitrcA  qfEn^Moi 
by  law  established^*  express  ciearly  the  intentioQ  of  tiie 
grant,  viz :  for  the  support  and  extension  of  theoatioa- 
al  church,  considered  in  its  political  connexion.  It  is 
not  a  grant  to  the  national  church  as  a  body.   No  soch 
grant  ever  was  made^  or  if  made,  would  be  valid.  Eite- 
ry  provision  for  its  support  is  to  some  organ  of  the 
church,  as  to  the  bishop  of  such  a  see,  or  the  parson  of 
such  a  parish^  and  his  successors.    A  parish  church,  m 
the  English  law,  is  the  building  consecrated  and  eodow-- 
ed.    There  must  be  a  glebe^  which  may  be  the  church 
yard  only.    The  parson  has,  in  the  glebe,  no  more  t\ian 
a  freehold  estate.   He  is  considered  in  law  as  a.  sole  cor- 
poration, and  the  ft*eehold  passes  by  succession.   Fa* 
rishe?  are  a  civil  and  ecclesiastical  division ;  the  inha- 
bitants  of  a  parish,  the  parishioners,  the  members  of  the 
national  chuich,  are  never  said  to  be  members  of  tiib 
parish  church  ;  neither  the  parishioners  nor  the  vestry 
,  have  any  right  in,  or  power  ovei'  the  glebe,  not  even 
during  a   vacancy,   fSee  1  BUuck.  page  417.J   The 
church  of  England  never  was  established  by  law,  either 
in  New 'Hampshire  or  Vermont,  before  or  since  the  re- 
volution.    Neither  the  civil  nor  ecclesiastical  law,  as 
applicable'  to  glebes,  was  known  or  recognized  at  the 
date  of  the  charter;  nor  has  it  been  adopted  or  recoj- 
'nized  since  in- either  of  those  states.    The  intention  of 
the  grant*  ther  fore,  even  before  the  revolution,  conU 
never  have  been  carried  int'»  effect.  -  It  is  also  weD 
known  that,  at  the  date  of  the  charter,  the  Ian  1  therein 
granted  was  a  wilderness,  and  so  continued  for  a  i^4 
*    time  afterwards. 


FEBRVARt  TERM  1815;  897  . 

At  tiio  time  of  the  grant,  therefore,  there  wa3  not  only  thb 

no  cbuKt  of  England  established  by  law,  but  in  the  town  gb 

town  of  fawlet  there  was  no  organ  of  tiiat  or  any  other  pawlet 

church,  capable  of  taking  the  share  in  question*  v. 

D.  CLARK 

Tfcegrantj  of  course,  could  not  take  effect ;  and  the  &0TittB3i 
reroiution  has  rendered  it  utterly  impossible  that  it  ever 
can  fake  effect  agreeably  to  th(  intention  of  the  donor. 
By  the  revolution  we  have  become  comj)ietely  severed 
from  the  church  of  England  as  by  law  established      I«- 
dividQab  and  societies  luav  poSvSess  the  same  land^  have 
the  saine  mode  of  worship,  and  the  same  ordinances  ad- 
ministered in  the  same  manner,  and  submit  to  the  same 
disdpi'mf  as  far  as  may  br'.  effected  without  the  assist- 
ance of  the  civil  arm.     But  this  constitutes,  in  the  view 
we  are  now  taking  of  the  subject,  simUarity^  not  identity^, 
It  furnishes  no  ground  for  legal  derivation  of  civil  op 
leRnl  connexion.    In  every   political,  civil   and   legal 
vie^,  and  in  all  the  civil  and  legal  consequences,  the 
dissolution  of  the  church  of  England,  as  by  law  esta- 
blished, was  in  the  United  Slates  as  total  and  complete 
on  the  revolution,  as  that  of  the  civil  povi^er  of  the  Bri- 
tish j^OFernment*    Jlor  has  there  ever  been  in  the  state^ 
of  Fermont,  a  substitute  adopted.    Every  idea  of  a 
national  or  state  religion  has  been  exploded.   The  Court 
will  consider  how  many  things  are  requisite  to  the  legal 
possession  and  enjoyment  of  a  glebe ;  how  much  of  th©^ 
common  law  of  England,  and  how  much  of  the  cannoii 
Jaw  must  be  adopted  or  considered  as  in  force ;  although^ 
m  every  civi  and  political  view,  the  institution  or  es- 
tMiahment  to  which  they  applied  is  abolished.    Thertk 
must  be  a  parish,  a  church  with  cure,  a  parson,  legally 
and  canonically  introduced — four  things  are  requisite  to 
constit<ite  a  parson ;  1.  Holy  orders;  2.  Presentation  oi* 
CoUatuin;  3.  Institution;   4.  Indvction;   he  must  be  a 
sole  corporation.    No  part  of  the  common  law  on  thia 
siiiijert  has  been  adopted  in  the  state  of  Vermont ;  ei- 
^^l^i*  by  the  coQStittttion^  by  statute,  or  by  legal  adju- 
'iications. 

It  would  be  abi^urd  to  consider  atiy  number  of  Epis- 
copalians, formed  into  a  society  in  Vermont,  as  standing  in 
the  place  of  a  parish,  and  capable,  contrary  to  the  doc*- 
trine  of  the  common  law  under  which  they  must  derive^ 
of  succeeding  to  the  freehold  of  a  gleke^  or  of  taking  and 

Vol  IX.  «8 
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*Hii  holding  by  succession  op  otherwise,  by  or  under  a  grafit 
l«owN  o»  of  lands  for  a  glebe,  made  by  the  king  of  Great  Britaia 
PAWiiBT  before  the  revolution.  Thei-e  is  a  statute  in  Vermo^it, 
V.  fsee  an  act  for  the  support  of  ths  gospels  passed  in  1797, 
1>.  cr.ABK  Revised  Laws,  Vol.  2,  page  474 J  under  M^hich  religious 
feoa%£BS.  societies  may  be  formed }  but  it  docs  not  appear,  in  the 
case,  that  the  society  in  the  town  of  Pawlet  is  formed 
under  that  act.  But,  if  so  formed,  the  members  of  such 
society  are  not  confined  to  any  particiilar  limits,  and  if 
associated  from  4  or  5  diflTerent  towns,  they  may  have  a 
claim  equally  g<»od  to  the  glebe  lands,  in  each  tovfn. 
This  statute,  which  extends  equally  to  all  denomina- 
tions of  Christians,  constitutes  societies  or  associations 
formed  under  it,  corporations  or  quasi  corporations; 
and  enacts,  «<  That  they  shall  have  power  to  hold  to 
'•  themselves  and  successors,  all  such  estates  and  inte« 
«*  rests,  as  they  may  hereafter  acquire,  by  purchase  or 
*<  otherwise,  and  the  same  to  sell  and  transfer,  for  the 
«  benefit  of  such  association."  A  society  so  formed, 
has  the  pf(  cise  power  given  by  the  act  and  no  other. 
The  power  is  limited  to  fiittire  acquisitiom ;  the  power 
to  sell  is  co-extensive  \^ith  the  power  of  acquisition. 
Nothing  is  to  be  holden  which  shall  be  perpetually  ap- 
propriated, as  a  gh'b^'  is.  Sik  h  society  is  not  empow* 
ered  to  succeed  to  estates,  rights  or  interests,  granted 
pri'vious  tf»  their  existence,  although  limited  to  objects 
similar  to  its  own.  Indeed  tlie  expression  in  the  act 
seems  to  have  intended  an  exclusion  of  such  claim. 

If  the  share  in  question  should  be  considered  as  a  r^* 
servation  for  a  f  ture  paHicular  use,  it  then  remained  in 
the  king,  the  donor,  until  a  state  of  things  should  arise, 
when  it  could  be  applit^d  to  such  use.  This  use  Is  pe- 
cifi<  d  in  tire  charter,  viz :  flf>r  a  glebe,  &c.  We  have 
before  proved  that,  prior  to  the  revolution,  it  had  not 
•been,  and  could  nf>t.  consistf^ntly  with  the  institutions  of 
the  country  be  so  appli*  d.  It,  of  course,  remained  ia 
the  king  at  the  revolution,  and  at  that  time  vested  in  the 
state  of  Vermont. 

At  the  date  of  this  charter  a  separation  of  the  pro- 
vinces or  colonies  from  the  mother  countrv  was  not 
coAtempIateci  It  was  undoubtedly  intended  at  that  time, 
by  the  donor,  that  the  church  of  En.s^land  should  be  es- 
tablished by  law  in  the  province  of  New  Hampsbfire^  a» 
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it  had  been  in  some  of  the  other  provinces,  and  particu-      thb 
larly  in  Yirgliiia.    In  this  charter,  therefore,  as  ^a^(•]l  as  town  at 
in  aJl  other  charters,  granted  by  the  governor  of  New    fawust 
fiampsfaire,  provision  was  niade^  by  a  reservation  of  a        v. 
certain  share  of  every  to\^nship,  for  such  an  establish-  d.  cjjitLK 
ment  &othbrs, 

Jf  the  share  in  question  be  considered,  in  the  nature 
of  a  grant>  then,  as  we  have  before  stated,  the  grant  of 
<«  a  glebe,"  if  it  toolt  effect  at  all,  is  of  the  freehold  only, 
and  not  of  the  fee;  of  the  freehold  to  be  taken  and  hei4 
by  the  incumbents  in  succession. 

Tbe  fee,  of  course,  not  being  granted,  remained  in 
the  grantor.  By  the  English  law,  as  well  as  our  own* 
on  the  dissolution  or  political  deatU  of  a  corporation,  all 
estates  granted  to  such  corporation  revert  to  tlie  grantor 
or  donor.  And  if  a  grant  was  made  by  the  king  to  any 
person,  or  number  of  persons,  incapable  of  taking,  or 
holding,  or  if  the  object  ceased  to  exist,  or  never  cam^ 
into  existence,  the  estate  was  considered  as  never  having 
passed,  or  as  reverting  to  the  king,  according  to  the 
nature  of  the  case. 

On  the  revolution  the  state  of  Vermont,  as  a  sove* 
reign  state,  succeeded,  in  full  and  sovereign  right,  to 
all  the  property  and  rights  of  property  within  the  same^ 
which,  at  the  time,  were  vested  in  or  appertained  to  the 
king"  of  Great  Britain,  whether  in  possession  or  rever- 
sion. Tbe  case,  tiien,  stands  thus :  a  tract  of  land  in 
the  town  of  Pawlet  was,  by  the  king  of  Great  Britain, 
before  the  revolution  granted  "for  a  glebe  for  the 
«« church  of  England*  as  by  law  established  ;*'  that  is« 
t/ie  freehold  to  vest  to  a  particular  W5e,  when  thai  use  should 
arise,  the  remainder  or  reversion  in  the  crown.  There 
is  no  se'curing,  in  the  constitution  of  Vermont,  to  any 
man  or  body  of  men,  of  any  rights  or  benefits,  which 
under  the  crown  were  intended  for  the  church  of  En-, 
gland  as  by  law  established.  At  the  tinie  of  the  revolu- 
tion there  had  never  been,  within  the  territory,  now 
state,  of  Vermont,  a  regular  parson,  who  could  make  any 
possible  legal  claim  or  pretence  to  the  use  of  any  of  the 
glebe  lands  within  the  same.  The  sole  corporation,  as 
the  parson  was  denominated,  was  not  dissolved  or  ex- 
finguished  by  a  political  d^ath^  beci^use  ii^  Vermont  it 
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THE      never  came  into  existence,  but  the  possibility  of  sue] 

TowK  OF  existence  ceased.    A  provision  might  have  been  tuRdi 

PALLET  by  tht'  constitution,  or  by  statute*  in  favor  of  £pisropa^ 

r.        lians ;  but  it  must  have  operated  as  a  new  grant,  or 

D.  ciiAiiK  new  org;  nization.     No  such  provision  has  been  made; 

&OTHEBS.  the  right,  therefore,  vested  in  the  state  of  Venaoi)^  ^ad 

f  he  grant  is  well  made  to  tiie  town  of  Fawlet, 

Shefhebd,  contra^ 

It  is  contended  by  the  counsel  for  the  Plaintiff  that 
nothing  passed  by  the  grant  contained  in  the  charter  of 
)?awlet ;  so  as  to  divest  the  king  of  Great  Britain  of  the 
title  to  the  premises  in  question.  If  this  position  h  cor- 
rect, it  must  be  admitted  that  tlie  Plaintiff  is  entitled  to 
recover ;  because  it  cannot  be  denied  that  tlie  title  of 
the  crown  to  any  lands  antiredent  to  the  revolution^ 
within  the  jurisdiction  of  the  now  stale  of  Vermont, 
would  of  course  become  the  property  of  the  state.  If, 
however,  the  ground  taken  by  the  PlaintiflT's  counnel, 
shall  be  found  untenable,  and  that  the  title  of  the  kmg 
was  div.'sted  by  the  grant;  then,  whether  the  Defen- 
dants have  a  title  or  not,  will  be  a  matter  of  indiFe- 
rence;  so  long  as  the  Plaintiffs  must  recover  on  the 
strt-ngth  of  tiieir  own  title,  and  not  on  the  weakness  of 
ours. 

If,  by  the  grant,  the  title  passed  from  the  then  king, 
the  state  of  Vermont  could  acquire  no  right  by  tiie  re- 
yoiution ;  but  the  title  must  remain>  unless  forfeited,  as 
at  the  time  of  tlie  grant* 

The  reason  given  by  the  counsel  for  the  Plaintiff  to 
show  that,  notwithstanding  the  charter,  the  title  re- 
mained in  the  grantor  is,  that  when  made,  there  was  no 
grantee  in  esse  capable  of  taking  tlie  fee,  or  other  estate, 
so  as  to  divest  the  king  of  his.  If  this  be  true,  on  a 
fair  construction  of  the  letters  patent,  it  must  also  be  ad- 
mitted that  the  Plaintiff  is  entitled  to  judgment 

It  is  believed  that,  on  examination  of  the  charter,  tic 
Court  will  be  of  opinion  that  there  was  a  sofficitf^ 
grantee  in  esse ;  and  that  the  title  did  pass  by  thaf  hh 
^trument.    And  if  there  was  then,  no  matter  wWi^ 
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k2(9V^Tiel  since,  unless  there  has  been  a  forfeiture^  and      the 
^ot^ce  foHfldf  which  are  not  pretended.  '  town  of 

PAWJiET 

1.  The  words  of  the  granting  clause  are^  **  Do  give        v. 
^andgraiU  m  equal  shares 9  unto  our  Urving  suhjectSf  iU'  d.  cIiARK 
<«AcWtoiifo  ofJVew  Hampshire f  and  our  other  goroenimentB,  &  others. 

"flwf  to  thexr  heirs  and  assigns  forever 9  whose  names  are   

'<  entered  on  this  grants  to  be  divided  to  and  amongst  them, 
^^'v^sixty-eight  equal  shares,  aU  that  tracts  or  parcel  of 
<«  land,  ^c.''  describing  and  bounding  the  whole  town- 
ship of  Pawlet, 

It  is  contended  here  that  the  whole  of  the  land,  con- 
tained within  the  boundary  lines  of  the  township,  was 
designed  to  be  granted  without  any  saving  or  reser- 
vation to  the  crown,  of  any  part  of  the  same.    The 
■whole  of  the  six  miles  square  was  granted ;  to  whom  ? 
To  tlie  loving  subjects  of  his  majesty  in  New  Hamp^ 
^^ire  and  elsewhere.    How  was  it  granted  ?   In  fee  sim- 
ple; and  in  sixty-eight  equal  shares,  to  be  equally  di- 
vided to,  and  amongst  the  king's  loving  subjects  named 
on  tie  grant. 

_  • 

He  granted  to  them  (be  they  more  or  less  in  number) 
the  whole  township  of  Pawlet  as  tenants  in  common, 
and  not  m  severalty.  Hence,  each  man  named  on  the 
grant  became  entitled  to  his  proportionable  part  of  the 
wboJe  township,  whether  he  was  one  of  sixty-eighty  or 
one  of  three. 

It  is  presumed  the  Court  in  this  case  will  be  much  in- 
clined to  do,  as  Courts  have  generally  done,  if  possible 
hy  their  construction  to  satisfy  the  object  of  the  grant, 
and  give  it  a  meaning  which  was  intended  by  the  gran- 
tor. It  is  a  rule  of  construction  to  search  out  the  in- 
tention, and  make  that  a  land  mark. 

Possessing  liberal  views  of  this  instrument,  it  will  no 
douht  be  found  that  the  grantor  designed  to  pass  the 
title  to  the  whole  town  of  Pawlet ;  to  his  loving  sub- 
jects named  tbereon,  and  not  to  confine  the  grant  to  a  . 
sixtj^ighth  part  of  the  township  to  each,  but  in  propor- 
tion to  the  whole  number,  more  or  less. 

Now,  supposing  that  a  part  of  the  names  written  on 
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TUB      the  grant  should  have  been  fictitious,  the  grant  of  a  p« 
TOWK  OF  portion  would  not  have  been  to  them,  but  directly  to  th^ 
PALLET  others,  who  answer  the  description  given,  "  Lovinj 
V.        subjects  of  the  grantor.^* 

B.  CjLARK 

&  OTHERS.  Fictitious  persons  could  notbelovingrSubjects^  tliere 
fore  the  whole  land  would  pass  to  the  real  persons^ 
Most  unquestionably  the  whole'  tract  was  granted  to 
those  capable  of  taking  a  title* 

It  will  be  seen  by  the  grant,  that  the  lands  were  not 
allotted,  of  course  no  paHition  was  made  amongst  the 
patentees  until  after  the  charter  was  piade.  The  grant 
was  in.  common  and  not  in  severalty  ;  therefore  no  in- 
ference of  an  intention  to  give  each  proprietor  but  a. sin- 
gle share  can  be  drawn  from  the  circumstance  of  the 
whole  town  being  required  to  be  divided  into  sixty-eight 
equal  shares.  As  well  might  the  counsel  contend  that 
it  was  inferrable  from  a  law  incorporating  a  bank  with 
three  thousand  shares  that  the  stockholders  could  have 
but  one  share  each. 

If  the  foregoing  is  a  correct  constrnction  of  tbe  in- 
strument before  the  Court,  then  it  results  as  a  certain 
inference  that  the  crown  had  not  a  rood  of  land  reoiain- 
ing  in  Pawlet ;  and,  consequently,  the  state  of  Yermont 
could  have  none ;  as  the  state  pretends  to  no  greater 
Fight  or  title  than  that  of  the  king. 

%  It  will  be  attempted  to  be  shown  that  on  tbe  26th 
day  of  August,  1761,  there  was  in  esse  a  church  of  En- 
g]and»  as  by  law  established,  which  could  be  a  grantee 
of  the  crown.  If  so,  the  title  passed  directly  to  tbe 
church  in  fee  simple ;  and  would  need  no  anxiliarj  tt 
^stain  her  right. 

It  is  said  by  the  counsel  that  lands  granted  for  the 
benefit  of  the  church,  are  granted  to  the  bishop,  or  some 
other  ecclesiastical  person ;  but  it  would  be  strange  doc- 
trine to  say  that  tlie  king  had  not  power  to  grant  di- 
rectly to  the  church  established  by  law,  and  therefor 
distinctly  identified  as  a  Christian  society.  Tbe  posi- 
tion will  here  he  ventured,  that  such  a  grant  to  ^^ 
church  of  England  as  by  la^w  established  was,  mi  ^. 
h  valid. 
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To  viaintain  the  point  that  the  church  existed  at  the      the 
[.  \*f.  fif  the  grant,  we  need  only  appeal  to  historical  facts  town  or 
\\  the  English  books,  and  the  still  mare  authentic  testi-   fawlgt 
KiOfiy  o[  the  body  of  the  English  law,  the  statutes  and        v. 
adjudged  cases  of  the  realm,  within  the  recollection^  and  d.  clark 
familiar  to  th€  mind  of  the  Court.  &  others^ 

It  is  said  ^^jthat  when  the  grant  was  made  there  was 
no  churcb  in  Pawlet ;  it  was  all  new.  There  was  no 
established  church  in  New  Hampshire  or  New  York.'' 
"Wbether  true  or  not,  as  it  respects  this  part  of  the  ar* 
gument,  is  not  worth  enquiry  ;  for  it  will  be  remember- 
ed that  the  words  of  the  grant  do  not  confine  the  bounty 
of  the  sovereign  to  Pawlet,  New  Hampshire,  or  the 
American  continent:  it  is  co^extensive  with  his  do-^ 
minions^  and  may  be  claimed  by  the  church  wherever 
found  mthin  them. 

That  there  was  a  church  established  by  law  iti  Great 
Britain  no  one  will  deny :  if  so,  what  should  prevent 
that  church  from  being  the  grantee  ?  It  can  hardly  be 
denied  that  the  king  could  grant  lances  lying  in  one  of 
his  American  colonies  to  his  subjects  beyond  the  Atlan- 
tic, as  effectually  as  those  Mrho  resided  in  that  colony* 
It  was  all  within  his  territorial  jurisdiction ;  and  place 
of  readence  could  have  no  influence.  It  may  be  said 
that  the  grant  is  to  the  king^s  subjects  in  New  Hamp- 
shire. True;  but  the  words  "and  our  other  govern* 
menfSy'*  sire  added.  These  words  may  embrace  the 
y^hole  goreroments  and  dominions  of  his  majesty. 

If,  however,  this  ground  should  fait  us  there  can  b» 
no  difficulty,  it  is  presumed,  to  ascertain  the  existence 
of  a  church  in  the  colonies  capable  of  taking  a  title  to 
the  property  in  question* 

In  Vipginfe,  if  information  id  correct,  the  Episcopa- 
lian church  Was  established  by  a  law  of  that  colony  be- 
fore the  date  of  the  grant;  but  whether  so  or  not,  we 
feel  indiflferent  becauise  by  a  future  construction  of  th# 
grant,  we  have  the  utmost  confidence  that  the  true 
meaning  is  not  a  chnfch  established  by  any  law  in  the 
American  colonies,  but  that  the  words  «  as  %  law  esta- 
blished*^^ are  used  as  descriptive  of  the  denomination  of 
ChristiftnSy  intended  as  the  subjects  of  roynl  munificence. 
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THE      As  math  as  to,  say  that  sect  of  Protestants  viho  ar 

Towi^ov  known  in    England    as   the  establish* -d.  EpiscopaXVai 

^AWLET  church.    Tliat  you^  churchmen  of  America^  must  eni' 

v»        brace  the  same  creed  5   the  same  church  ^vemmem 

B*  CLABK  must  be  the  rule  of  your  discipline ;  and  your  ordi- 

&PTa£R8.  nances  must  be  administered  in  every  resiiect  as  by  tin 

established  church  in  England.     You  must  be  neither 

Catholics  nor  Desenters,  but  be  identified  in  every  part. 

of  your  religious  establishment  in  faith  and  practice 

with  the  mother  church. 

That  this  is  a  natural  construction  is  manifest  from 
the  fact  that  the  government  could  not  have  been  igno- 
rant of  the  state  of  the  church  in  the  colonies,  and  it 
would  be  the  height  of  absurdity  to  suppose  a  graDt  to 
be  made  to  a  body  of  Christians^  which  the  grantor  well 
knew  did  not  exist  The  Court  surely  will  never  im- 
pute to  the  officers  of  any  government  such  triffling  and 
mockery.  If^  therefore,  the  colonial  Episcopal  churcb 
was  intended  as  the  subject  of  this  bounty,  and  it  s\ic 
was  not  established  by  law,  it  must  follow,  as  an  irre- 
sistable  inference  that  tlie  \vords  «  as  by  law  eslablish- 
ed,"  ai*e  words  of  description  and  not  of  identity.  | 

Having  established  this  point,  we  will  show  by  histo- 
rical proof  a .  church  in  the  state  of  Kew  Hampshire,  I 
long  antecedent  to  the^date  of  the  grant 

In  Belknap* s  hisL  ofJ^tw  Hampshire,  2  voU  118,  it  is 
stated  that  in  the  year  173^9  a  building  for  an  Episro-  I 
pal  church  was  erected  at  Portsmouth,  in  New  Hamp- 
shire. In  1734  the  church  was  consecrated;  and  in 
1736  they  obtained  a  clergyman  of  that  order  by  the 
name  of  Arthur  Browne* 

If  this  church  was  capable  of  taking  a  title  to  landf 
as  I  shall  hereafter  show,  all  the  difficulty  suggested  ou 
the  part,  of  the  Plaintiff  will  be  removed. 

Some  reasons  will  now  be  given  to  show  that  sncli  a 
church  as  was  established  in  New  Hampshire  was  capa- 
ble of  taking  a  title  to  real  property. 

1.  The  king,  by  the  act  of  granting,  creates  sufficif^^ 
(corporate  powersj^  to  carry  into  effect'his  designs.  Tlai 


%' 
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lie  can  c^ate  corporations  cannot  be  doubted.    He  did,      tu« 
\)y  Xte  ^ery  infitrunif nt  before  the  Court,  create  in  the  town  oi 
tov^n  of  Pawlet  all  the  corporate  povv^TS  and  preroga-  pawlet 
tive8  which   th«y    now   possess;    a   body   sufficiently        v»  . 
knowDinlaw  to  be  invested  with  thr   supposed  legal  d.  clarb^ 
estate  in  the  premises  in  question ;  and  by  an  act  (i^f  the  &  others* 
yery  legislature  who  have  authorized  them  to  bring  this  ^.— — — ^^^ 
action.    If  the  king  had  the  authority  to  incorporate,  it 
can  be  easily  and  legally  inferred  from  the  grant  that 
this  body  was, sufficiently  incorporated  thei*eby. 

SboQid  congress,  by  law,  give  to  the  Presbyterian 
church  of  the^ity  of  Washington  a  portion  of  the  public 
landSf  would  the  Court  endure  to  be  told  that  there  wad 
no  proof  of  tiie  incorporation  of  the  church,  ergo  the 
law  was  void — ^the  title  never  passed  either  by  the  law 
or^rantmade  in  pursuance  thereof? 

In  a  case  thus  situated,  the  Court  may*,  indeed  they 
ou|»ht  to  infer,  for  it  is  a  jusi  legal  deduction,  and  bot^ 
tonipd  Dpim  the  soundest  judgment  of  law,  that  a  sove* 
reign,  granting  power,  (always  supposed,  prima  fade 
Bt  /east,  to  be  right)  had  not  indulged  in  the'  foolish 
Wanders,  of  granting  real  property  for  most  desirable 
ends,  to  shadows  and  iton  entities.  And  it  is  confidently 
believed  that  the  Court  will  determine  as  a  reasonable 
and  lepd  intendment,  that  the  church  of  JSTew  Hampshire 
was  made  capable  of  holding  this  property. 

There  is  a  further  reason  to  suppose  the  church  capa^* 
Me  of  teking  a  title."    The  grant  being  a  governmental 
act,  and  of  such  high  and  incontrovertible  authority, 
every  statement  and  fact  contained  in  it  is  so  far  proved 
that  it  cannot  be  denied.     If  this  be  correct,  the  grant 
itself  proves  the  whole  that  need  be  proved  to  make 
this  part  of  the  grant  valid,  and  to  vest  the  title  in  the 
chnrrh.     The  Court,  therefore,  will  not  receive  any-^ 
statements,  history,  conjectures,  or  Vermont  preambles, 
to  contradict  the  acts  of  the  British  government  madt 
in  solemn  and  official  form.    It  is  true  that  a  prior   , 
grant  from  the  same  authority  may  be  shown  to  defeat 
a  subsequent.    But  that  is  permitted  for  very  different 
reason)?  ,•  hecause  the  first  act  of  a  government,  granting 
away  its  lands,  vests  a  title  in  the  grantee,  ani  ther^  lis 
nothing  left  to  give. 
VOL.  IX.       ^  S9. 
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THB  In  support  of  this  position  it  is  submitted,  wbethe 

TOWN  OF  the  words  <<  one  share  as  a  glebe  for  the  chwrch  of  England 
PAWLBT   4*c.*' ai«  not  tantamouiit  to  a  positive  avermei^  of  ai 
r.        existing  church  in  this  country  which  could  be  the  legd 
B.  CLAUK  subject  of  donation  by  letters  patent    There  is  tliis 
&OTHEBS.  strong  reason  to  support  such  an  opinion,  that  we  nevei 
— — — -  can  impute  ignorance  or  error  to  a  sovei'eign  while  ex- 
ercising the  high  prerogatives  of  liis  station.  We  Dercr 
can-  say  that  he,  as  the  organ  of  the  government,  has 
been  granting  land  without  a  grantee  5  that  he  has  m\s- 
.    taken  the  facts*  or  the  law,  and  consequently  nullify  his 
acts.    It  is  enough  that  the  instrument  points  to  tbe 
grantee  and  gives  tlie  object ;  its  legal  attributes  are  to 
be  presumed. 

The  Plaintiff  comes,  claiming  under  the  very  title 
granted  to  us ;  in  which  grant  we  are  acknowledged  to 
have  a  prior  right.  Had  this  grant  been  fwm  other 
than  the  government  on  whom  the  doctrine  rf  cstop\Kl 
cannot  fasten,  it  would  be  enough  for  us  to  hoW  up  tlie 
charter  between  the  claim  and  our  possession  and  sbiit 
the  Plaintiff  at  once  from  even  a  view  of  the  Court 
Even  now,  whrtbei-  the  doctrine  of  estoppel  will  spplj 
or  not,  one  thing  is  true — ^that  what  the  king,  under 
whom  the  Plaintiisr  claims,  has  solemnly  recognized  as 
,  correct  must  be  binding  upon  the  government  of  Ver- 
mont, and,  consequently,  upon  the  Plsuntiff  in  tliii 
cause. 

The  art  of  the  British  government  is  not  the  oidy 
governmental  act  which  the  church  has  to  secnre  their 
possession. 

The  legislature  of  Vermont  on  the  26th  day  of  Octo- 
ber, 1787,  passed  an  act  «fo  authorise  tk^  sdechntn  in 
the  severed  towns  of  the  state  to  improve  the  ^he  lanih 

f'c."  And,  after  enacting  that  the  selectmen  shoM 
ave  power  to  lease  out  the  glebe  lands,  receive  the  rents, 
bring  actions  of  ejoctnient,  recover  the  possession  there- 
of, when  possessed  by  persons  without  right,  theym*^* 
a  proviso  in  the  words  following:  *<Promded  iuxer^^' 
«<  lesSi  that  nothing  contained  in  this  act  shall  estUff^^^ 
*^far  as  to  prevent  any  Ejnscxipal  minister,  duringihf^ 
^*of  their  mimstry^  that  now  are  or  hereafter  m9j^}^ 
€4  possession  of  anjf  gf^e  lot  or  rights  or  actaaSli^' 


.# 
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^*  tmg^  said  t&wn  where  the  land  lies,  a,nd  Vfh9  is^  an  or?  thb 

«^  iJkiined  minister  of  the  Episcopalian  cliurch»  from  haring  tov  n  09 

«« ^he  Qaaageittent  of  said  lots,  and  the  avails  /urising  Pawlet 

**   tbcrefrom."  v. 

D.  OXARK 

fi/this  provisQ  it  is  perfectly  obvious  that  the  legis-  &:oth£BS, 
i^tore  ioteaded  to  manifest  a  legal,  recognition  of  the 
riebt  of  the  church  to  the  property. 

It  ii  abo  equally  obvious  that  by  the  act  authorizing 
tTbe  selectmen  to  take  care  of  the  glebe  lots,  and  obtain 
KHissession  by  action  of  ejectment  of  those  w^iich  were 
possessed  by  squatters,  the  legislature  designed  not  to 
filch  away  the  land  from  the  church,  and  in  the  pleni- 
tude of  their  power  to  forget  right,  but  to  secure  the  ti- 
tle and  promote  the  Interests  of  the  church.   If  not,  why 
in  the  proviso  are  the  Episcopal  clergy  preferred  to  other 
clergy  in  the  m^anagement  of  the  lands ;  and  why  are 
they  preferred  even  to  the  selectmen  as  the  guardians  of 
the  property.    The  proviso  is  high  and   indisputable 
proof  that  the  object  of  the  statute  was  solely  to  preserve 
the  property  from  waste  for  the  benefit  of  the  church, 
to  preserve  for  it  the  income  which  might  result  from 
its  prudent  management,  and  to  save  the  titl^  from  loss 
by  long  adverse  possession. 

After  ^  this,  one  would  suppose  that  the  state  would 
tiever  indulge  itself  in  attempting  to  divest  the  church 
of  their  propcrtv  ;  yet,  strange  as  it  may  appear>on  the 
SOtb  of  Octoberii  1794,  the  legislature  of  Vermont  make  ^ 
another  act  concerning  the  giebe  lots,  and  the  following 
is  its  preamble : 

"Whereas,  by  the  first  principles  of  oiir  government 
'•it  is  contemplated  that  all  religious  st  cts  and  denomi- 
« nations  of  Christians,  whose  religious  tenets  are  con- 
"sistent  with  allegiance  to  the  constitution  am}  govern- 
"roent  of  this  state,  should  receive  equal  protection  and 
"patronage  from  the  civil  power :  And  whereas,  it  is 
"contemplated  in  the  grants  heretofiire  made  by  the 
"  British  government,  commonly  called  glehe  rights,  that 
"  rbe  ases  of  the  said  rights  should  be  to  the  sole  and 
"cjclusive  purpose  of  building  up  the  national  religion 
^< of  a  government  diverse  from  and  inconsistent  with 
(<  the  rights  of  our  own ;  for  which  rf^i^^QO^  and  on  the 


SOS  SUPREME  COUBT  U.  SL 

THB      «  principles  of  the  revolution,  ttie  property  of  said  \aiM 
Toww  OF  « is  vest  'd  in  this  state."    They,  therefore,  ga   on 
PAWLBT   enact  that  the  rents  and  profits  of  all  the  gU^ 

V.  shall  be  appropriated  to  the  support  of  religious  war- 
B.  CLARK  snip  in  tbf'ir  respective  towns  forever ;  without  regard 
fcoTHEBs.  to  the  sect  of  Christians,  and  ail  should  share  afike^  ao 
cording  to  the  number  of  taxable  inhabitants,  in  the  pa* 
rishes  respectively. 

In  this  preamble  they  seem  to  admit  that  the  title  to 
the  glebe  lots  was  vested  in  the  church.    They  db  not 
«deny  such  a  construction  of  ttie  grant,  nor  do  they  urge, 
'  as  a  reason  for  taking  away  the  property  from  the  Epis- 
copalians, that  the  grant  was  void,  or  that  the  titie  was 
m  the  crown  before  the  revolution ;  and  that  titeirby 
they  became  intitled  to  the  property ;  but  tbey  say  these 
lots  were  granted  <<  exclusively  to  build  up  a  national 
.  religion  of  a  government  diverse  from  and  inconsistent 
with  the  rights  of  their  government ;"  and  for  these 
reasons  they  attempt  to  divest  the  church  of  their  title 
in  order  to  give  the  property^  or  the  income  of  it,  to 
otlier  sects  of  Christians. 

The  reason  given  for  enacting  this  law  is  strong  evi- 
dence iif  the  opinion  of  the  legislature,  that  the  tiHe  had 
passed  out  of  the  crown  and  vested  in  the  church.  But 
^8  they  disliked  an  established  religion,  supposed  it 
anti-republican,  and  what  was  more  to  be  dreaded,  it 
was  established  in,a  government  <<  diverse  ttom  the  go- 
vernment of  Vermont,**  and  inconsistent  with  tbeir 
rights*  or  rather  their  religious  and  political  opinions ; — 
:  being  disagreeable  in  these  particulars  tbey  take  away 
the  income  of  the  land  from  the  Episcopalians  to  appro- 
priate it  to  other  and,  no  doubt  ais  they  supposed,  better 
purposes. 

Notwithstanding  the  length  and  force  of  this  imam- 
ble,  and  the  cogent  reasons  given  for  making  the  law, 
on  the  fifth  day  of  November,  1799,  this  legislature  re- 
peal this  act ;  and  in  so  doing  most  manifestly  abandon 
all  pretentions  to  the  church  property ;  for  in  the  re- 
pealing law  they  take  care  to  secure  those,  who  hm 
trespassed  upon  those  lands,  from  actions  which  ipi^ 
be  brought  for  so  trespassing  i— admitting  in  the  Mkst 
sense  that  men  who  liad  intermeddled  with  the  property 
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by  the  aathority  and  in  pursuance  of  their  law  had  so  the 

trespassed.     Hence  the  Court  will  see  that  the  legisla-  town  of 

ture,  hoth  in  the  making  and  in  the  repealing  of  the  law  of  pawi^t 

d794,i8how  that  the  act  was  an  unjust  attempt  at  usur-  x. 

paliOD.  *  "^  D.  CLAKK 

&  OTHERS. 

Bj  the  record  of  the  case  of  Pefft6one  r •  Bather  tried  .«..^..._ 
before  the  late  justice  Patterson  at  a  Vermont  circuit,  it  ' 

ap^iears  that  the  Piaintifi*  failed  in  an  action  brought  in 
pursuance  of  this  \a^\.  It  is  said  that  the  judge  pro* 
nounced  the  law  unconstitutional  and  void*  This  dec!* 
sion  might  have  induced  the  repeal,  as  the  trial  was  had 
in  the  intermediate  time  between  the  passage  and  re- 
peal of  the  act 

The  legtslatare  in  the  year  1805  passed  another  act  \ 
and  by  that  discover  les»  solicitude  for  the  Christian 
church  in  any  form.  This,  too,  has  a  preamble,  con- 
ti'aAictiiig  in-  its  t^rms  the  old,  in  which  they  say, 
"Whereas,  the  several  glebe  rights,  granted  by  the 
**  British  government  to  the  church  of  England  as  by 
« law  established,''  are  in  « the  nature  of  public  reser- 
**  ration^,*'  they,  therefore,  give  them  to  the  selectmen- 
of  the  towns  where  they  lie  respectively,  for  the  use  of 
ficV.ools,'  &c« 

The  first  act  contains  by  implication  a  decided  confir- 
mation of  the  title  in  the  ch\irch.  The  second,  although 
CGniv^AKiQfj  in  its  provisions  and  repugnant  to  that 
ri^hitf  exhibits  in  a  strikinglight  in  its  preamble  and  in  the 
repealing  clause,  a  thorough  conviction,  in  the  mind  of 
the  legislature,  of  the  fallacy  of  tjieir  pretentions,  urg- 
ing  facts  which,  if  true,  would  contribute  nothing  in 
support  of  those  pretensions.  In  the  last  they  urge  a 
new  reason  for  their  law,  and,  as  we  suppose,  equal- 
ly unsound.  Here  they  become  wiser,  and  not  only  act 
the  legislators  but  judges,  scout  what  had  been  done 
by  their  predecessors,  and  give,  a  construction  of 
the  grant  which  is  indeed  a  strange  one,  but  which.  If. 
correct,  is  supposed,  as  will  be  hereafter  shewn,  to  de- 
feat the  right  to  recover  in  this  case. 

3.  In  thie  third  place  it  is  supposed  the  grant  of  the 
crown  may  be  considered  valid  by  adopting  the  opinion 
that  this  is  one  of  the  cases  where  the  fee  may  be  in  o^^- 
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•THB      ancCf  antil  tbe  existence  of  tbe  chufch  in  the  town  o 
Towir  OF  Pawlet,  so  organized  as  to  be  capable  of  receiving  it. 

PAWLST 

t'.  To  maintain  this  point  the  Court  are  referred  to  i 

9.  eLABK  Bloc.  Com.  106,  Ck).  Lit  5^2,  where  it  Is  laid  down,  that 

Ik  OTHERS,  an  estate  may  be  granted  to  John  for  life,  and  then  to 

•-«—-*——  the  heirs  of  Richard,  although  Richard  has  no  hdrs  at 

the  time  of  tbe  grant. 

Here,  although  the  life  estate  vests  in  John  oame&i- 
Ateiy,  yet  the  fee  miist  be  in  (ibeyance,  oalil  the  heirs  of 
Richard  are  in  esse^    Ind^d  the  happening  of  tbeeyest 
is  perfectly   contingent,  for  those  in  remainder  naj 
never  exist.     Should  it  be  said  that  tbe  fee  r^atns  in 
the  grantor  duringthe  life  estate,  ready  to  vest  in  the 
heirs  of  Richard  if  they  exist  at  the  determination  of  the 
life  estate,  or  te  continue  in  him  by  reverter  if  Richard 
has.  no  heirs ;  it  is  met  by  urging  that  if  this  doctinne 
be  correct,  then  with  equal  propriety  may  it  be  contftnd- 
ed  on  bur  part,  that  the  fee  remained  in  the  kiog  readj 
to  vest,  whenever  thei*e  should  be  a  church. 

But  says  the  state  of  Vermont,  "  we  bare  a  ri^t  by 
forfeiture  to  the  king^s  property."  Tme,  but  no  great- 
er right  than  the  king  had  ;  which  was  a  naked  legal 
title ;  the  use  belonged  elsewhere.     Of  this  hereafter. 

In  the  2  Mack.  Com.  S18,;  it  is  said  that  ecclesiastical 
estates  must  sometimes  necessarily  be  in  abepnee,  and 
that  where  there  is  no  person  in  whom  the  fee  can  vest, 
it  potentially  exists  in  abeyance  ;  as  between  the  death 
of  the  incumbent  and  the  next  presentation. 

The  parson  having  but  a  life  estate  in  tbe  glebe,  Qn- 
less  it  could  so  exist  on  his  death,  it  must  revert  to  tte 
grantor. 

Christian^  in  his  notes  on  Blackstanie,  supposes  the  fee 
to  be  all  the  while  in  the  lord  of  the  manorw 

^  This  is  by  no  means  the  opinion  of  Blackstoiie>  orw 
the  still  greater  lawyer,  Coke;  both  of  whom,  if  they  «** 
correctly  understood,  lay  down  the  law  to  be,  thattlw''^ 
exists,  between  the  death  of  the  pars<m^  and  bis  wafff^ 
BOTf  not  in  the  lord>  but  in  ahej/ance* 


1 
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4.    If  tlie  construction  of  tlie  patent  contended  for  in      xnn 
the  inception  of  this  argument  is  correct^  there  will  be  town  o» 
no  difficulty  in  finding  b. grantee,  to  uphold  tlie  fee,  and  f^^wlet 
make  it  subservient  t>  the  benevolent  intenHons  of  the        r* 
crown*    It  would  not  be  a  violent  or  unnatural  construe-  d.  clabk 
tion  to  say  tbat  the  town  of  Pawlet  was  granted  to  the  &othbbs. 
persons  named  on  the  grant,  in  fee,  upon  condition  that 
they  should)  in  the  locution  of  the  tf)wn,  lay  out  and  set 
apart  «  one  share  as  a  glebe  for  the  church  af  Englandf 
^c."  together  with  the  other  shares  for  Benning  Went- 
^orth,  the  first  settled  minister,  and  the  school,  accord- 
ing to  the  directions  indorsed. 

Under  such  a  construction,,  whether  the  church  wer« 
incorporated  or  not,  they  might  reap  the  benefit  of  the 
use;  for  as  soon  as  they  become  organized,  and  a 
clergyman  settled,  they  would  be  capable  of  receiving  the 
income  of  the  land. 

This  construction  was  adopted  by  the  proprietors  of  tiie 
town*  In  locating  the  same  they  did  survey  a  share  and 
mark  it  off  as  a  glebe  right.  This  appears  from  the  seve* 
ral  acts  of  the  state  and  in  the  argument  of  the  counsel 
for  the  Plaintiff. 

The  present  inhabitants  of  the  town^must  all  hold  their 
lands  under  the  grant  before  us,  and  not  only  so  but 
from  the  original  proprietors  who  so  located  and  conse- 
crated the  glebe  right  which  is  now  claimed  by  those 
persons. 

By  the  laws  of  Englahd,^  and  probably  of  all  civilized 
countries,  the  claimor  or  possessor  of  land  is  bound  by 
the  acts  and  confes8i(5ns  of  those  under  whom  he  holds 
the  claim  or  possession.  By  this  rule  then  the  jprescift  ' 
inhabitants  of  Pawlet  are  bound  by  the  act  of  their  pre- 
decessors. That  act  was  a  complete  recognition  of  the 
right  of  the  church  to  the  property  ^  an  act  which  spoke 
louder  than  any  language. 

It  iQay  he  said  that  the  share  was  located  by  the  pro- 
prietors of  the  town  in  their  corporate  capacity.  If  that 
was  the  case  it  is  still  the  worse  for  them,  because  a  cor- 
>poi»ation  never  dies,  and<the  location  was  iite  act  of  the 
Plaintiff  upon  the  record  in  this  causey  and  they  are  now 


1 


Sis  SUPREME  COURT  U.  S. 

THE      claiming  property  wliich  they  once  voluntarily  aSmiite 
TOWN  Off  to  belong  to  the  church. 

FAWLBT 

V.  Againf  it  appears^  that  the  jPIaintiff  in  this  canse  is 

B.  CLAEK  now  enjoying  the  benefits  of  this  construction  in  the  share 
&oTH£B8«  given  to  a  school  and  the  first  minister  settled  in  the 
'        t6wn«  -  Withoi^t  tbis«  or  the  third  position  taken  Jn  thLi 
argument,  the  town  would  have  but  slender  princes  to 
the  use  of  those  two  shares ;  but  it  seems  they  clfum  those 
two  lots  by  the  same,  or  a  more  uncertain  title,  hold  Iheia 
^     by  the  same  tenure,  derive  the  right  from  the  same 
source,  and  yet  claim  the  glebe  also,  and  in  order  to  sup- 
port that  claim  are  driven  to  the  necessity  of  denying  the 
legal  and  efficient  properties  ofthe  instrument  by  which 
they,  as  well  as  the  church  claim. 

5.  This  is  a  trust  estate.  The  patentees  named  open 
the  grapt  are  tlie  trustees  f<1r  the  use  of  the  church  when- 
ever it  should  be  organized  in  the  tow^  of  Pawleiy  ^  as 
to  be  enabled  to  receive  the  rents  of  the  land. 

If  a  use  can  result  from  a  grant  by  iroplicatioii^  it  is 
supposed  this  is  a  case  of  that  kind. 

In  expectation  that  olijections  will  be  made  to  such  aa 
interpretation  ofthe  case  those  objections  are  endeavour- 
ed to  be  answered. 

* 

1.  It  may  be  said  that  the  grant  is  silent  as  to  any  use 
or  ti*ust  and  therefore  it  is  not  to  be  implied. 

The  answer  is,  wherever  frotn  the  nature  of  the  grant, 
a  trust  estate  can  be  implied,  with  propriety,  where  it  is 
necessary  to  carry  into  effect  the  object  of  letters  patent^ 
the  Court  will  adopt  the  implication. 

The  Court  are  referred  to  7  Bac.  M.  new  ed,  89, 
Band. on  useSf  208,  for  the  doctrine,  ofthe  implication  of 
uses.  In  12  Mod.  169,  Jones  v.  Moaoletfy  it  is  said  that  a 
use  may  be  declared  without  the  wor A  use.  ^ny  words 
that  shew  the  meaning  of  the  party  are  sufficient.  Iftlie 
Court  can  suppose  that  the  legal  estate  was  granted  is 
'fee,  to  the  patentees,  there  can  be  no  difficulty  in  decM- 
tng  the  nature  of  their  title.    The  instrumenty  upw 
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which  suci  legal  estate  depends,  will  indubitably  shew      TWR 
ihat  their  only  right  was  for  the  use  of  the  church.  town  tilt 

PAWXET 

2,  It  may  be  said  that  as  there  is  no  church  in  exis-        v. 
tence,  the  legal  estate  must  fail  for  the  Want  of  a  use.      d.  cxabk 

It  bas  already  been  shewn  that  a  chiitx^h  was  ih  esse,  ———-,— 
wAefl  (he  grant  was  made  and  whether  the  church  was 
or  was  not  Incorporated,  cannot  be  material ;  in  either 
case  the  title  in  the  trustee  would  be  valid.  To  this 
point  the  Caiirt  are  desired  to  look  at  1  Rep.  523,  2i*  and 
25,  and  Oitb.  laws  cases,  44,  whei^  it  will  be  found  that 
P'iblic  institutions  are  capable  of  enjoying  a  trust,  and 
it  WBS  decided  that  the  potjr  of  the  parish  of  Balis  al- 
though  not  incof  porated,  were  capable  of  a  trust  With* 
out  adopting  tlie  principle  tiiat  the  church  caii  take  hrt 
equitable  interest  in  these  premises,  there  would  in  many 
cases  be  an  end  to  the  workings  of  benevolence,  Sciei^ce 
might  ofti^n  lose  her  patrons;  the.  needy  their  bene* 
fdctors,  and  religion  her  warmest  supportersl.    . 

Before  we  part  with  this  point  We  will  once  more  look 
at  the  act  of  1805,  upon  which  the  PIgihtiff  founds  big 
W^'W  to  I'ecover ;  and  to  its  preamble,  which  declares  th6 
4ebe  lands  in  the  nature  of  public  reservations.  If  this 
means  any  thing,  it  must  mean  that  the  legal  estate  was 
reserved  to  the  crown.  As  a  proof  that  the  legislature  ' 
so  meant,  observe  the  following  language,  <<  and  as  such 
*^  by  the  revcluHon  became  vested  in  the  ^oroereignty  of  tliis 
^^MeJ^^  Now,  sovereign  as  the  state  may  be,  she  can 
have  no  other  or  greater  title  than  the  crown  of  Great 
Britain  had  after  the  grant  and  before  the  revolution^ 
^nd  that  right  could  be  no  more  than  a  right  reserved 
iortheuse  of  the  church;  because  it  never  ought  to  be  ^ 

''"ppjsod  that  the  crown  made  tiiis  grant  with  no  othet* 
'^  s'gn  than  to  reserve  to  itself,  what  it  before  had.  If 
^'•e  king  had  an  inclination  to  retain  for  his  own  use  a 
few  shares  of  the  land,  he  might  have  done  it  directly  J 
'1  t'le  same  manner  as  the  pine  trees  Were  reserved  for 
!us  royal  navy. 

This  then  is  the  right  of  the  State  of  Verniont,  On  their 
^wn  construction,  a  r«ght  to  do  What,  by  the  act  of  1787,' 
^^^  legislature  did,  like  honest  men,  and  added  security 
Q  the  already  existing  title  of  the  church. 
VOt.  IX.  *0 
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VHB         If  the  right  of  the  crown  was  of  th^  natare  descriliedy 
TOWN  OF  and  if  the  Court  can  suppose  the  land  reserved  to  ttie 
rAwi«  .T  crown,  and  that  the  king  cavld  be  a  trustee^  they  will  then 
-v.        say  that  the  state  of  Vermont  could  take  no  estate  to  the 
B.CLAEK  exclusion  of  the  equitable  right  of  the  cestui  qui  trustf  but 
&0THBRS.  ajiy  forfeiture  of  the  king  or  any  act  of  bis,  could  only 
m prejudice  his  own  rights,  and  not  the  rights  of  third  inno- 
cent parties.    This  doctrine  will  be  found  in  1  Blk.  Rep. 
±2Sf  Surges  v*  Wheat  Sand,  on  uses  ±62 — S,  also  %b%^  %b7. 

If  therefore  the  construction  of  the  legislature  of  Ver- 

,  mont  should  be  adopted,  it  would  only  h^'^lp  the  Plaintiff 

to  be  defeated  in  this  action  \,  for  it  cannot  be  believed 

that  the  use  as  welt  as.  the  legal  estate  could  be  reserved 

by  the  grant  before  the  Court    > 

WfiBstEB,  in  reply. 

i.  It  is  said  to  be  the  obvious  intention  of  the  grantor 
to  pass,  by  the  grant,  all  the  territory  of  Pawlet,  with- 
out any  saving  or  reservation.  But  this  is  against  ths 
expi*e8s  words  of  the  grant.  Tl^e  grant  is  made,  *♦  up- 
on the  conditions  and  reservations  hereafter  made;" 
nor  is  there  any  thing  in  the  grant,  to  wJiich  the  term 
«  reservation"  can  be  properly  applied*  except  it  be  the 
public  rights,  as  they  are  usually  called,  of  which  the 
part  appropriated  for*a  glebe,  &c.  is  one. 

The  Defendants  counsel  further  supposes,  that  al- 
though the  territory  was  to  be  divided  into  sixty-eigiit 
equal  parts,  yet  this  was  not  to  designate  the  propor- 
tion which  each  grantee  was  to  receive  ;  but  that  if  any  , 
person,  named  in  the  grant,  should  not  accept,  or  not 
be  capable  of  taking,  or  not  happen  to  be  a  perst^n  in 
»  '        €ssef  or  in  other  such  case,  then  the  whole  tract  wo\^ldbs 

to  be  divided  amona:  the  residue.  This  is  believed  not 
to  be  a  sound  construction  of  the  words  of  the  grant 
Those  words  are,  <•  do  give  and  grant  in  equal  shares 
«<  unto  our  loving  subjects,  &c.  whose  names  are  entered 
«  on  this  grant,  to  be  divided  amongst  them  into  sixty* 
**eiRht  eqiialsfaares,  all  that  tract/V&c.  To  whatpur- 
pose  was  the  tract  to  be  divided  into  sixty-e^Iit  equal 
sharfs,  if  it  were  not  to  asceitain  what  portion .eack 
grantee  should  have? 
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Bttt  what  is  conclusive  on  this  point,  is»  the  drsposi-      the  • 
fion  made  of  B*  Went  worth's,  right.     He  was  to  be  enti-  town  pi" 
tied  to  two  shaces.    These  are  actually  Bf  vered  from  the   PAWLiiT 
coiDinonmass,  by  the  grant  itself,  and  barked  out  on        v. 
the  lad.    This  shews,  that  the  share  of  each  proprie-  d.  clabk 
tor  W9S  Bot  thought  liahlo  to  be  encre^ed,  by  any  in-  &otukr8« 
capacity  in  others  to  take,  or  other  such  cause. 

A  great  part  of  the  states  of  New  Hampshire  and 
Vemwint  wei^e  granted  by  chart^ei-s,  issued  in  the  name 
of  the  crown,  by  the  provincial  governors  of  New  Hamp- 
shire, which,  charters  were  in  eU  respeds  like  (Ms. 
These  charters  or  grants  have  received  a  settled  con- 
struction, which  Bas  been  followed  by  long  usage,  in 
hoth  states.    No  case   is  known  to  have   existed,   in 
which  any  grantee  has  claimed  a  greater  portion  of  th©  . 
whole  land,  than  his  name  bore  to  the  names  on  tho 
charter,  includingvthe  public  right ;  nor  has  any  sever- 
ance or  partition  been  made,  in  any  case,  upon  any 
other  rule  or  principle.    To  divide  the  Jand  into  sixty- 
eig:ht  eqoal  parts,  and  then  adopt  the  plan  of  appropriat- 
ing  the  whole  .to  a  less  number  of  owners,  as,  in  the 
eiaaipje  supposed  by  the  Defendants  counsel,  to  three^ 
giving  each    twenty    sixty-eighth    parts,    and    two 
tWds  of  one  sixty-eighth  |>art  more,  would  be  to  act  with-^ 
out  object  or  motive.    Such  therefore  has  never  been  ^ 
supposed  to  have  been  the  course  contemplated  in  the 
grant.   The  division  or  partition  of  lands  holden  under 
ttrse  charters  has  been,  as  is  believed,  in  every  instance^ 
by  dividing  the  whole  into  as  many  parts,  commonly 
ca//ed  rights,  as  there  were  individuals  named  on  the 
cbarter,  tr^gether  with  the  public  rights,  and  allowing^ 
two  parts  to  B.  Went^  orth.    The  shares  allotted  to  the 
fnhlic  rights,  are  usually  designated  as  the  <<  school 
fi^t,'* «  minister  right."  «  society  right,"  and  "  glebe 
right,"  respectively.    These  fiav  never  been  claimed  by 
tbe  original  proprietors.    In  New  Hampshire  (where  the 
Plaintifi's  counsel  is  better  acquainted  with  jlidi^ialpro••' 
ceedings  and  judicial  history  than  in  Vermont)  no  leps-- 
lative  provision  is  recollected  to  have  been  made.    The 
first  settled  minister  has  usually  possessed  the  right  de*^ 
si.s^nat|d  for  hina.     The  town  corfiorations,  bodies  to- 
tally distinct  from  the  original  proprietors,  and  owing 
their  corporate  existence,  in  all  cases,  to  their  charters^ 
or  to  acta  of  th^  legislature  (for  although  ttiis  chactei^  • 


'  * 

\  ^ 
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THE  undertakes  to  erect  a  corporation,  yet,-  in  fact,  m 
TOWN  OF  corporation  ever  existed,  or  was  erected  by  these  grants) 
VAWLET  hi|vc  bad  the  management  and  disposition  of  the  8ch<wl 
V.  right,  The  statutes  of  the  state  make  it  the  duty  of  the 
D.  CLARK  towns,  in  their  corporate  character,  to  make  provision 
&0THER8.  for  the  support  of  free  schools,  within  the  town,  and 
*  under  the  management  of  the  town  authorl^.  Tfcese 
school  rights  having  been  originally  intended  to  aid  in 
the  support  of  schools.  It  has  been  holden,  ftat  the 
law,  throwing  the  duty  of  this  support  on  the  town,  Vias 

?iven  them  the  disposition  of  this  fund  for  that  purpose 
'here  being  no  manner  of  privity  between  the  town  cor- 
porations and  the  original  grantees  of  the  soil,  the  for- 
mer can  derive  no^  title  to  these  school  rights,  hut  from 
th^  law  of  the  state.  That  they  have  right  to  tbem 
ias  been  settled  by  many  decisions,  follow^  by  wufonn 
practice^ 

The  grant  to  the  society  fbr  propogating  tte  goapd 
presented  a  diflferent  case.  That  was  a  corporation, 
then  existing,  and  still  existing  in  England,  capable  by 
its  charter,'  of  holding  lands ;  and  doubtless  entitled, 
originally f  to  take  the  portion  intended  fcr  it  in  thisgranU 
Whether  this  society  was  not  so  far  connected  with  the 
national  church  and  the  realm  of  England,  as  that  its 
ritchts  were  divested  by  the  revolution,  has  neve?  been 
decided^  Actions  are  pending,  both  in  the  Qircuit  and 
State  Courts,  ?p  which  this  society  is  party,  in  rdatien 
to  these  lands. 

• 

The  glebe  right  has  generally,  in  point  of  fiict,  been 
occupied  or  disposed  of  by  the  town.  No  indivWu- 
al  I'as  been  able  to  maintain  a  right  to  one  of  these  lots, 
or  portionsjt  upon  his  ecclesiastical  cbiiracter.  It  bas 
been  holden,  on  thfe  contrary,  that  the  grant,  so  far  as 
it  undertook  to  give  one  sixty -eighth  part  fo''  a  gl^^> 
was  void,  for  want  of^a  grantee.  The  Plaintiff's  counsel 
have  been  obligingly  fayored^  by  the  present  chief  jos- 
tice  of  New  Hampshire,  with  notes  oif  the  caset>f  .^«' 
V.  JKbWer,  in  the  Supreme  Court  of  that  state  in  1806; 
in  which  Court  the  same  judge  then  precided.  To  wbJfi 
case  this  Court  is  respectfully  referred.  * 

Whether  the  better  construction  is,  that  there  *  ^ 
teservaUanf  of  these  landSj,  by  charter^  poi^tiiS  ^ 
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merdy  the  future  usci  oiv  that  a  ^rant  was  intended,      tse^ 
^\i\ch  cannot  take  effect,  for  want  of  a  grantee,  is  imma-  town  ot 
ttrUd  is  this  cas^*    The  result  is  the  same.  pawjlet 

1  The  Defendant  contends  that  there  was  a  church  d  cxark 
«f  England,  as  by  law  established,  capable  of  taking.  &oth£R8« 
Oa  this  point,  the  Plaintifi*s  counsel  will  only  remark, 

1.  That  no  grant  to  the  church  of  England,  eonomtne, 
could  mil,  even  in  England,  to  pass  the  fee.  Would 
such  a  grant  enure  to  the  see  of  Canterbury,  or  the  dio- 
cese of  London?  The  church  of  England,  in  the  aggre- 
gate, is  not  a  corporation,  but  one  of  the  estates  of  the 


1  Bat  the  grant  is  limited  by  the  words  of  the  char- 
ter itself,  to  the  church  of  England,  as  by  law  estab- 
lished, in  ifte  toitm  dfPawkU    Just  as  the  school  right 
is  to  he  for  the  support  of  schools  in  that  town,  and  the 
nght  of  fte  minister,  first  to  be  settled  there*    It  is 
i^7  Mcessary  to  draw  into  the  argument  even  the 
ohmm  intent  of  the  graritor.    The  words  themselves 
^  uoequivocal :  and   does  not  the  Defendant  himself 
'^t  his  title  upon  his  connexion  with  the  fipiscopal 
<«i«tyiiiPawlet? 

Asto  tlielaws  of  Vermont,  before  1805,  they  all  show^ 
^at  the  legislature  acted  on  the  opinion,  that  it  might 
dispose  of  these  lands,  as  public  property,  in  any  way 
it  (iooj^U  proper.  It  was  a  questiop  of  expediency  and  ' 
t^pnefy;  and  provision  is  made,  in  some  of  the  laws, 
allowiog  Episcopal  clergymen,  already  in  possession^  to 
remain  seven  years. 

With  respect  to  the  opinion  ascribed  to  a  late  judge  of 
this  Court,  it  need  only  be  remarked,  that  if  the  cause 
turned  on  the  point  supposed,  (which  does  not  appear  at 
all  from  the  record)  it  was  but  the  ,opinion  of  an  able 
judge ;  formed  and  pronounced  instantly,  in  the  course 
of  a  jury  trial,  without  case  reserved,  or  solemn  argu- 
ment; and  it  is  no  disrespect  to  say,  possibly  without  a  ' 
knowbdge  ofall  circumstances,  or  a  full  view  of  all  con^* 
sequences. 

ft 

S.  The  JMbi^Mts  contend^  that  tho  fee  may  b^v« 

I 


/ 
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•  Tflu      passed  out  of  the  king,  and  yet  not  ve8t<*c1  any  wliere^ 
^owN  ot  but  remaint^d  in  abeyance.    -But  the  lext^o!  BlacLsti^iie^ 
PA.^iiEf    which  he  cites,  does  not  tiear  liim  out    The  estate  in 
V,        aboyance,  in  the  case  pul  b    Blackstone,  is  a  fee,  reofiain- 
D.  CI.4RK  ing  after  a  freehold  has  been  granted  and  vested.     With 
4c OTHERS,  respect  to  the  freehold  of  a  gh  be,  after  the  des^th  of  the 
.^1  .  ,-^— .  parson   and  heibre  the  naming  of  a  successor,    buth 
Fearne  and  Chrfstian  maintain  the  contrary  of  Black* 
stone's  opihiun — but  that  is  not  at  all  this  case.    To 
meet  this  case,  tlie  Defendants  must  shew,  that  if  a  grant 
■  .     be  made  to  a  person  not  in  esscy  the  land  nevertheless 

passes  out  of  the  grantor,  and  remains  in  abepince  un- 
til, in  the  cour>se  of  events,  some  person  arises  into  beings 
':\^:ho  answers  the  description  in  the  grant, 

4.  The  observations  already  made  are  deemed  a  sufB-» 
cient  reply  to  the  remarks  of  the  Defendants  counsel 

ifinder  this  heM. 

» 

5.  It  is  not  supposed  possible  to  give  in  to  the  opinionji 
that  this  is  a  tnut  estatCf  granted  to  the  individuals 
named  in  tiie  charter.  The  idea  is  wholly  novel.  Not 
|L  syllable  in  the  grant  itself  intimates  any  such  thing. 
Ail  is  tBd  other  way.  How  can  it  be  imagined,  that  the 
intentiop  was  to  convoy  an  estate  in  trust  to  a  large 
number  of  iiidivi,duals,  who  were  to  be,  at  first,  tenants 
jn  comnion-^then,  to  divide  and  hiJd  in  severalty — and 
whose  estates,  by  law,  Would  descend,  in  gaveUkindf 
to  their  heirs  ?  Was  B.  Wentworth  to  be  a  trustee,  whose 

r,  estate  was  severed  by  the  charter  itself?  Was  the  corpo* 

ration  in  England  to  be  one  of  the  trustees  ?  It  is  hardly 
necessary  to  add  that  the  Court  would  not  wtry  willing- 
ly construe  this  grant  so  as  to  raise  a  trust,  which  fpom 
, .  the  nature  of  the  case  never  could  be  executed. 

This,  then,  is  a  case,  in  which  the  highest  Courte  of 
both  states  have  concurred  in  giving  to  the  grant 
in  question  a  practicable  anil  beneficial  construction ; 
nnder  which  very  m'any  estates,  are  holden,  and  the 
Court  would  not  incline  to  disturb  these  titles,  but  for  ir- 
resistible reasons.  It  must  be  remembered,  thatthereare 
'  two  hundred  townships,  granted  by  charters  p^cmly 
like  this.  In  the  whole,  tliere  are  not  probabty  mof^^ 
than  a  dozen  associations  of  Episcopalians  If  the  Court 
lijbiQnld  decide,  th^t  the  l^idaturea  ma;^  iu>l[^^pode  of 


]?EBRUABY  TERM  1815.  319, 

* 

[iicse  lands^  what  shall  be  done  \vith  them,  in  towns,     thb 
where  there  are  no  Episcopal  societies  to  claim  them  ?  town  oir 
Ave  they  to  remain,  without  owners  or  rightfijl  occu     pawxbt 
pants,  KB  such  changes  in  religious  opinions  shall  take        vJ 
place,  as  that  there  shall  be  an  Episcopal  society  in  each  nr.  clark 

town.  &OTHKBS* 

If  this  case  is  to  be  considered,  not  as  a  reservation, 
bot  a  grant;  and  if  this  grunt  is  not  void  for  want  of  a 
gi-antec;  then,  it  must,  of  necessity,  receive  this  con-  -  . 
Btructioti;  I.  e.  that  it  was  in  fact  a  grant  for  the  use  of 
such  mioistry,  or  such  religious  purposes^  as  the  town 
should  choose,  or  the  state  appoint ;  at  least,  unless  the 
church  of  England  should  have  been  established  by  law. 
T/jc  gmral  purpose  was  religious  instruction.  This 
dutytbe  laws  of  the  state  throw  on  the  tototi^,  and  it  is 
a  reasonable  construction  which  gives  this  fund,  even 
without  any  particular  grant  of  the  legislature,  to  the^ 
towns,  for  that  purpose.  This  corstruction  will  answer 
the  gcncroJ  object  of  the  grant.  In  no  other  way  can 
any  ofits  objects  be  answered^  in  one  case  out  of  fifty* 
This  puts  it  on  the  same  ground  as  the  grants  for  schods 
^nifor  the  %i$e  of  the  ministry,  (a  common  grant  in  the 
charters  in  the  eastern  part  of  New  Hampshire.)  The 
Biaiu  purposes  of  the  grants  were  education,  and  religi(na 
mtrmim — and,  in  the  events  which  have  happened, 
the  most  safe,  and  only  practicable,  construction  is  to 
give  the  funds  intended  for  the  promotion  of  these  pur- 
poses, to  those  on  whom  the  law  imposes  the  obligation 
of  makinjf  adequate  provisiafr  for  these  objects.  1  veit*. 
ture  to  say  such  is  the  law  of  New  Hampshire, 

■  .    /■ 

There  is  still  another  question,  to  which  tl\e  Plaili^ 
tilTs  counsel  wishes  to  draw  the  attention  of  the  Court  | 
and  that  is,  has  the  Court  jurisdiction  of  the  csLuae  ?  Is 
tliis  a  case  coming  within  that  clause  of  the  convStitution 
winch  gives  to  this  Court  jurisfliction  over  «  controver- 
**8iesbetv^een  citizens  of  the  same  state,  claiming  lands 
** ty  grants  of  diff»*rent  states?'*  It  is  submitted,  with 
some  confidence,  that  this  is  not  such  a  case.  These 
*^^»  grants  are  not  to  be  considered  as  the  acts  of  diffe* 
^^^ states,  in  the  sense  of  the  constitution.  At  the  time 
of  t'lelrst  grant,  both  the  pr»  sent  states  of  New  Hamp^ 
sliireand  Vermont  formed  but  one  state.  They  have 
^ecoDie  two;  by  subsequent  sttb*division.   The  first  grant 
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»  t 

f  • 

TAB      waft  made  bjr  the  state  of  Yermonty  as  much  as  by  the 
Town  ov  state  of  New  Hampshire.^  The  power  from  which  it 
pawlbt  emanated  was  the  sovereign  power  of  what  is  now  Ter- 
Vm        ttkontf  precisely  as  much  as  it  was  the  sovereign  power 
D.  ciiARK  of  wbat  ia  n6w  Mew  Uampsbire;    The  question  is,  be- 
&OTH&BS.  tweei|  an  act  of  the  sovereign  power  of ,  what  is  now 
'  Vermont,  passed  in  1761,  and  another  act  of  the  sove- 
reign |Mmer  of  Vermontt  passed  in  1805.    I(  on  the 
division  of  territory,  that  part  lying  west  atCmnxcUcut 
river  had  been  called  New  Hampshire,   and  thepait 
lying  east  of  that  river  Vermont^  instead  of  the  reverse, 
it  seems  to  the  Plaintiff's  counsel,  Uiat  in  that  case,  the 
whole  ground  on  which  the  jurisdiction   of  the  Court 
.  ever  this  case  rests,  would  have  been  removed. 

I 

It  is  easy  to  perceive  the  class  of  cases,  for  wbicbtMs 
provision  was  made;  for  example,  when  disputes  about 
boundaries  between  two  states  arise,  it  is  easy  also  to 
imagine  many  other  cases,  apparently  within  tbe  letter, 
and  yet  not  within  the  meaning,  and  so  excluded  b\  a 
just  construction  of  the  clause.  These  cases  arise  b'oni 
the  sttb«division  of  states.  One  may  imagine,  for  exam- 
pie,  that  in  the  state  of  Kentucky,  ejectments  most  be 

''  often  tried,  in  which  grants  of  Tirginia  befure  tie  divi- 
sion, and  grants  of  Kentucky  since,  might  be  respec- 
tively relied  on  by  the  parties ;  and  yet  it  would  liaidlj 
be  contended  that. that  circumstance  should  oast  the 
Courts  of  Kentucky  of  their  jurisdiction,  and  give  tlie 
cognizance  of  all  such  causes  to  the  Courts  of  the  Ini- 
ted  States.  It  might  be  said,  in  such  case,  that  the 
grants  emanated  from  different  states ;  and,  ndoiit'aii^f 
they  did  so.     Still  they  both  originated  from  a  power 

.   having  undoubted  authority  to  grant  the  territory.  ^'^^ 
first  grant  was  not  so  much  the  act  of  a  different  state, 
as  of  the  parmU  of  both  states.    Virginia,  now,  differs  as 
much  from  Virginia,  before  the  severance,  as  Kentucky 
now  differs  from  Virginia  before  the  severance.   R^"' 
tucky  ha9  the  same  power  over  her  territory  now,  as 
Virginia  had,  over  the  same  territory  formerly,    Hbeis 
therefore,  as  to  this,  to  be  considered  the  same  soverei^ 
power,  in  other  words  the  same  state.     If  inkgritl  (f 
territory — or  retention  of  jurisdiction  over  the  wbolj 
of  the  same  soil  is  necessary  to  preserve  the  identity « 
political  power,  then  Virginia  herself  is  not  what  she  v^ 
a  grant  of  het»  before  the  severance,  and  a  grant  fl*^ 
wottM  be  grants  from  different  states. 


I 

l-^sastavDf  in  repl^^  as  to  JutUdictifm.  v       ^Hm 

nie  counsel  for  the  Defendants  in  answer  to jthe  ob-  PAwia&'t 
jecti^made  to  the  jorisdirtion  of  the  Cou^t,  will  o^y        r. 
sair^tkat  this  case  is  certainly  within  the  literal  provi-  D*ci«ARa 
Am  of  fhe  cunstitutioti  and  it  is  presuraefl  the  Court  s<\\i  &o  i  as&s^ 
M  search  with  solicitude  to  find  a  far-fetched  meaning      n  ■   >i.i 
in  repugnance  to  the  letter  so  long  as  it  can  produce  no 
otUer  object  than  to  send  the  parties  to  a  trial  in  the 
Coufte  of  Vermont,  wliere  perhaps  there  is  not  a  judgii 
to  be  fottfid  bat  is  interested  for  or  agaiiist  the  Plaintiff^ 
in  this  cause. 


TAis  is  a  case  where  the  lands  in  dispute  hare  been 
jranted  by  different  states ;  that  is^  by  New  Hampshirt. 
and  Vermont. 

i 

^  Now,  although  these  states  were  all  under  one  jurisdic^ 
tion,  yet  when  the  land  was  granted  by  the  state  of  Ver* 
moot,  tbey  were  two  sovereign,  independjpnt  states,  and 
the  same  reason  exists  here,  that  ran  exist  in  any  case 
of  statecontpoversy,  for  depriving  the  states  respectiveljr 
of  toe  power  to  determine  the  dispute* 

* 

\  ^cause  is  to  be  tried  in  Vermotit,  thte  judges  ar#  * 
r  ^^^^^  ^^  "^^^  strong  injpressjions  of  a  legisla<'> 
tive  extraction,  unequivocally  made,  of  the  grant ;  and 
^  &^^  OS  what  we  claim  as  right,  they  must  decide 
against  a  pofiitivB  statute  of  their  legislature.  So  far 
t/jerefofB  is  this  case  from  being  taken  froni  the  letter  of 
the  constitution,  by  any  equitable  construction  with  a 
▼lew  to  set  up  the  spirit  against  the  letter,  that  it  is  with- 
in all  the  reasoning  that  governed  the  framers  ^f  the 
constitution,  and  nfost  perfectly  within  the  meaning  of 
that  clause ;  and  one  of  the  evils,  which  must  have  been 
intended  to  be  guarded  against,  exists,  at^  ^nf  ^A,  in 
tn«  present  case* 

^hy  Was  the  case  of  parties  claimihg  land  under  th« 
grants  of  different  states  made  cognizable  before  the 
United  States'  Courts  ?  undoubtedly  because  where  this 
state  of  things;  exists  it  is  rea^sotiable  to  suppose  that  the 
judges  of  the  states  respectively  will  feel  strong  prepos^ 
»^ssi(jn8  and  are  therefore  unfit  to  decide  the  strife  in  re- 
'^tion  to  the  powers  and  rights  of  the  cot^U^tL^eistatef^ 
VOL*  IX.  M 
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THE      It  is  the  same  reason  which  induced  the  giving  juiisft'ic 
Towir  OT  tipn  in  several  other  cases,  such  as  citiatens  of  diflferenf 
PAWiiET  states ;  and  a  state  and  citizens  of  another  state.     lu 
V.       these  cases  the  state  Courts  may  be  deprived  of  their  ju- 
D.  OLABK  risdiction ;    and  why  ?    Most  indubitably  because  the 
&OTH£RS.  the  judges  of  the  Courts  of  the  United  States  have  less 
interest,  and  fewer  prejudices  to  dvei-comc,  and  the  par- 
ties will  be  more  sure  of  an  impartial  decision.    And 
can  this  reason  exist  stronger  in  any  case  than  in  the 
one  now  before  the  Conrt  ? 

Mtrch  ±Qth.    jSth$eiU....Tomi9  J. 

Stobt,  J.  delivered  the  opinion  of  the  Court  as  fol- 
lows : 

The  first  question  presented  in  this  case  is,  whether 
the  Court  has  juriadiction.  The  Plaintifis  claim  under 
a  grant  from  the  state  of  Vermont,  and  the  DcCendwvts 
claim  under  a  grant  from  the  state  of  New  Hampshire, 
made  at  the  time  when  the  latter '  state  comprehended 
the  whole  territory  of  the  former  state.  The  constitu- 
tion of  the  United  States,  among  other  things,  ejAeoA^ 
the  judicial  power  of  the  United  States  to  controversies 
«<  between  citizens  of  the  same  state  claiming  Isads  un" 
<<  der  grai^  of  different  states/'  It  w  aurgued  ftat  the 
grant  under  which  the  Defendants  claim  is  not  a  ^rant 
of  a  different  state  within  the  meaning  of  the  constita- 
tion,  because  Vermont,  at  the  time  of  its  emanation  was 
not  a  distinct  government,  bat  was  included  in  tb«  sain@ 
sovereignty  as  New  Hampshire* 

But  it  seems  to  us  that  there  is  nothing  in  ttiis  objec- 
tion.    The  constitution  intended  to  secure  an  impartial 
tribunal  for  the  decision  of  causes  arising  from  the 
grants  of- different  states;  and  it  supposed,  that  a  sta^ 
tribUQal  might  not  stand  indifferent  in  a  controTersj 
where  the  claims  of  its  o<vn  sovereign  were  in  conflict 
with  those  of  another  sovereign.    It  had  no  reference 
whatsoever  to  tlie  antecedent  situation  of  the  territoi?> 
whether  included  in  one  sovereignty   or  another,  i^ 
simjdy  regarded  the  fact  whether  grants  arose  under  ^ 
^    same  or  under  different  states.    Now  it  is  very  ds^ 
that  although  the  territory  of  Vermont  was  once  a  part 
of  New  Hampshire^  yet  the  state  of  Vermont, »  "^ 
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Wereign  capacity,  is  not,  and  never  whs  the  same  as      thx 
the  state  of  New  Hampshuf .    The  grant  of  the  Plain-   town  ox 
tiffs  emanated  purely  and  exclusively  from  the  sove-  I'Awi.k^ 
reignty  of  Vermont ;  that  of  the  Defendants  purely  and        v. 
exclusively  from  the  spverei^ty  of  New  Hauipshiri'.  D«CiABic 
Tbe  sovereign  power  of  New  Hampshire  remains  the  &e'f  U£BS* 
same  although  it  has  lost  a  part  of  its  territory ;  that  — — — — 
of  Ferment  never  existed  until  its  territory  was  sepa- 
rated from  the  jurisdiction  of  New  Hampshire.    The 
circumstance  that  a  part  of  the  territory  or  population 
was  once  under  a  common  sovereign  no  more  maket 
the  states  the  same,  than  the  circumstance ,  that  a  part 
of  the  members  of  ^pne  corporation  constitutes  a  com- 
ponent part  of  another  corporation,  makes  the  corpora- 
tion tbe  same.    Nor  can  it  be  affirmed,  in  any  correct 
sense,  that  the  grants  are  of  the  same  state ;  for  the 
grant  of  fib  Defendants  could  not  have  been  made  by  the 
state  of  Vermont,  since  that  state  bad  not  at  that  time 
any  legal  existence ;   and  the  grant  of  the  Plaintiffs 
could  not  have  been  made  by  New  Hampshire,  since,  at 
that  time,  I^ew  Hampshire  had  no  jurisdiction  or  sove- 
reign existence  by  the  name  of  Vermont.    The  case  is> 
tiier^re,  equally  within  the  letter  and  spirit  of  the 
clause  of  the  constitution.    It  would,  indeed,  have  been' 
a  sufficient  answer  to  the  objection,  that  the  constitution 
and  \m  of  the  United  States,  by  the  admission  of  Ver- 
inontiikto  the  union  as  a  distinct  government,  had  de- 
cided that  it  was  a  different  state  from  that  of  New 
Hampshire. 

The  other  question  which  has  been  argued  is  not 
without  difficulty.  It  is  contended  by  the  Plaintiffs  that 
the  original  grant,  in  the  charter  of  Pawlet,  of  « one 
^<  share  for  a  glebe  for  the  church  of  England  as  by  law 
'<  established,"  is  either  void  for  want  of  a  grantee,  or 
if  it  could  take  effect,  at  all,  it  was  as  a  public  reserva- 
tion, which,  upon  the  revolution^  devolved  upon  the 
state  of  Vermont, 

The  material  words  of  the  royal  charter  of  if6±  arc, 
<<  do  give  and  grant  in  equal  sKares  unto  our  loving  sub- 
<*  jects,  &c.  their  heirs  and  assigns  forever,  whose  names 
^'  are  entered  on  this  grant,  to  be  divided  amongst  them 
^f  into  sixty-eight  equal  shares,  all  that  trftct  or  parcel 
ff  of  land^  &c.  and  that  the  same  be  and  hereby  is  incor^ 
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■ras     , «  parated  into  a  'township^  by  the  name  of  Pawlet }  zsA 

VOWN  OF  **  ibe  inhabitants  that  do  or  ahaH  hereafter  nqhabit  t\)e 

7Awin&T  't  ^^*^  townshipf  are  hereby  declared  to  be  infranchised 

V.        <<  with  and  entitled  to  all  and  every  the  priTileges  and 

D.  OLABK  **  iramttnities  that  other-  town;)'  within  our  province  bj 

ItoTHBRS.  ^' IftV  exercise  and  enjoy.    To  have  and  to  bold  the 

..^.^....^^  <«  tract  of  land,  &c.  to  them  and. their  respective  heirs 

#«  and  assfgna  forever,  upon  the  foUoMring  condftioii8/^<ic. 

.  Upon  the  charter,  are  endorsed  the  names  of  sixtif- 

^0  persons,  and  then  follows  this  additional  clause: 
f*  His  excellency,  Benning  Wentworth,  a  tract  of  land 
^  to  contain  500  acres  as  marked  in  the  plan  B.  W. 
f*  which  is  to  be  accounted  two  shares  ;  one  share  for 
**  the  incorporated  society  for  the  propa^tion  of  the 
^  gospd  in  foreign  parts ;  one  share  for  a  glebe  for  the 
«« church  of  England  as  by  law  established ;  otie  share 
**  for  the  first  settleil  ministt^r  of  the  g(YSpel ;  one  sbare 
,f«for  the  benefit  of  a   school  in  said  town."    Tbus 
paaking  up^  witti'the  preceding  sixty-two  shares,  the 
whole  number  of  sixty-eight  shares  stated  in  the  char- 
ter. 

Before  we  proceed  to  the  principal  points  in  contro- 
irersy,  it  will  be  proper  to  dispose  of  those  which  more 
immediately  respect  the  legal  construction  of  tlic  lan- 
guage of  tbe  charter.  And  in  our  judgment,  upon  fbe 
true  construdtir^n  of  that  instrument,  none  of  fte  gran- 
tees, saving,  governor  Wentworth,  could'  legally  t^ke 
more  than  one  single  share,  or  a  sixty-eighth  part  of 
the  township.  This  construction  is  confiirmable  to  the 
letter  and  ohvious  intent  of  the  grapt,  and,  as  fu'SiS  vie 
liave  any  knowledge;  has  been  uniformly  adopted  in 
New  Hampshire.  It  is  not  for  this  Court  upon  Kght 
grounds  or  ingenious  and  artificial  reasoning  to  disturb 
a  construction  which  has  obtained  so  iincient  a  sanrtion, 

.  and  has  settled  so  many  titles,  even  if  it  were  at  first 
somewhat  dotthtful.  But  it  is  not  in  itself  doubtful ;  f^^ 
it  is  the  only  construction  vsrhich  will  give  full  effect  to 
tSl  the  words  of  the  charter.    Upon  any  other,  tbc 

'  words  *f  in  equal  shates,''  and  <«to  be  divided  amongst 
them  in  sility-eight  eqiial  shares,'*  would  be  nugatorj 
*or  senseless.  We  are  fnrttier  of  opinion  th^t  the  sfiaJ* 
for  a  glebe  is  not  vested  in  the  other  grantees  having  * 
f»B«5ity  to.  takoi  a^d  so  in  the  nature  q{  a 


<'^- 
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«e)     ^f  triiet^  attaching  to  the  grant.    It  i$  no  where      the 
gtai^^tobe  a  condition  binding  upon  such  proprietors^   towNOW 
a\t^i«awigk  other  conditions  are  expressly  specified*    Nor  pallet 
is  lb   atrast  or  use  growing  out  of  the  sixty-eighth  part        v. 
graviM  to  the  respective  proprietors,  for* it  is  exclusive  d.  glarbl 
of  t#^eBC  shares  by  the  very  terms  of  the  charter.    The  &otu£Rs^ 
grasitis  in  the  same  clause  with  that  to  the  society  for 
tie  propagation  of  the  gospel,  and  in  the  same  l&n- 
gua^}  and  ought,  tlierefore,  to  receive  the  same  con* 
&U*vft€tiQii,  unless  repugnant  to  the  context^  or  manifest- 
ly rcqttiring  a  different  one.    It  is  very  clear  that  the  . 
Boct^  for  the  propagation^  of  the  gospel  take  a  legal, 
and  iul a  merely  equitable  estate;  and  there  would  be^ 
no  repagnancy  to  the  context,  in  considering  the  glebe, 
IS  whoii)8oever  it  may  be  held  to  vest,  as  a  legal  estate. 

Vc  are  further  of  opinion  that  the  three  shares  in 
the  charter  «  for  a  glehe,"  "  for  the  first  settled  minis-* 
tet,**  and  «  for  a  school/'  are  to  be  reid  in  connexion, 
so  as  to  include  in  each  the  words  "  in  the  said  town," 
i.  e.  of  Pawlet;  so  that  the  whole  clause  is  to  be  con- 
strued, one  share  for  a  glebe,  &c,  in  the  tdwn  qfFawldf 
one  share  for  the  first  settled  minister  in  the  town  of 
PawlUf  and  one  share  for  a  school  in  tht  town  of  Paw- 
let.  , 

We  win  BOW  consider  what  is  the  legal  operation  of 
such  a  grant  at  the  common  law ;  and  how* far  it  is  af- 
fected by  the  laws  of  New  Hampsliire  or  Vermont. 

At  common  law  the  church  of  f^ngland,  in  its  aggrc-- 
gate  description,  is  not  deemed  a  corporation.  It  is  in- 
deed  one  of  the' great  estates  of  the  realm;  but  is  no 
porC)  on  that  account,  a  corporation,  than  the  nobility 
in  their  collective  capacity.  The  phrase,  f<  the  church 
of  En^Iand,^  so  familiar  in  our  laws  and  judical 
treatises,  is  nothing  more  than  a  compendious  expres«' 
sion  for  the  religious  establishment  of  the  realm,  consi- 
dered in  the  figgregate  under  the  siiperintendance  of  its 
spiritttal  head.  In  thte  sense  the  church  of  England  is 
sftid  to  have  peculiar  rights  and  privileges,  not  as  a  cor-- 
poration,  but  as  an  eeclesiastical  ifistitution  under  the 
patronage  of  the  state.  In  this  sense  it  is  used  in  magna 
cbarta,  ch.  1,  where  it  is  declared  **  qmd  ecdesut  anglir 
*^ma  ti^em  sit,  et  haieat  omnia  jura  swiintegra,  tt  Hr 
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THH      <<  beriaUi  suas  Ulcesas;**  and  lord  Coke,  in  his  commen- 

TOWN  OF  tary  on  the  textf  obrioudly  so  understands  it^  2  InsU  % 

PAVLfix  3.    The  arguitienty  therefore^  that  supposes  a  donation 

T.        to  <<  the  church  of  England/'  in  its  collective  capacitj^ 

JD.CLABK'to  be  goodf  cannot  be  bupported*  for 'no  such  corporatf 

&«)THBRs«  body  exists  even  in  legal  contemplation. 

But  It  has  been  supposed  that  the  <<  church  of  En- 
<<  gland  of  a  particular  parish/'  must  be  a  corporation 
for  certain  purposes,  although  incapable  of  asserting  its 
rights  and  powers,  except  by  its  parson  regularly  in- 
ducted.    And  in  this  res|)ect  it  might  be  likened  to  cer- 
tain other  aggregate  corporations  acknowledged  in  law, 
whose  component  members  are  civilly  dead,  iind  whose 
rights  may  be  efiectually  vindicated  through  their  rsta- 
blisbed  head,  though  during  a  vacancy  of  the  headship 
they  remain  inert ;  such  are  the  common  lav  corpora- 
tions of  abbot  and  convent,  and  prior  and  monks  of  a 
priory.  Nor  is  this  supposition  without  the  countenance 
of  authority.  , 

The  expression,  parish  church,  has  varioas  significa- 
tions.   It  is  applied  sometimes  to   a  select   body    of 
Christians  forming  a  local  spiritual  association ;  and 
sometimes  to  the  building  in  wJiich  the  public  worship 
of  the  inhabitants  of  a  parish  is  celebrated ;  but  the  true 
legal  notion  of  a  parochiaLchurch  is  a  consecrated  place^ 
having  attached  to  it  the  rights  of  burial  and  the  ad- 
ministration of  the  sacraments.     Cofou  Dig,  Esg^ef  C. 
Seld.  de  Dectm.  265.   2  Inst.  363.   1  Bum^s  Ecdes.  law, 
217.   1  JVoodeSf  314.     Doctor  Gibson,  indeed,  holds  that 
the  church  in  consideration  of  law  is  properly  the  cure 
of  souls,  and  the  right  of  tithes.    Oibs»  189.    i  BwnC^ 
Eccks.  laWf  232. 

Every  such  church,  of  common  right,  ought  to  have 
a  manse  q,nd  glebe  as  a  suitable  endowment;' and  without 
such  endowment  it  cannot  be  consecrated ;  ^d  until 
consecration  it  has  no  legal  existence  as,  a  churcb. 
Com.  Dig.  DismtSf  B.  2.     3  Inst.  203.     €tibs*  190.    1 
Bum*s  EccL  Zflw,  233.    Com.  Dig.  Esglise,  JL    DorL  of 
Fluralf  80     When  a  church  has  thus  acquired  all  ib^ 
ecclesiastical  rights,  it  becomes  in  the  language  of  U^ 
a  rectory  or  parsonage,  which  consists  of  a  glebe,  tithes 
and  oblations  established  for  tht^  maintenance  of  a  p^'^ 
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son  or  rector  to  have  cure  of  souls  witbin  the  parish,      thb 
Com.  Uig.  Ecdesiast  persons,  (C.  6.  J  town  of 

PAWtBT 

Th^e  capacities,  attributes  and  rights,  however^  in        v. 
order  to  possess  a  leg^al  entity,  and  much  more  to  be  d.  clark 
susceptible  of  a  legal  perpetuity,  must  be  invested  in  &oth£R9« 
some  natural  or  corporate  body ;  for  in  no  other  way  ■■■*■ 

can  they  be  exercised  or  vindicated.  And  so  is  the 
opinion  of  lord  Coke  in  3  Inst  201,  202,  where  he  says,  ' 
«  albeit  they"  (i,  e,  subjects)  « might  build  churches 
«  without  the  king's  license,  yet  they  could  not  erect  a 
<<spiritQal  politic  body  to  continue  in  succession  and 
«  capable  of  endowment  without  the  king's  license  j  but 
''by  the  common  law  before  the  statute  of  Mortmain. 
« they  might  have  endowed  the  spiritual  body  otice  in«- 
«  corporated  perpetuisfuiuris  temporibm,  without  any  li- 
«  cense  from  the  king  or  any  other." 

This  passage  points  clearly  to  the  necessity  of  a  spi- 
ritual corporation  to  uphold  the  rectorial  rights.     Wo 
sbaJJ presently  see  whether  the  parish  church,  after  con- 
secration, was  deemed  in  legal  intendment  such  a  corpo- 
ration.   In  his  learned  treatise  on  tenures,  lord  chief 
baron  Gilbert  informs  us  that  anciently,  according  to 
tUe  superstition  of  the  age,  abbots  and  prelates  «  were 
'^  supposed  to  b^  married  to  the  church,  in  as  much  as 
"  the  rtgW  of  property  was  vested  in  the  churchy  the  es- 
<<  tate  being  appro))riated,  and  the  bishop  and  abbot  as 
''busbaneJs  and  representatives  of  the  church  had  the  right 
*^  of  possession  in  them ;  and  this  the  rather  because  they 
<'  might  maintain  actions  and  recover,  and  hold  Courts 
"within  their  manors  and  precincts  as  the  entire  own- 
"ers;  and  that  crowns  and  temporal  states  might  have 
'<  no  reversions  of  interests  in  their  feuds  and  donations. 
"  Therefore,  since  they  had  the  possessium  in  /ec,  they 
**  might  alien  in  fee ;  but  they  could  not  alien  more  than 
"  the  right  of  possession  that  was  in  them,  for  the  right 
"  of  propriety  was  in  the  church.**    But  as  to  a  paro- 
chial parson,  <«  because  the  cure  of  souls  was  only  com- 
*'  mitted  to  him  during  life,  he  was  not  capable  of  a  fee, 
*<  and,  therefore,  the  fee  was  in  abeyance.'*    6?i/6.  Ten- 
ureSf  110,  &c. 

Conformable  herewith  is  the  doctrine  of  Bracton, 
who  observes  that  an  assize  juris  iitrum  would  not  lie 
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THB      iti  cases  of  a  gift  of  lands  to  cathedral  and  conteatual         j 
ToWir  OF  churcbesy  though  given  in  liberam  eleemosyfumt  because         j 
VAvrj^BT   Ihey  were  not  given  to  the  church  sokliff  but  also  to  a  par*         ! 
V.        son  to  be  held  as  a  barony »  non  solum  dantur  ecclesiiSf         * 
B.  CLARK  Hd  et  personis,tenend4£  in  barania;  and,  therefore^  they 
&0THBH8.  might  have  all  the  legal  remedies  applicable  to  a  fee.  .     '. 
'■■  But  he  says  it  is  otherwise  to  a  person  claiming  land  in 

right  of  his  church,  for  in  cases  of  parochial  churches, 
g^is  were  uot  considered  as  made  to  the  parson,  but  to  the 
ehurchf  quia  ecdesiis  parochialibus  non  Jit  dtmatio  persona^ 
sfd  eedesta^f  secundum  perpendi  potent  per  modum  donom  * 
iionis.  Bracton,  2S69  b,  1  Reeves  Hist,  law,  369*  And 
in  another  place,  Bracton,  speaking  of  the  modes  of  ac*  \ 

quiring  property,  declares  that  a  donation  may  well  bo  j 

ma(le  to  cathedrals,  convents,  parish  churches  and  reli^ 
gious  personages,  poterit  etiam  donatio  Jieri  in  liberam 
tleemosynamf  sicut  ecdesiis  catkedralibus,  cofwentuaUbus,^ 
parochialibtiSf  vivis  rdigiosis,  &c.  BractoUf  27»  ft.  1 
Reeve  Hist  law,  S03. 

The  language  of  these  passages  would  seem  to  consi^ 
der  catliedral,  conventual^  and  parochial  churches  as 
corporations  of  themselves,  capable  of  holding  lands. 
But  upon  an  attentive  examination  it  will  be  found  to  be 
BO  more  than  an  abreviated  designation  of  the  nature, 
quality  and  tenuceofdifferent  ecclesiastical  inheritances^ 
and  that  the  real  spiritual  corporations^  which  are  ta- 
citly refi^rred  to,  are  the  spiritual  heads  of  the  particalar 
church,  viz.  the  bishop,  the  abbot,  and,  as  more  import 
'  tantto  the  present  purpose,  the  yBVson,  qui  gent  persoti^, 
am  ecclesias. 

Upon  this  ground  it  has  been  held  in  the  year  books, 
ii  H.  '4,  84,  6,  and  has  been  cited  as  good  law  by'  Fitz- 
herbert  and  Brook,  (Fit% :  Feofft.  pi.  42. — Bro.  Estate 
pi.  49,  S.  C.  Viner^  ab.  L.  pi.  4,;  that  if  a  grant  be  made 
to  the  church  of  such  a  place,  it  shall  be  a  fee  in  the  par- 
son and  his  successors.  8i  terre  soil  done  per  ceux  parol^f 
d£dit  et  concessit  ecdesias  de  tid  lieu^  Uparson  et  ses  sHcees^ 
seurs  serra  inhenter. ;  And  in  like  manner  if  a  gift  be  of 
chattels  to  parishoners,  who  are  nr»  corporation,  it  is 
good  and  the  church  wardens  shall  take  them  in  succes- 
sion, for  the  gift  is  to  the  use  of  the  church»  37  H.  6, 
30.— 1  lOfd.  Corp.  29* . 
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In  otter  cases^he  law  looks  to  the  substance  of  the      this 
gLjt,  aiid  in  favor  of  religion,  vest  sit  in  the  party  capable  town  of 
01  taking  It.    And  notwithstanding  the  doubts  of  ajearn-  i^awlet 
iily  ftot  singular  mind,  Ferk.^Bb,  in  our  judgment  the        v. 
graxt  m  the  present  charter^  if  there  had  been  a  chui-ch  d.  clark 
aciu%  existing  in  Pawlet  at  the  time  of  the  grant,  &others* 
must,  upon  the  common  law  have  received  the  same  con-  -■     -t 

struction.  In  the  intendment  of  law  the  parson  and  his  ^ 
successors  would  have  been  the  representatives  of  the 
church  entitled  to  fake  the  donation  of  the  glebe,  ft 
woald  in  effect  have  been  a  grant  to  the  parson  of  the 
church  of  England,  in  the  town  of  Pawlet,  and  to  his 
succeswre,  of  one  share  in  the  township,  as  aii  endow- 
ment  to  be  heli  jure  eccksi(t ;  for  a  glebe  is  emphaticaU 
ly  tte  dowry  of  the  church  ,•  GUba  est  terra  qua  eonsisHt 
m  ecdedm.    Lind.  ^4. 

TJndersuch  circumstances,  by  the  common  law,  the  ex- 
jstmgparson  would  have  immediately  become  seized  of  the 
freeboW  of  the  glebe,  as  a  sole  corporation  capable  of 
rraflsmittfflg  the  inheritance  to  his  successors. 

W^Acther,  during  his  life,  the  fee  would  be  in  abeyance 

according  to  the  ancient  doctrine  CLitt.  $  6^6,6^7 Co, 

J^il  542,  5  Edw.  4,  ±05.— Dyer  71.  pL  ^S.—Hob.  338— 
^om.  mg.  Abeyance  A.  Id.  Ecclesiastical  persons,  C. 
».— Perfc^  §  709, J  or  whether,  according  to  learned  opi- 
nions in  modern  times,  the  fee  should  be  considered  as 
^uodam  modo  vested  in  the  parson  for  the  benefit  of  his 
^krch  and  his  successors,  (^Co.  Lit.  341,  a.  Copi.  Big. 
hlesiasU  persons,  C.  9. — Feame,  cont.  rem.  513,  ^c. 

(^limtian^s  note  to  2  Black.  Com.   107,  note  3 GUb. 

ttmresiis.  1  Wbodesati  U^^J  is  not  very  material  to 
to  be  settled ;  for  at  all  events  the  whole  fee  would  have 

passed  out  of  the  crown.      Litt.  §  648 Co.  Lit.  341,  a. 

^hristian^snoteubi  supra.  GUb.  tenures  113.  Nor  would 
it  be  in  the  power  of  the  crown,  after  such  a  grant  exe- 
cuted in  the  parson,  to  resume  it  at  its  pleasure.  It 
voiild  b^ome  a  perpetual  inheritance  of  the  church,  not 
iable,  even  during  a  vacancy,  to  be  divested ;  though 
ty  consent  of  all  parties  interested,  viz :  the  patrr>n,  and 
rdinary,  and  also  the  parson  if  the  church  were  full,  it 
aight  be  aliened  or  encumbered.  Xtft.  $  648.  Co.  Lit. 
^S.  Ferk.  §  BB.^-^-d  Bum^s  ecclesiast.  Una  bSB. 
VOL.  IX.  M 


/ 


839  SUPREME  COURT  U.  & 

iwL         But  in  as  much  as  there  was  not  anj^hurch  duly  c^ot&e^ 
TOWH  or  crated  and  established  in  Pawlet  at  the  time  of  tb^   char 
PAWI.BT  ter,  it  becomes  necessary  further  to  enquire  whetlier/  at 
V.        common  law,  a  grant  so  made,  is  wholly  void  for  want 
B.  cxABK  of  a  corporation  baring  a  capacity  to  take. 
Mothers. 

«    '  In  general  no  grant  can  tak& -effect  unless  there  be  a 

sufficient  grantee  then  in  exifttcnce.  This,  in  tbe  case  of 
corporations,  seems  pressed  yet  f urtlier  j  forif  ftewbe  an 
aggregate  corporation,  having  a  head,  as  a  mayor  uid 
commonalty,  a  grant  or  devise  made  to  the  torp^ti^a 
during  the  vacancy  of 'the  headship  is  merely  void;  al- 
though for  some  purposes^  as  for  the  choice  of  a  head, 
the  corporation  is  still  considered  as  hating  a  I^  enti- 
ty, 13  Ed.  4,  8. 18  Ed.  4,  »,  Bro.  CarporaHoih  ^^9  B9.— 
Oalison,  R.  3i.— 1  Kijd.  Corp.  106, 107,— Per*.  §  S3, 50. 
Whether  this  doctrine  has  been  applied  Ho  \wffochial 
churches  during  an  avoidance  has  not  appeared  in  any 
authorities  that  have  fallen  within  our  notice;  an&v^r- 
haps  can  be  satisfactorily  settled  only  by  a  recurrence 
to  analogous  principles,  which  have  been  apjdied  to  tte 
original  endowments  of  such  churches. 

We  have  already  seen  that  no  parish  church,  as  snchf 
could  have  a  legal  existence   until  consecration;  atid 
c :)nsecration  was  expressly  inhibited  unless  upoi\  a  suit- 
able endowment  of  land.    The  cannon  law,  folloVm? 
the  civil  law,  required  such  endowment  to  be  made  or  a^ 
feast  ascertained,  before  the  building  of  the  church  was 
begun.     Gibs^  189. — 1  Btim^s  Ecdes.  tew,  233.    TH^ 
endownaent  was  in  ancient  times  commonly  made  bj  an 
allotment  of  manse  and  glebe,  by  the  lord  of  the  maiioO 
who  thereupon  became  the  patron  of  the  rburch.    Other 
persons  also  at  the  time  of  consecration  often  contribut- 
ed small  portions  of  ground,  which  is  the  reason,  we  ait 
told,  why,  in  England,  in  nrany  parishes,  the  glebe  i 
not  only  distan1;from  the  manor,  butKes  in  remote,  din- 
ded»  parcels,  Ein.  Pan  dut:  222, 223,  died  in  i  Bunlh 
Ecdes.  laWf  234.    The  manner  of  foundmg  the  church 
and  making  the  allotment  was  for  the  bishop  or  bis  cow-  .j 
missioner  to  set  up  a  cross  and  set  forth  the  groBotf 
where  the  church  was  to  he  built,  and  it  then  beciW    . 
the  endowment  of  tlie  church.    Degge.  p.  1,  ci*  1%^  . 
1  Bum%  Eceies.  law,  233^ 
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l^Tom  this  brief  history  of  the  foundation  of  parson-      thx 
iLgeft  %ad  churchesy  it  is  apparent  that  there  could  be  no  town  of 
spVsttiial  or  other  corporation  capable  of  receiving  live-  fawlet 
i-y  of  seizin  of  the  endowment  of  the  church.    There        r. 
could  le  no  parson,  for  he  could  be  inducted  into  office  d»  cijliuc 
only  as  a  parson  of  an  existing  church,  and  the  endow-  &  others^ 
iDeAt must  precede  the  establishment  thereof.     Nor  is  it         »     ■■ 
even  fainted  that  the  land  was  conveyed  in  trust,  for  at 
tkva^  e«riy  period  trusts  were  an  unknown  refinement. 
*1:\a  land  therefore  must  have  passed  out  of  the  donorsi 
it  at  allf  without  a  grantee,  by  way  of  public  appropria*         ' 
tion  ordedication  to  pious  uses.  In  this  respect  it  would 
form  an  exception  to  the  generality  of  the  rule,  that  to 
makt  a  grant  valid  there  must  be  a  person  in  esse  capa- 
ble  of  taking  it.    And  under  such  circumstances  until  i^ 
parson  should  be  legally  inducted  to  such  new  cliurch,  ' 
the  4eei>ftte-lands  would  remain  in  abeyance,  or  be  like 
the  hmiUas  jacens  of  the  Roman  code  in  expectation  of 
an  Mr,  This  would  conform  exactly  to  the  doctrine  of 
tkke  mil  law,  which,  as  to  pious  donations,  Bracton  has 
not  scrupled  to  affirm  to  be  the  law  of  England.  Res  vero 
sacra,  rdigiosoRf  et  sanctce  in  nuUius  b&nis  sufU^  quod  enim 
dirrini juris  esf,  id  in  nidlius  hominis  bonis  est^  immo  in 
bonk  id  hominum  censura,  ^c.  Bes  quidam  nvUius  dicun- 
Jut  ftmlms  modiSf  ^c.    Item  censura  (ut  dictum  esUJ 
stcttt  res  mcTOR  religiosce  et  sanctcef    Item  casu^  sicut  est 
hoereditaB  jacens  ante  additianem9  sed  faUit  in  hoc^  quia 
susHnet  rtcem  personce  defunctif  vel  quia  speratur  future, 
heereditas  ejus^  qui  adibit    Bracton,  8,  a.    Justin*   in-  • 

stit  lib,  %,  ixU  1. — Co.  Lit.  342.  on  Lift.  §  447. 

Nor  is  tikis  a  novel  doctrine  in  the  common  law.    Iq 
the  familiar  case  where  a  man  lays  out  a  public  street  or 
b/ghway,  there  is,  strictly  speaking,  no  grantee  of  the 
easement,  but  it  takes  effect  by  way  of  grant  or  dedica-  ^ 
tion  to  public  uses.    Lade  v.  Shepherd,  2  8tr.  1004^. 
Bok  in  Harg.  78.    So  if  the  parson  or  a  stranger,  pur- 
chase  a  beU  with  his  own  money  and  put  it  up,  the 
property  pas^  3S  from  the  purchaser,  because,  when  put 
up,  it  is  consecrated  to  the  church,  11  H,  4, 12,  1  Kyd. 
Corp.  29,  SO.    These  principles  may  seem  to  savour  of 
the  ancient  law ;  but  in  a  modern  case  in  which,  in  argu- 
ment, the  doctrine  was  asserted,  lord  Hardwicke  did  not 
d^ny  it,  but  simply  decided  that  the  circumstances  of  that 
i^e  did  not  amount  to  a  donation  of  the  land^  on  wbiclf 
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THE      a  chappei  bad  been  bailt,  to  public  and  pious  qsos.    JU-^ 

Twuw  or  tomty  General  r.  Foley 9 1  JHck.  K.  363.    And  in  an  in - 

PAWI.ET  termcdiate  period,  lord  chief  justice  Dyer  held  that  if  the 

T.        crown  by  a  statute  renounced  an  estate^  the  title  was 

p.  CLARK  gone  from  the  crown»  although  not  vested  in  any  other 

&0THEBS*  pei'sqny  but  the  fee  remained  in  abeyance. 

It  is  true  that  Weston,  J.  was,  in  the  same  ctise,  of 
a diflerent  opinion;  but  Ioi*d  chief  baron  Comyiis  has 
quoted  Dyer's  opinion  without  any  mark  of  disapproba- 
tion.   Com.  Dig.   Meyance,  A.  1. 

For  the  reasons  then  that  have  been  stated^  a  dona- 
tion by  the  crown  fur  the  use  of  9,  non-existing  parish 
church,  may  well  take  effect  by  the  common  law  oa  a 
dedication  to  pious  uses,  and  the  croyirn  weuld  thereupon 
be  deemed  the  patron  of  the  future  benefice  when  brought 
into  life.    And  after  such  a  donation  it  would  not  bo 
competent  fur  the  crown  to  resume  it  at  its  own  will,  or 
alien  the  property  without  the  same  consent  whicli  is 
necessary  for  the  alienation  of  other  church  property* 
viz:  the  consent  of  the  ordinary,  and  parson,  if  the  1 
church  be  full,  or  in  a  vacancy,  of  the  ordinary  aZone.       I 

And  the  same  principles  would  govern  the  case  before 
the  Court  if  it  were  to  be  decided  upon  the  mere  footing 
of  the  common  law.  If  the  charter  had  been  of  a  town- 
ship in  England,  the  grant  of  the  glebe  would  have  taken  I 
effect  as  a  dedication  to  the  parochial  chuccb  of  £o|^- 
land  to  be  established  therein. 

Before  such  church 'were  duly  erected  and  consecrat- 
ed the  fee  of  the  glpbe  would  remain  in  abeyance,  or  at 
{east  be  beyond  the  power  oC  the  crown  to  sdien  without 
the  ordinary's  consent.  Upon  the  erection  and  coose- 
cration  of  such  a  church  and  the  regular  induction  of  a 
parson,  such  parson  and  his  successors  would,  by  opera- 
tion of  law  and  without  further  stct|  have  taken  tjie  in- 
heritance jfi^re  eodestoR. 

Let  us  now  ^ee  how  far  these  principles  were  applica- 
ble to  New  Hampshire^  at  the  time  of  issuing  of  the  char- 
tcir  of  Fawlet 

IS^ew  Hampshire  wa9  orjiginally  «l«cte4  into  ^  v^ 
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pro^mee  in  tihe  3ist  year  of  Charles  2d,  and  from  thence      thb 
unViV  the  revolution^  continued  a  royal  province,  under  Tov^wo* 
tihe  uamediate  control  and  direction  of  the  crown.    By   fav^let 
tkefintroyalcommission granted  in  31,  Charles 2,  among        v. 
other  things,  judicial  powers,  in  all  actions,  w^ere  grant-  d.cuirk 
ed  tothe  provincial  governor  and  council,  <<  so  always  &oTH£R8f 
^'Mthetorm  of  proceedings  in  such  cases,  and  the 
^* judgment  thereupon  to  he  given,  be  as  consonant  and 
'^agreable  to  the  laws  and  statutes  of  this  our  realm  of 
<<  England,  as  the  present  state  and  condition  of  our  sub- 
<<jects  inhabiting  within  the  limits  aforesaid  (L  e.  of  the 
'^  proTince)  and  the  circumstances  of  the  place  will  ad- 
**miV^  Independent,  however,  of  such  a  provision,  we 
take  it  U>  be  a  clear  principle  that  the  common  law  in 
force  at  the  emigration  of  our  ancestors  is  deemed  the 
birth  right  of  the  colonies  unless  so  far  as  it  is  inappli- 
cable to  their  situation,  or  repugnant  to  their  other 
rights  and  privileges.     Jifartimi,  the  principle  applies 
ttt  a  royal  province. 

By  tbcsame  commission  or  charter  the  crown  grant- 
ed to  the  subjects  of  the  province,  "  that  liberty  of  con- 
'^  science  sUaJl  be  allowed  to  all  Protestants,  arid  that 
'^such  especially  as  shall  be  conformable  to  the  rites  of 
*^  tlie  church  of  England  shall  be  particularly  countenanc- 
<<  ed  and  encouraged."    By  a  subsequent  commission 
of  15  Gfw.  2,  the  governor  of  the  province  among  other 
things,  is  authorized  '<  to  collate  any  person  or  persons 
^^  to  any  churd^,  cliappels,  or  other  ecclesiastical  bene- 
*f£cea,  within  our  said  province,  as  often  as  any  shall 
'^happen  to  be  void,"  and  this  authority  was  continued 
and  confirmed  in  the  same  terms  by  royal  commissions,  • 
ml  Geo.  3,  and  6  Geo.  3.    By  the  provincial  statute  of 
13  JinUf  ch.  43,  the  respective  towns  in  the  province  were 
authorized  to  choose,  settle  and  maintain  their  ministers, 
and  to  levy  taxes  for  this  purpose,  so  always  that  no  per- 
son who  constantly  and  conscientiously  attended  public 
worship  according  to  another  persuasion  should  be  ex- 
cused from  taxes.    And  the  respective  towns  were  fur- 
ther authorized  to  build  and  repair  meeting  houses,  min- . 
ulster's  houses  and  school  houses,  and  to  provide  and 
pay  schooUmastenu    This  is  the  whole  of  the  provincial 
and  royal  legislation  upon  the  subject  of  religion. 

In  as  much  as  liberty  of  conscience  was  attowed  and 
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THR      the  church  of  England  was  not  exclusive!/  e9tablift1\eir» 

TOWN  OF  the  ecclesiastical  rights  to  tithes, oblations  and  oth^r  uue« 

P4LWE£T  had  no  legal  cxist^n^e  in  the  province.    Neit^er^  upm 

V.        the  establisltmcnt  oi'churches,  was  a  consecration  by  the 

D.  CLABK  bishop,  or  a  presentation  of  a  parson  to  the  ordinai'v,  id- 

&OTU£Rd.  dispenslhle ;  for  no  bishopric  existed  within  tiie  pro- 

1  vince. 

But  the  comtnon  law  so  far  as  it  rosppcted  the  wection 
of  churches  of  the  Episcopal  persuasion  of  England,  t\\« 
right  to  pi*escnt9  0r  collate  to  such  churches,  and  the  cor- 
porate capacity  of  tiie  parsons,  thereof  to  take  insucces- 
sion,  seems  to  have  been  fully  recognized  and  sidoptid, 
Jt  was  applicable  to  the  situation  of  the  province^  was 
.  avowed  in  the  royal  grants  and  commissions,  and  expli- 
citly  referred  to  in  the  appropriation  of  glebes,  in  almost 
ail  the  charters  of  townsliips  in  the  province.    And  it 
seenrs  to  be  also  clear  that  it  belonged  to  the  crown  ex- 
clusively, at  its  own  pleasure,  to  erect  the  church  in  each 
town  that  should  be  entitled  to  take  the  glebe,  and  apan 
such  ei-ectiim  to  collate,  through  the  governor,  a  pardon 
to  the  benefice.    The  i-espective  towns  in  their  corpo- 
rate  capacity  had  no  control  over  the  glebe;  5(it  in  as 
much  as  they  were  bound,  by  the  pronncial  statute,  to 
maintain  public  worship,  and  bad  therefore  an  interest 
to  be  eased  of  the  public  burthen,  by  analogy  to  the 
common  law  in  relation  to  the  personal  property  of  tbe 
parish  church,  the  glebe  could  not,  before  the  erection  of 
a  church,  be  aliened  by  the  crown  without  their  coDsent; 
nor  after  the  erection  of  a  church  and  induction  of  a  par- 
son, could  the  glebebe  aliened  without  the  joint  consent  of 
tlie  crown  as  patron,  the  parson  as  persona  ecctesicB>  and 
the  parishoners  of  the  church  as  having  a  temporal  as 
well  as  spiritual  interest,  and  thereby  in  effect  represent- 
ing the  ordinary. 

But  a  mere  voluntary  society  of  Episcopalians  witiiin 
^  a  town,  unauthorized  by  the  crown,  could  no  more  enti- 
tle themselves,  on  account  of  their  religious  teoets,  to 
the  glebe,  than  any  other  society  worshiping  therein. 

The  church  entitled,  must  he  a  chnrch  recognized  ifl 

law  for  this  particular  purpose. .  Whenever  therefore 

within  the  province,  previous  to  the  cevolution>  an  Ejw- 

^^      copal  church  was  duly  etected^the  crown^  in  «iy  toff»> 
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he  parsons  thereof  regularly  inducted  had  a  right  to  tlie      thb 
E;Vcbe4n  perpetual  succession.     Where  no  such  church  town  of 
was  duly  erected  hy  the  crown,  the  glebe  regained  as  aii  pawlbt 
JiKredikis  jojcens^  and  the -state  which  Bucceeded  to  tJiO        t. 
rights  of  the  crown,  niigJit,  with  the  assent  of  the  town,  n.  ci^akk 
alien  or  encunibiT  it;   or  migi^t  erect  an  Episcopal  &oth£R9# 
chuTch  therein,  and  collate,  either  directly,  or  through  ^»>.-*....m.  ■. 
the  vote  of  the  town,  indirectly,  its  parson,  who  would 
thereby  become  seized  of  the  glebe  j7*re  ecdesicRf  and  be 
a  corporation  capable  of  transmitting  the  inheritance. 

Such  in  owr  judgment  are  the  rights  sfnd  privileges  of  the 
Episcopal  churches  of  New  Hampshire,  and  the  legal 
principles  applicable  to  the  glebes  reserved  in  the  various 
townships  of  that  state  previous  to  the  revolution.  And 
without  an  adoption  of  some  of  the  common  law  in  the  .^ 
manner  which  I  have  suggested,  it  seems  very  difficult 
to  give  full  effect  to  the  royal  grants  and  commission!?, 
or  io  uphold  that  ecclesiastical  policy  which  the  crown 
bad  a  right  to  patronize  and  to  which  it  so  explicitly  ' 
avowed  ite  attachment. 

It  seems  to  be  tacitly,  if  not  openly,  conceded,  that  be- 
fore the  revolution,  no  regular  Eprscopal  church  was  es- 
tablished in  Pawlct.  By  the  revolution  the  state  of 
Vermont  succeeded  to  all  the  rights  of  tiie  crown  as  to 
the  unappropriated  as  well  as  appropriated  glebes. 

Jt  now  ftcrefore  becomes  material  to  survey  the  s^- 
tutes  which  the  state  of  Vermont  has,  from  time  to  tiijlie, 
passed  on  this  subject.  / 

By  the  statute  of  26th  of  October,  1787,  the  selep^men  - 
of  the  respective  towns  were  authorized  duringjthie  thcH 
septennary  (which  expired  in  1792,)  to  take  the  care  and 
inspection  of  the  glebes  and  to  lease  the  same  for,  and 
during;the  same  term ;  and  further,  to  recover  possession 
of  the  same,  where  they  had  been  taken  possession  of  by 
persons  without  title  ^  but  an  exception  is  made  in  fa- 
vor of  ordained  Episcopal  niinisters,  who  during Hheir 
ministry  within  the  sanie  term,  were  allowed  to  take  the 
profits  of  the  glebes  within  their  respective  towns.  The 
statute  of  30th  October^  179*,  granted  to  their  respec- 
tive  towns  the  entire  pro^rty  of  the  glebes,  therein  sitn- 
%%fw  the  $ok  use  and  support  ofrdigums  worships  and 
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THB      authorized  the  selectmen  of  the  towns  to  lease  anAre- 

TOWBT  OF  cover  possession  of  such  f^lebes.    This  act  was  re^sealed 

FOWI.BT   b  V  the  statute  of  the  5th  of  November,  1779.     Bat  by  Iht* 

ID.         statute  of  the  5ih  of  November,  1805,  the  glebes  weit 

D.  CLARK  again  granted  to  the  respective  towns,  for  the  u^e  of  the 

AiOTHERs.  schools  of  such  ioivns ;  and  power  was  given  to  the  se- 

■  lectmen  to  sue  for  possession  of,  and  to  lease  the  same* 

By  the  operation  of  tliese  statutes,  and  especially  of 
that  of  1794r,  which,  so  far  as  it  granted  the  glebes  to  t\ie 
towns,  could  not  afterwards  be  repealed  by  the  legisla- 
ture so  as  to  divest  the  right  of  the  towns  under  the 
.  grant,  the  towns  became  respectively  entitled  to  all  the 
glebes  situate  therein  which  bad  not  been  previously  ap- 
propriated by  the  regular  and  legal  erection  of  an  Epis- 
copal church  within  the  particular  town  ;  for  in  such 
^  '  case  the  towns  would  legally  represent  all  the  parties  in 

interest,  vt^.  the  state  which  might  be  deemed  the  patron, 
and  the  parish. 

Without  the  authority  of  the  state,  however^  they 
could  not  apply  the  lands  to  other  uses  than  public  wor- 
ship; and  in  this  respect  the  statute  of  1905,  conferred 
a  new' right  which  the  towns  might  or  might  not  exer- 
cise at  their  own  pleasure. 

Upon  these  principles  the  PlaintifTs  are  entitled  to  re- 
cover, unless  the  Defendants  shew,  not  merely  that  be- 
fore the  year  1794,  there  was  a  society  of  Episcopalians 
in  Pawlet,  regularly  established  according  to  the  ruies 
of  that  sect,  but  that  such  society  was  erected  hj  the 
crown,  or  the  state,  as  an  Epis^copal  charch  Q.  c.  the 
church  of  England,)  established  in  the  town  of  rawlet 
For  unless  it  have  such  a  legal  existence,  its  parson  can- 
not be  entitled  to  the  glebe  reserved  in  the  present  charter. 

The  statement  of  facts  is  not,  in  this  x^rticolar*  very 
exact ;  but  it  may  be  inferred  from  it  that  tlie  Episco- 
pal society  or  church  was  not  established  in  Pawlet  pre- 
vious to  the  year  1802.  In  what  manner  and  by  what 
authority  it  was  then  established  does  not  distinctly  ap« 
pear.  As  the  title  of  the  Plaintiffs  is  however  prima  fi- 
de good,  and  the  title  of  the  Defendants  is  not-shown  t» 
be  sufficient,  upon  the  principles  which  have  been  stated 
^     the  Plaintiifs  would  seem  entitled  to  judgment. 
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There  is  amother  view  of  the  subject  which  if  any  doubt      the 
Hung  ofer  that  which  has  been  already  suggested  would  town  ob 
decide  the  cause  in  fiivor  df  the  Plaintiffs;    And  it  is   fawxet 
entatM  to  the  more  wi^ight  becausie  it  seems  in  analagous        v. 
€ases  to  have  received  the  approbation  and  sanction  of  b.  culrk 
tlieitate  Coarts  of  New  Hampshire.    In  the  various  &OTHBBSi 
rojal  charters  of  townships  in  which  shares  have  been 
fesenred  for  public  purposes  (and  they  are  numerous)  it 
iias  been  held  that  the  shares  fioir  the  first  settled  minister 
and  for  the  benefit  of  a  school,  were  vested  in  the  town 
in  its  cnporate  capacity ;  in  the  latter  case  as  a  fee  sim- 
ple abaoiute^  in  the  former  case  aS  a  base  fee,  determine 
abb  Qpm  the  Settlement  of  the  fir^t  minister  by  the 
tom» 

\ 

The  foundation  of  this  construction  is  supposed  to  b^ 
that  the  toWn  4s  by  law  obliged  tb  maiiitain  public  wor- 
ship uid  public  schools ;  and  that  therefore  the  legal  ti*^ 
tie  ought  to  pass  to  the  tOwn,  which  i^  considered  as  the 
1^  ustd  que  use;     By  analogy  to  this  reasoning  the 
share /dc  a  glebe  might  be  deemed  to  be  vested  in  the 
tofvn  for  the  use  of  an  Episcopal  church;  and  then  be- 
fore  any  such  church  should  be  established,  and  the  use 
^xecoted  in  its  parson^  by  the  joint  assent  of  the  legisla- 
ture and  thetown,  the  land  might  at  any  time  be  appro- 
priated to  other  purposes; 

We  do  not  profess  to  lay  any  i)articular  stress  on  thia 
last  consideration,  because  we  are  entirely  satisfied  f6 
rest  the  decision  upon  the  principles  which  have  been 
before  asserted; 

On  thi^  whole,  the  opinion  of  the  majority  of  the  Court 
is,  that  upon  the  special  statement  of  facts  by  the  parties^ 
judgment  ought  to  pa^s  for  the  PlaintifTsi  . 

Jomfsoiff  X  The  dii^culties  in  this  case  appear  to  m« 
to  arise  from  refining  too  much  upon  the  legal  princi-^ 
^les  relative  to  ciecksiastical  property  under  the  laws  of 
England. 

I  find  no  difficulty  in  getting  a  sufficient  trustee  itf 
sustain  the  fee  until  the  uses  shall  aVise^ 

It  is  not  material  i;iiether  the  cbrporatim  of  Fa^pli^^ 


538  SVPRBMB  COURT  U.  8. 

cmsist  of  the  proprietors  or  iobabitftiita^  Ute  g^tit 
nwir  urn  certainly  vests  the  legal  interest  in  ,the  proprietor  ;  and  it 
VAWiAT  is  in  noting  inconsistent  with  this  idea  to  admit  that 
Vi  the  corporate  powers  of  the  town  of  Fawlet  are  -nested  in 
B.  oJmAJOK  the  inhabitants.  The  proprietors  may  still  well  be  held 
&0THBB8.  trustees,  but  the  application  of  the  trust  may  be  subvert 
•— •«—  to  the  will  of  the  whole  combined  population^ 

I  therefore  construe  this  grant  thu8«  we  irestin  yau 
ao  much  territory*  by  metes  and  bouridSf  in  trust  to  ^« 
vide  the  same  into  sixty-eight  shares ;  to  aasigii  one 
share  in  fee  to  each  of  youf  the  grantees,  two  to  thego- 
venor,  one  to  the  church  of  Englimd  as  by  law  eatab]is2r» 
ed»  &c.  This  certainly  would  be  a  sufficient  donvey* 
ance  to  support  the  fee  for  the  purposes  preacfited. 

But  the  difficulty  arises  on  the  meaning  of  tiie  words 
<<  church  of  England  as  by  law  established/'  This  was 
unquestionably  meant  to  set  apart  a  share  of  the  land 
grantedf  for  the  use  of  that  class  of  Chrisitians  known  by 
the  description  of  Episcopalians*  Bat  was  It  competent 
for  any  man,  or  any  number  of  men  to  enter  upon  thi»  I 
land,  without  any  legal  dcslgnatioo  or  oipmizatk^n  ideii-  ' 
tify ing  them  to  come  within  the  description  of  personstfor 
whose  use  this  reservation  was  made!  1  tbiak  not. 
Some  act  of  the  town  of  Pawlot,  or  of  the  legislatnre  of 
the  state,  or  at  least  of  Episcopal  jurisdiction,  became 
necessary  to  give  form  and  consistency  to  thercesiiff  que 
Me,  until  such  person  or  body  became  Gonstituteif  knd 
recognized.  I  see  nothing  to  prevent  the  legislstiiiv 
itself  from  maidng  an  appropriation  of  this  priperty. 

Their  controlling  ppwer  oi^er  the  eorporate  boiy  dc- 

,     nominated  the  town  of  Pawlet,  certainly  sanctioned  such 

an  act;  and   before  the  act  passed  in  this  case  there 

does  not  appear  to  have  been  in  existence  a  person,  or 

body  of  men,  in  which  the  use  could  have  vested. 

I  therefore  concur  iu  the  decision  of  the  Courts 
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OTIS  V.  WATKINS.  1815i 

March    10t!|f 

ERROR  to  tbe  Sapreme  Judicial  Court  of  thej^thefi^^^rta. 
eonmKin  wealth  of  Massachusetts,  under  the  25th  section  ted  in  aspeeiai 
of  the  jodkiftry  law  ^f  the  United  States,  vol.  1,  p.  63,  ^^^  ^°.  "**?»• 
in  an  action  of  trespass  by  Watktns  against  Otis,  a  depu-  S^a^jtSifiS 
ty  collector  for  the  dIstHct  of  Barnstable,  for  taking,  *«»»  y^*.^  »: 
carryiiij  away  ai>d  destroying  the  Plainti^s  schoolier  Sl^^^^ 
JPri^itlsAip  and  h^r  cj^rgo  of  cod^flsb.  ^e  facts  be 

proved  as  8ta<r 

The  D(^fendant  pleaded  that  he  was  a  depitty  collector  *m  Ae  judge  to 
forthedistrietof  Barnstable^  that  by  the  11  th  section  of  *^«^^^^- 
the  act  <tf  congress  of  the  tbthef  ^prilf  1808,  Cvol.  9,  p.  ^ctsao  prov«l 
150J  tt  is  enacted,  •<  that  the  collected  of  the  customs  <^o  ."<*.»  ^ 
♦<  be,  and  they  arc  hereby  respectively  authorized  to  de-  ^^*^  the 
*'  tain  aaiy  vessel  ostensibly  botind  ^ith  a  cargo  to  some  part  of  the 
«  other  ^Pt  of  the  United  States  whenever,  in  their  j^^^'^^^^^^ 
<<  opinions*  tb^  intention  is  to  vi(date  or  evade  any  of  the  justify  the  da. 
'' pfovisiottS  of  the  dcfe  laying  an  embargo,  until  the^«"^»  ^-^^ 
«  decfflioti  off  tlic  president  of  tl»e  United  States  be  had  the^uh'^aeo^ 
"thereupon.**    That  U|e  schooner  Friendship  with  her  tion  of  the  em- 
cargo,  was  lying  in  the  harbor  of  Proyincetown,  in  the  ut^^gsST'of^ 
distriot  of  Barnstable,  ostensli)Iy  bound  to  some  otiier  April,  isos, 
port  in  !9i«5  United  States,  in  the  aijinim  of  the^ collector^  ^^  ®j^p»  ^^» 
"with  ttn  intent  to  violate  or  evade  the  provisions  of  the'showr  that  hia 
acte  aforesaid ;  whereupon  the  collector,  by  the  Defen-  '^p*"**"  ^«* 
dant,  his  deputy,  caused  Hie  said  vessel  and  her  cargo  ^^^y^e  used 
to  be  detained  and  removed  from  the  port  and  harbor  of  reasonable    ' 
ProTincetown  5to  the  port  and  harbor  of  Barnstable,  ^!;^^^^^^lj: 
that  she  might  b?i  securdy  kept ;  atid  t!>ere  als  >  caused  vtiningthefacts 
Iter  to  be  detained,  as  it  was  lawfid  for  him  to  do,  so  ^P<>^^  .^r[^^ 
that  the  ^clsion  of  the  president  of  the  United  States  idnned.'^'irb 
might  be  had  tliprenpon  ;  apd  that  the  i>resident,  after-  sufficient  that 
wai«ds,  on  the  3d  of  January,  1809,  upon  the  report  and  tert^n^^Se 
represettttttion  of  the  said  collector,  apptroved  and  con  opiuioii  upon 
firmed  the  detention  j  all  which  is  the  same  taking,  &c.  ^^vef^ 
To  this  plea  there  was  a  general  replication  and  issue,  ther,  ander " 
upQn  the  trial  of  whial|a  bill  of  exceptions  was  taken,  ^^^^  ^^ 
which  stated  Ibiit  tim  Defendant,  in  order  to  shew  that^o^totraL^ 
the  collector  bad  reasonable  ground  to  believe  that  tli!a'?i^^'**«P"-- 
Tessel  intended  to  violate  or  «vade  the  embargo  ^ws^^ient  oc  jEhe 
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•TI8      oflkred  in  eFidence  the  deposition  of  an  inspector  of  tiA 
if.        customs  who  testified  that  he  went  on  board  the  schoon- 
WATKiirs.  eff  at  ProTincetowOf    whicli  was   wholly  laden   with 
•..^,....  fish  in  baik»  and  a  barrel  of  beef  and  a  number  of  pad- 
frets  upon     af[;e8  of  small  storeci  and  thi*ee  or  four  barrels  of  water. 
S^'S'^oSSi  '^'****  ^  supposed  she  was  bound  to  sea  and  gave  infor- 
that  the  Tesaei  ma(ion  thereof,  and  of  liis  auspicionsy  to  the  poUector, 
intended  to  ri-  That  she  had  also  a  number  of  kegs  of  pickled  oysters 
In^  Uw«?  on  board;  and  that  he  judged  that  ths  groceries v^ere 
and  whether  sufilcient  for  the  crew  of  such  a  vessel  for  thii^  days, 
iTu^to^  &°^  that  he  had  no  doubt  of  her  being  bound  to  sea; 
reamuiMe   *  whicii  wa^  the  reason  of  his  giving  the  informatioii.  Upon 
^J^^^JJj"  cross-examination  be  said  he  had  never  lived  in  the 
uiniog  the     couttty  of  Barnstable,  and  did  not  know  the  conrae  and 
be  *iaw  teforc  '™'^""®'^  ^^  ^^^^^  trade  and  navigatioD.    It  fsrtfter  ap- 
the  presided  po^d  in  evidence,  that  on  the  i9tli  of  DecenAefi  ISO89 
Whether  the  written  ordors  were  given,  by  the  collector,  t»  <«c  An- 
SghriiS^r''  drew  Garrett  to  detain  the  schooner,  then  lying  in  Pro- 
thataict»tore-vincetown  h^boi*,  and  bring  her  to  the  portoCBarn- 
S^^one' hlrl  ^1^***®'  ^^^  ^^oro  secure  her  in  the  best  manner  possible. 
iMTtoanother,  That  ithe  distanco  from  Provincetown  to  Ifeuimttable  is 

Stetidirhc^  ^  ^^^^  ^^  "*'^®  ^^  water.    That  on  the  voyi^  sbe  acci- 
'         *  ^  dentaily  ran  ona  point  of  land,  ondcouldw^be  giotoff 

unlil  she  was  frozen  up  in  the  ice,  and  tbere  ppfflained 
until  March  following,  when  she  was  gotoif)  and  brought 
up  to  the  wharf  and  her  cargo  unladen  and  sately  stored. 
That  about  7Q  quintals  of  cod-fish  were  daifiaged,  but 
the  residue  was  in  good  order.  That  when  sl^  was  so 
/  '      detained  she  had  nine  barrels  of  water  on  board)  but  no 

bread.  That  her  sails  were  on  ^hore.  That  on  the 
lS4th  of  Becen^ber,  1$08,  the  collector  wrote  to  the  s^ 
pretary  of  the  treasury  that  be  bad  detained  the  schoon- 
er FrUndsfdp,  loaded  with  dry  cod-fiab  and  evidently  in-. 
tended  for  a  foreign  port,  as  she  had  an  unusual  qnstotity 
qf  small  stores  on  boardi  sufficient  for  such  a  voyage  and 
fully  watered,  that  their  plea  was  that  she  was  intended 
for  a  store  ship,  apd  a  neighboring  market,  botbof  vl»ick 
it  was  suificiently  evident  were  without  foundation. 
That  on  the  3d  of  January  the  secretiffy  answered,  thsJ 
the  detention  of  tlic  schooner  was  approved  and  confirm' 
cd  by  the  president.  That  the  collector  bad  used  i^ 
care  and  diligence  in  the  presmmtion  of  the  vessel  ajKl 
cargo.  That  on  the  SOtJi  of  January,  1 809,  the  sccreii- 
ry  of  the  treasury  wrote  to  the  collector,  authoriirtS 
faim  to  release  all  v^els  Retained  by  him  under  " 
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laid  illii  section  of  the  act  aforesaid^  on  bond  being  gi-      ovi» 
ven»  io  the  manner  and  to  the  amount  provided  by  the        v. 
dd  section  of  the  act  of  January  9tb,  1809.    That  on  the  watKih sw 
Idfh  of  February,  1809,  the  collector  sent  the  following — ,.     .  .  >> 
vritten  notice  to  the  Plaintiff^  Watkins^  dated  at  the 
cBsuim  liouse.  **  Sir,  I  hereby  request  of  you  as  the  own- 
«  er  ofthe  schooner  Friendship,  of  Provincetown,  de- 
« tained  by  order  under  the  11th  section  of  the  embargo 
<c  laNv  of  the  ^6tl)  of  April,  1808,  at  Barnstable,  to  give 
*^  bond  kere,  within  three  days  after  giving  this  nottfi- 
*^  cation,  agreeable  to  the  second  section  of  the  act  to 
f<  enfoRe  the  embargo  pas&ied  on  the  9th  ultimo. 

*f  I  am,  sir,  your  humble  servant, 

f*  JOSEPH  OTIS,  CMtxst&r.'' 

But  that  Watittns  wholly  refused  to  give  such  bond« 
That  Qn  the  21st  of  March,  \  808,  the  collector  wrote  to 
the  comptroller  of  the  treasury,  i^ting  that  on  the  24th 
of  DeceiDiier,  he  had  detained  the  schooner  Friendsliip 
utider  tlie  embargo  law/or  hmding  tmth  cod-fish  withaut  a 
;^^mt^  which  detention  was  approved  and  confirmed  by 
the  piicsident.  That  on  the  passage  of  the  act  of  the  9th 
of  Jaaoary,  1809,  he  notified  the  owner  that  if  he  wouM 
give  bond  agreeably  to  the  second  section  of  the  same^ 
f^  ^oMpve  her  up  to  hitHf  which  he  utterly  refused  to 
do^  or  to  unload  bis  vessel,  for  more  than  a  foi*tnight. 
^at  he  wished  to  know  whether  she  ought  not  to  bfi 
AAeHed. 

To  ttis  letter  the  comptroller  replied,  referring  the 
coUeckir  co  the  attorney  for  the  district.  That  tlie  ves^ 
s^'was  afterwards  libelled  in  the  district  Court,  for  ha^^ 
^ing  taking  her  cargo  on  board  ii|  the  tdgMf  without  v^ 
license,  and  without  the  inspection  of  the  proper  inspect- 
^g  officers  of  the  port.    Upon  trial  she  was  acquitted. 

The  Plaintiff  also  produced  a  laborer  who  stowed  the 
fisb  on  board  the  schooner  who  testified  that  tiie  vessel 
^^  was  destined  to  Boston  for  a  market,'^  and  that  the  , 
vessel  and  cargo  were  much  injured  in  consequence  ai 
the  detention*  He  also  produced  testimony  that  it  was 
Qsual  for  vessels  going  from  Provihcetown  [to  take  wart 
t^r  enough  on  board  to  last  tliem  to  Boston  arid  for  two 


sa 
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eris      or  three  weeks^  becaase  the  peo-ple  did  not  like  the  Bqbt 
1^.        Um  water.    Tliatt  it  was  iwual  to  take  eight  or  ten  harr 
WATXIHS.  rels  on  such  a  voyage.     Whereupnn  tiie  judge  who  tried 
the  cause  (chief  justice  Par9(ms)  (^barged  the  jury  <*  that 
^  the  servrai  matters  and  things  so  given  in  jevideiire  by 
«  the  Defendant^  Otts^  did  not  in  law  maintain  the  is<ue 
fi  on  bis  part;  and  also  that  it  was  the  duty  oCfhf^  coin 
h  lector*  as  C(dlector^  to  have  ased  reasonable  cvsn  in  as- 
u  certaining  the  facts  on  which  to  form  an  opfmim;  «nd 
«<^  to  transmit  to  the  president  a  atatement  «C  these  [acta 
<•  for  his  decision.*' 

The  verdict  and  judgment  bekig  against  the  Defeji- 
daii(  he  br^nght  fata  writ  of  error^ 

The  Case  Was  submitted  to  this  Court,  by  J.  LaWi 

for  the  Plaintiff  in  errors  and  by  J.  Rsijo,  of  Ma^saf^hu- 

wtin^forti^e  &^eniafd,  Upon  written  notes  of  ai|;ttmeiit. 

|.  hkM¥f  far  the  ncMiff  m  efror* 

The  question  for  comideration,  by  tbia  Coin*  on  this 
appcaU  anses  on  the  bill  of  exceptions  taken  to  the  opi- 
nion and  instruction  (if  the  judge  h**kre  whom  the  tnal 
was  iield  in  the  state  Court*  It  dividf^s  itself  i«bo  t^^o 
branches* 

1.  Whether  the  several  matters,  giyen  in  evidence  by 
Otis  and  spread  on  the  record,  maintain  the  Issue  <m 

his  part. 

^.  lil^hether  il  was  bis  duty  to  hav^  qsed  reliable 
care  in  asnertaining  the  facts  on  whioh  to  form  «ii  opi- 
nion ;  and  to  transmit  a  statement  of  lliose  faptsio  tbo 
.president  for  his  decjsion, 

1.  On  the  first  point  it  will  be  observed  that  tiie  issiio 
joined  is,  that  at  the  time  of  the.  detention  tbe  vessel  was 
ostensibly  bonnd  to  some  other  port   oif   tije  linitpd 
States,  in  the  opinion  of  the  coliectdr,  with  an  intent  ^ 
violate  or  evade  the  provisions  ^  the  srt  of  dpr^  ^' 
^808;  that  die  vessel  was  removed  frovn  ProvincctofS 
to  Barnstable,  that  she  might  be  securely  k«pt  uHtil  ^ 
decision  of  the  president  thereon  ;  and  that  the  pWP' 
dent  s^pimived  and  c<utfiioiieil.tM  9kiA  dftfoti^n. 
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Ik  {ha«  any  evidence  to  dfaow  tbafc  the  edlector  did  oTis 
not  i^utertain  ao  opinion  that  the  said  ve89eli  was  osten-  v. 
sibly  bound  to  some  oth^r  port  in  violation  of  the  em^  watkins. 
bai'go?  The  information  he  received  came  from  an 
agent  of  the  government,  Isaac  Cooper,  who  was  in- 
6]krt&r  of  customs.  He  stated  to  the  collector,  not 
w^r^  his  suspicions,  but  his  belief.  He  also  stated,  as 
tk  grounds  of  ^is  belief,  that  the  vessel  was  fully  wa* 
tered,  anil  contained  a  sufficient  quantity  of  groceries, 
stores  and  provisions  for  a  foreign  voyage :  information 
which  ig  satisfactorily  proved  to  have  been  correct,  and 
^icb  Ym  sufficient  to  excite  a  just  suspicion  of  the  in- 
tentioB  of  the  owners  of  the  vessel.  At  any  rn^  these 
eircuinatances  of  suspicion  were  sufficiently  strong  to 
repel  a^^  impltcaticm  of  ffiala  fides  in  the  collector  in 
forming  Us  opinion. 

It  IS)  however,  contended  on  the  part  of  Watkins  that 
information^  ddlng  from  such  a  source,  is  not  to  be  re- 
sptict^j,  )(ecause  Cooper  was  unacquainM  witii  the 
course  of  trade  from  Provincetown  to  Btiston ;  and  the 
qimtiiy  of  watet*  on  board  the  schooner  was  only  such 
a«  is  i^eratiy  tak^n  in  such  voyage?.  The  fact  whe- 
ther Cooper  was  acquainted  or  not  with  the  coui«e  of 
trade  is  immaterial*  The  only  question  is,  did  ptis  be- 
lieve that  he  was  competent  to  give  correct  information 
nn  the  point  He  certainly  did  think  so;  at  any  rate 
there  is  no  aridence  to  the  contrary;  and  the  circum* 
stance  rf  Cbopei*'s  being  an  inspector  of  the  customs 
^oulO  he  alaoe  suf&cient  to  accredit  his  information. 

But  even  admitting  tbe  fact  that  the  quantity  of  Wa- 
ter on  board  the  sciioener  is  accounted  for,  no  explana- 
tion is  ^ven  of  the  quantity  of  groceries,  small  stores 
^nd  provisions  on  board.  Altliough  it  may  be  contend- 
p*!  that  the  water  at  Provincetown  is  bHter  than  that  at 
Boston,  it  will  not,  I  ]>resume,  be  contended  that  the 
.groceries  and  smaH  stores  would  be  better  and  cheaper 
^  the  form^  ))iace  than  at  the  latter. 

The  circumstance  of  the  sails  belonging  to  the  vessel 
iH)t  bemg  on  b(»ard  at  the  time  of  the  detention  can  have 
no  weijrht  against  the  collector,  because  it  was  not  to  be 
supposed  he  was  to  wait  until  the  veiisel  was  on  the  very 
point  of  saiSiiii;  before  he  acted  on  his  epinion. 
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OTIB  That  the  collector  was  justified  in  removing  tlie  Ha^ 

'v»       sel  to   ProviDcetown  that  she  tnight  be  safely  kept; 
WATKIKS.  and  afterwards  in  unloading  ber  when  the  owner  re- 
fused to  give  bondf  is  settled  by  the  decision  of  this 
Court  in  the  case  of  Crcntvell  and  Ekwes  v.  MFadon. 
«  The  landing  and  stoHng  the  cargOy  whether  to  pn- 
<<  serve  it  from  injury  or  to  secure  it  from  rescoe  was  a 
<<  necessary  consequence  of  the  detention."    The  re- 
movaly  therefoi^f   of  the  vessel   from  Provincetownf 
which  is  at  the  very  extrenlity  of  Cape  Codf  to  Bvnsta- 
ble,  where  the  collector  resided  and  had  his  offiee  and 
his  agents,  wks  a  necessary  consequence  of  the  deten- 
tion, to  guard  a^nst  a  rescue,  and  to  save  the  expeow 
of  engaging  an  adequate  guard  to  take  care  of  iie  ve§- 
sd.    There  is^  in  tact^  no  evidence  to  prove  ^  mch 
was  not  his  real  motive  for  causing  the  remofftf  and  for 
unloading  the  vessel* 

2.  The  second  branch  of  the  jtidge'l  ftstmctimi  ani 
opinioti  is  eitceptionable  in  many  respects.  It  imidies 
tliat  reasonable  care  bad  not  been  used  by  the  collector 
in  ascertaining  the  facts,  on  which  to  form  aa  opinion. 
He  had  sufficient  evidence  on  which  to  farm  an  bonest 
opinion,  and  he  was  not  bound  to  gf  beyond  that  evi«- 
dence,  if  it  was  satisfactory  to  bhn. 

This  instruction  of  the  judge  also  implies  that  the  cdl* 
lector  is  answerable  for  the  correctness  or  incorrectness 
of  his  opinion.  Such  a  position  cannot  be  admitted.  If 
public  officers  were  to  be  answerable  for  error  of  judg^' 
ment,  few  would  be  venturous  enough  to  enga^  in  sp 
perilous  a  service ;  and  it  would  be  in  vain  to  sabtnit 
the  performance  of  any  duty  to  the  exercise  of  a  sound 
discretion.  Such  a  doctrine  would  establish  a  new  cri- 
teric^n  of  innocence  and  guilt;  and  judges  would  be  en- 
gaged in  measuring  the  mental  capacities  of  men.  Yet 
such  would  be  the  consequence  of  punishing  an  officer 
who  bad  discretionary  powers^  if  .the  examination  was 
not  into  the  purity  of  his  intention,  but  into  the  correct 
ness  of  the  judgment  which  influenced  his  conduct. 

But  the  princiiHes  of  Isw  and  th^  obvious  import <if 
the  embargo  act,  refute  such  a  doctrine^  It  is  not  iifi 
injury  done  to  an  individual^  or  error  of  judgmenM^^ 
malice  alone  that  is  the  gkt  of  prosecutions  ^gud  ^ 
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^flWic  oflkjer  at  common  law  fi*  malfeasance  in  office,     oris 
Grross  and  flagrant  misconduct  may  justify  a  presnmp-        v. 
tion  of  maUce  J  bnt  even  swcii  misconduct,  if  it  is  prov^  wxtkisL 
to  be  the  r^uit  of  mental  imbecility  or  good  intentioned 
Ignorance,  is  pardonable.    In  th>  present  case  a  cellec 
tor,  ibcercising  the  odious  and  unpopular  duty  imposed 
upon  bun  by  the  act,  ought  surely  to  receive  simUar  in- 
Ju/gence,-  and,  the  words  of  the  act,  in  authorizinc  him 
to  detain  vessels  according  to  his  opinion  of  their  dcsti- 
nation,  give  him  this  indulgence.  In  acting  over  an  ex- 
tensive  district,  he  is  not  to  be  quesUoned  whether  he 
could  l^ve  got  better  information,  or  ought  to  have  act- 
ed  on  the  information  he  received,  if  he  acted  honesay 
and  conscientioui^Iy. 

But  this  point  is  put  at  rest  by  the  opinion  of  the 
tourt  m  the  case  of  CroweU  and  Hawes  v.  M^Faddm, 
Fthruqry  term,  1814.  It  was  there  decided  that  the  law 
placed  a  confidence  in  the  opinion  of  the  officer,  and  he 
w  bound  to  act  according  to  his  opinion ,-  and  when  he 
honestly  acts,  as  he  must  do  in  the  execution  of  his  du- 
tyf  be  caimot  be  punished  for  it  The  instruction^  there- 
fore,  of  the  judge  was  erroneous ;  as  it  was  calculated 
to  misiead  the  jury,  and  to  establish  another  test  of  his 
conduct  than  the  honesty  of  his  opinion* 

The  last  brancii  of  the  instruction  excepted  to  is,  that 
it  was  the  duty  of  the  collector  to  trani^mit  to  the  presi- 
sident,  for  his  decision,  a  statement  of  the  facts  which 
liad  been  thus  ascertained  with  care;    In  this  case  it  is 
contended  by  Otis  that  a  sufficient  statement  was  made 
to  the  president  for  bis  decision ;  although  the  instruc- 
tion implies  that  the  judge  was  of  a  contrary  opinion^ 
In  his  letter  to  Mr.  Gallatin  of  the  24th  December,  1808> 
he  states,  as  the  ground  of  his  opinion,  that  the  schooner 
had  an  unusual  quantity  of  small  stores  on  board,  suffi- 
cient for  a  foreign  voyage,  and  was   fully   watered, 
Thfe  statement  the  president. thought  a  sufficient  foun- 
dation for  his  decision ;  and  accordingly  approved  of 
^e  detention. 

It  has  already  been  shewn  that  the  facts  stated  by  ttid 
eollector,  as  the  foundation  of  his  opinion,  were  trtie-i 
Admitting,  however,  that  the  statement  was  incorrect^ 
or  the  facts  capable  of  explanation,  was  it  not  Hke  diitt 
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9TI8      of  Watkins  to  address  the  president  concexning  the  de- 
V.        tention  of  his  vessel^  to  correct  any  misstatements^  and 
W^TKIHS.  explain  any  dubious  facts  ?    Did  he  do  so^  and  can  he 
•.«^...««.  now,  after  such  supine  or  sullen  negligence  on  his  part^ 
complain  of  the  conduct  of  the  collector^  who  stated 
fairly"  what  he  heard,  or  of  the  conduct  of  the  president 
who  decided  upon  it?    It  is  his  fault  only  if  he  made  no 
defence,  and  took  no  steps  to  recover  his  vessel   The 
same  sullenness  of  conduct  induced  him  to  refuse  ta  give 
hond  for  the  release  of  his  vessel,  when  such  a  proposi- 
tion was  made  to  him. 

The  case  of  Bacon  v.  Otis  has  nothing  to  do  vdSk  ills 
case. 

J.  Read,  of  MassachvsettSf  for  the  Defendant i»  crrar. 

It  is  understood  that  the  Supreme  Court  of  tbe  Uni- 
ted States  has  no  authority  under  the  law  which  autho- 
rizes this  appeal,  to  notice  any  errors  except  such  as 
appear  on  tbe  face  of  the  record,  and  immediately  re- 
spect tbe  questions  of  validity  of  constmctioii  of  the 
constitution,  treaties,  statutes,  commissions  or  aothon- 
ties  in  dispute.  This  being  the  case,  it  ia  presumed  the 
principal  question  for  tlie  decision  of  the  Court  in  the 
cause  now  under  consideration,  is,  was  the  charge 
given  by  chief  justice  Parsons,  in  the  Supreme  Court  of 
Massachusetts  on  the  final  trial  of  the  cause  now  under 
consideration,  in  conformity  witli  a  correct  and  valid 
^   construction  of  the  laws  of  the  United  States? 

He  charged  the  jury  <<that  it  was  tbe  dutyof  thccol- 
« lector,  as  collector,^  to  have  used  reasonable  care  ia 
"  ascertaining  tbe  facts  on  which  to  form  an  opinioD# 
**  and  to  transmit  to  the  president  a  statement  of  those 
*^  facts  for  his  decision." 

Collectors  of  customs  were  authorized  by  the  llti 
section  of  the  statute  of  ApriU  1808,  to  detain  any  ves- 
sel ostensibly  bound  with  a  cargo  to  some  other  port  of 
the  United  States,  whenever,  in  their  opinion,  thctotea- 
tion  is  to  violate  or  evade  any  of  the  provisions  of  ^ 
^cts  laying  an  embargo,  until  the  decision  of  the  ft^" 
dent  of  the  United  States  be  had  thereupon* 
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'Fhe  collector  of  customs  was  bound  to  have  some  ra-      ens 
tional  ground  for  his  opinion,  other^'ise  he  might  seize        v. 
all  vessels  under  any  circumstances,  and  it  would  al-  watkots. 
vrays  be  a  complete  justificatioUf  on  his  part,  merely  to 
say  tbatj  in  his  opinion,  the  vessels  seized  were  ostensi-  ' 
bly  bound  with  a  cargo  to  some  other  port  of  the  United 
States^  and  were  about  to  violate  or  evade  some  of  the 
provisions  of  the  embargo  laws.    Such  a  defence  it  is 
apprehended  woiild  not  amount,  in  all  cases,  to  a  justifi- 
catioiu    The  power  and  authority  of  a  collector  is  con- 
fined to  a  vessel  ostensibly  bound,  &c.    The  collector 
should  have  had  rational  ground  to  induce  him  to  believe 
that  tbfe  vessel  was  ostenstUy  ^ound,  &c.;  that  there  was 
an  intention  of  violating  the  embargo  laws.    In  the  case 
of  Otis  V.  Bacon,  7  Cranck,  589,  this  Court  determined 
that  Otis  detained  the  vessel  of  Bacon  unlawfully,  be- 
cause, in  their  opinion,  titere  was  no  rational  ground  of 
Bus^ion  of  an  intended  violation  of  the  embargo  laws; 
and  the  Court  in  that  case  went  into  an  examination  of 
the  facts^  in  order  to  determine  whether  Otis  had  ration- 
al groond  of  suspicion.    The  result  of  their  investiga^ 
tion  was  in  their  own  words  <<  all  rational  grounds  of 
sospicion  of  an  intended  violation  of  the  embargo  laws 
is  then  done  away,  &c.'' 

Kit  tiien  b^admitted  that  a  collector  was  bound, 
when  acting  und^  the  authority  of  the  embargo  laws, 
and.  especially  of  the  11th  section  of  the  law  of  %Bth 
^prilf  180S,  to  havi^  rational  g^und  for  his  opinions  and 
suspicions  ;s  it  is  colriiidently  believed  it  was  the  duty  of 
such  collector  to  lijave  used  those  means  to  ascertain 
facts  without  which  there  can  be  no  rational  grounds  of 
belief!  **  It  was  thjs  duty  of  the  collector,  as  collectorji 
'^  to  have  used  reasonable  care  in  ascertaining  the  factp 
'*'ou  which  to  form  an  opinion,'*  as  directed  by  the  judge 
in  the  Court  of  Massachusetts.  It  was  his  duty  as  an 
honest  man ;  as  a^  officer  in  whom  the  government  had 
placed  the  highest  confidence ;  on  whose  suspicions  de- 
pended the  property  of  hundreds. 

.1 
It  is  also  believed  that  it  was  the  duty  of  the  collector 

not  only  to  ha)^e  used  reasonable  care  in  ascertaining 

the  facts  on  w^ich  to  form  an  opinion^  but  to  transmit 

to  the  prestdei^t  a  statement  of  those  facts  for  hid  de« 
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OTIS  Collectors  were  entrusted  with  great  and  uopreceAeat- 

■it.  ei  power  under  the  embargo  laws.  They  Were  under 
WA.TKIKB.  the  highest  obligations  to  execute  the  trust  reposed  hi 
— .  them  honestly  and  faithfully.     The  power  of  coUectors 

consisted  {triDcipally  in  the  inBuence  their  Btatement  or 
representation  must  necessarily  have  on  the  mind  of  the 
president  CollectorB  were  authorized  in  certain  evtntsto 
seize  and  detain ;  but  could  detain  rniiy  until  the  will  of 
the  president  could  be  known.     His  apj^-obation  ««s 
requisite  to  a  continuation  of  the  detention,     Thepnsi- 
dent  was  by  law  constituted,  the  Bole  judge  wiiether  a 
vessel  seized  and  detained  by  a  collector  should  be  re- 
store^  or  not.     On  what  evidence  was  the  opinios  of  (be 
president  io  such  cases  to  be  fuunded  ?  The  opiniDB  of 
the  president  must,  from  the  necessity  oC  the  cate,  be 
founded  almost  unirersaliy  on  the  statement  er  rqire- 
sentation  or  the  collector.     The  collector,  under  the  em- 
bargo law,  after  be  bad  seized  a  vessel,  becane  a  wit- 
ness— and  sole  witmss  in  the  ease ;  and  a  witness  notia 
a  situation  to  be  cross  examined.     On  the  statement  or 
npreseotation  of  the  colleclo: 
opinion.     Then  it  follows  it 
bounden  duty  of  a  ctrflector  si 
fed  to  the  president  a  statem 
which  the  opinion  of  the  pre 
collector  was  bound  to  repn 

-to  the  president,  he  must  have  been  bound  to  hare 
iised  reasonable  care  in  ascertaining  those  facts*  not 
only  as  the  foundation  of  his  own  opinions  or  suspicions, 
but  also  as  the  foundation  upon  which  the  ultimate  deci- 
siun  of  the  president  must  rest. 

If  the  opinions  of  the  judge,  in  the  Court  below,  were 
considered  unsound  and  were  not  established^  it  is  appre- 
hended the  greatest  injustice  might  be  practised;  and 
as  no  case  can  readily  be  imagined  where  the  conduct  of 
a  collector  could  have  been  more  reprehensible,  than  in 
the  case  now  under  consideration,  we  beg^  the  Court 
again  to  advert  to  some  facts  in  the  cas^now  under  con- 
sideration. From  the  decision  of  the  district  Court, 
when  the  schooner  Friendship,  &c.  was  libelled  and  tri- 
ed before  that  Court  (here  perhaps  I  ought  ag^n  to  mte, 
thataftcr  Otis  seized  Watkins^  vessel,  &c.andwa8dir«t- 
,  ed  on  rertain  conditions  to  deliver  her  up,  and  WatkinsW- 
fused  to  accept  her;  Otis  libelled  her  and  pntendedlkat 
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6e    \i^  seized  her  for  loading  without,  a  permit)  the      oris 
i vi^^ge  rffliat  Count  certified  that  at  the  time  Otis  first        v. 
se^mzedthe  vessel,  (December  24th,  1808)  Watkins  was  watkins- 
Yc^^iBsUs  vesselin  bulk  in  the  day  time  with  ^^fH  ^ 
o^irf-firf  avowedly  for  the  Boston  market. ,  It  also  ap- 
year*  that  some  water  and  small  stores  were  carried 
OJ7  ioMTd,  not,  however,  so  much  as  was  usually  put  on 
b^ard  to  go  to  Boston.    Otis,  it  seems,  obtained  the  in- 
^oimiatioa  he  possessed,  from  a  stra:nger  to  the  place  ai^ 
X»  their  course  of  business.  If  ^e  knew  not  what  quan- 
tity ojf  water  and  small  stores  were  usual  he  could  not 
knov  what  was  unusual.    He  immediately  sent  a  num- 
ber of  men  to  seize,  and  detain  the  vessel,  and  had  he 
ionena  more,  the  injury  would  probablj^  have  been  tri- 
ffing.     But  he  ordered  them  not  only  to  seize  and  detain, 
^ut  to  bnng  away  and  remove  ttie  schooner  from  Pro- 
>incetown  one  of  the  safest  and  best  fiarhars  in  the  world 
"Ixi  BamstabkfSL  distance  of  more*  titan  thirty  mites.    Jn 
attempting  to  obey  his^  commands,  the  vessel  was  run 
^gromi  and  much  injured  and  the  cargo  nearly  ruined. 
3ie  afterwards  got  the  vessel  to  the  wharf  and  unloaded  it. 
'What  s^ement  did  he  make  to  the  president  ?  What  in- 
formation did  fa^  give  I  Did  he  say  he  had  rem4yoed  the  vea- 
sd'thirty  miUs?  Did  he  say  he  had  run  the  vessel  aground  • 

and  ruined.the  cargo  ?  No  I  He  studiously  avoided  say- 
ing one  word  on  the  subject.  He  stated  to  the  president 
that  the  vessel  was  evidently  intended  for  a  foreign  port, 
for,  saki  he,  she  had  an  unusual  quantity  *of  small  stor^ 
on  board;  Sufficient  for  such  a  voyage  ;.and  was  fully 
watered.  He  also  stated  that  the  plea  of  Watkins,  tha:t 
his  vessel  was  intended  for  a  store  ship  and  a  neighbor- 
log  market  was  without  foundation ;  did  he  represent 
thmes  truly  ? 

Afterwards,  on  the  3Dth  day    pf  January,  1809, 

Otis  was  directed  by  the  secretary  of  the  treasury  to  give 

up  the  vessel  and  cargo  to  Watkins.    Here  the  affair  ^  - 

would  have  ended,  but  the  vessel  and  cargo  had  been  re- 

cdved  by  running  aground,  and  Watkins  refused  under 

all  the  circumstances  to  accept  her — Otis  tlien' wrote  to 

the  comptroller  of  the  treasury,  on  the  2ist  of  March^  a 

few  days  after  he  had  unladen  the  vessel,  and  stated  that 

he  bad  detained  the  vessel  on  the  ^th  day  of  December, 

(being  the  same  day  on  which  lie  originally  seized  and 

rempred  thesaid  vessel)  iKcaust  she  was  lo^dif^  vdthoid  a 
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OTIS  permit  He  wrote  to  th^  president^  that  he  had  seized  and 
V.  detained  her  because  in  his  opinion  she  was  intended  for 
WATKUf 8.  a  foreign  port  Thus  it  is  evident  that  Otis  made  one 
statement  to  the  president^  and  a  very  different  state- 
ment to  the  comptroller.  Botii  statements  could  not  be 
true ;  and  he  carefully  avoided  stating  to  either  the  re- 
moval of  the  vessel  and  the  consequent  ruin  of  the  pro- 
perty. 

Our  attention  is  called  to  a  case  decided  at  ttie  last 
term  of  this  Court,  Crowell  eL  al.  v,  M'^FadAenf  8 
Cranoh,  94.  The  Court  observed,  «  the  law  places  a 
<*  confidence  in  the  opinion  of  the  officer,  and  he  is  bound 
^<  to  act  according  to  his  opinion  and  when  he  honestly 
f<  exercises  it,  as  he  must  do  in  the  execution  of  his  du* 
^<  ty,  he  cannot  be  punished  for  it."  It  is  believed  the 
above  opinion  does  not  change  the  principle  laid  down 
in  the  case  oi  Bacon  v.  0th f  nor  is  it  believed  to  be  against 
the  charge  of  the  judge,  in  the  Court  below^  in  the  pre- 
sent cause. 

It  is  not  contended  that  an  officer  is  bound  to  be  right 
and  correct  in  his  opinions  and  suspicions  ;  but  is  not 
an  officer  bound  to  examine  ?  Is  he  not  bound  to  enquire  ? 
Is  he  not  bound  to  have  rational  ground  for  his  opinions? 
Was  not  a  collector,  in  the  execution  of  the  embargo 
laws,  bound  to  use  reasonable  care  in  ascertaining  the 
facts  on  which  his  own  opinion  and  that  of  the  president 
nmst  depend  ?|  If  in  the  discharge  of  so  important  a 
trust  he  does  not  use  reasonable  care  in  ascertaining 
facts^  can  lie  be  said  Iwne&ily  to  exercise  his  opinion?  We 
think  not. 

The  original  action  against  the  collector  is  for  takings 
carrying  away  and  destroying  the  vessel  and  cargo,  £c. 
pfWatkins.^  If  the  collector  sliould  be  able  to  justify 
himself  under  the  11th  section  of  the  embargo  act  of 
4pril^5ihf  in  seizing  and  detaining;  still  he  has  no 
justification  in  removing  her,  withher^cargo,  from  a  safe 
and  secure  port  to  a  distant  one,  running  her  on  shore 
and  destroying  the  cargo  and  unlading  her.  It  is  not 
believed  that  the  president  himself  had,  under  that  act; 
any  authority  to  remove  the  vessel  and  cargo  as  it  was 
removed,  much  less  had  the  collector  any^uch  authority* 
But  the  president  gave  no  order  for  such  removalji  nor 
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did  he€^pr&oe  or  confirm  siicb  ^moval  for  he  was  kept      otis 
ignorant  of  it.    The  question  then  rests  on  the  power  of        v, 
the  collector,  and  is  two  plain  to  justify  the  detention  of  watkiws. 
the  Court,  in  attemping  to  elucidate  it.    An  autliority  - 
to  detain  is  not  an  authority  to  remove  or  unload,  espe* 
cially  if  there  be  no  mcessity  so  to  do  for  secwrtiy  and|we- 
servaiion.    Congress  thought  proper  in  this  section  to 
vest  collectors  with  power  to  detain  vessels  under  cer- 
tain circumstances,  until  the  decision  of  tKe  president 
could  he  had,  but  they  gave  tfiem  no  power  to  remove  or 
unload  ;  and  the  Court  will,  not  by  construction,  give 
them  power  whicl^congress  have  withheld. 

While  acting  ^irty  and  toith  good  faith  within  the  It- 
roits  of  the  power  thus  delegated  to  them  the  collectors 
are  to  be  protected,  but  when  they  transcend  those  limits 
they  must  be  answerable  for  the  consequences.  The 
collector  in  the  present  case  must  of  course  be  answera- 
ble for  all  the  damages  sustained  by  Watkins  in  conse- 
quence of  the  removal  and  unlading  and  destroying  his 
vessel  and  cargo— by  which  he  has  been  deprived  of  the 
earnings  of  many  yea|*s  devoted  to  industry  and  econo* 
my,  and  it  is  believed  he  has  been  so  deprived  wantonly 
and  unjustly  hy  the  gross  miscondtict  of  Otis, under 
color  of  authority  vested  in  him  as  deputy  collector  of 
customs — ^the  charge  and  direction  of  the  judge,  there- 
fore, to  the  jury  in  the  Court  below,  on  the  facts  dis- 
closed, was  correct. 

It  is  urged  on  the  part  of  Otis,  that  admitting  that 
Otis*s  statement  to  thfe  president  was  incorrect,  it  was 
the  duty  of  Watkins  to  have  addressed  the  president  oji 
the  subject,  to  correct  any  mis-statement  of  facts,  &c  | 
and  because  he  neglected  it  he  is  accused  of  sullen  silence* 

1.  It  is  probable  the  patient  acquiescence  (not  sullen 
silence)  of  Watkins  was  owing  to  his  ignorance  of  the 
provisions  and  details  of  the  embargo  laws* 

2.  If  he  hadknowlcdge  of  the  subject,  ought  he  to  pre* 
sume  that  Otis  would  neglecttb  state  all  the  facts  to  the  pre- 
sident? And  besides  he  had  no  opportunity;  Otis  wrote  to 
the  president  on  the  54th  of  December,  and  the  presi- 
dent approved  the  detention  on  the  3d  of  January;  ten  days 
after*   It  is  urged  Otis  Jived  in  Barnstable,  and  it  Was 
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•Tit      flierefonD  pro]per  to  remove  the  vessel  to  save  ex^de^ 

v.        that  he.might  have  her  under  his  own  eye,  Ac.    If  H  v?^rc 

wATKiin.  necessary  to  robut  the  statement,  it  is  a  fact  that  the 

town  o^Barnstable  is  twelve  miles  long,  and  Otis  did  not 

Uve  or  keep  his  office  within  four  miles  of  the  haiior. 

It  is  also  contended,  that  the  case  of  Crowell  and 
JBdwe$  V.  MFad/kn^  does  not  support  the  poiii^  con- 
tended for  in  favor  of  Otis  in  the  pr^ent  case. . 

.  In  the  case  of  M<Fadden,  the  agent  of  M^Faddcn  con- 
sented to  the  landing  and  storing  the  c^go ;  bat  on  the 
supposition  that  no  such  consent  had  been  given,  <<  the 
Courtin  thatcase^observe  that  the  landing  andstono^tk 
pargo,  whether  to  preserve  it  from  injury  or  Kcm  it 
from  rescue,  was  a  necessary  consequence  of  t&et^^^^- 
tion.  Has  Otis,  in  the  present  case,  produced  any  evi- 
dence to  show  that  it  was  necessary  to  remove  fte  vessel 
of  Watkins  to  preserve  or  secure  the  property?  1b  tte 
case  abovementioned  of  CroiveU  and  mmts  v,  Jlf^Fod- 
dtn,  the  vessel  of  M<Fadden  w?w  not  removed  from 
the  harbor  of  Hyannis,  where  she  was  fiist  detained; 
but  was  merely  brought  to  a  landing  pUu»  or  wliart 
about  one  half  mile  from  the  place  whca«  tint  detained. 

In  the  case  now  before  the  Courts  ife  t«Bd  o!  Vat- 
kins  was  removed  from  Provincetown  to  Barnstable,  a 
distance  of  more  than  thirty  miles.  The  harbor  of 
Provincetown  is  one  of  the  safest  in  the  worid ;  that  of 
Barnstable  less  secure.  By  the  removal  aDdronoiog 
aground,  the  vessel  and  cargo  of  Watidnswe»l«*«<^^' 
paliy  lost.  If  necessary  to  unlade  and  store  tke  cargo> 
it  might  have  been  better  and  easier  done  at  Province^ 
town  than  at  Barnstable. 

It  is  confidently  believed  this  Courts  will  not^  by  m- 
^tirwdihxmf  extend  the  authority  of  collectors  under  ^|*?^ 
ibargo  laws  to  distant  removals.  No  removal  will  w 
permitted  nnless  absolutely  necessary  to  preserve  or  se- 
cure the  property.  Otis  has  not  produced  a  tittle  of  e«- 
deuce  to  show  that  any  such  necessity  existed.  Oo 
other  hand  it  has  been  abundantly  proved  to  have 
unnecessary  and  ruinous^ 
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LiviirasTON^  J.  delivered  the'  opinion  of  the  Court  as  WAXKurtA 
JTeUows :  '  *- 

This  is  m  action  of  tre^ass^  hrotight  in  the  Supreme 
Judicial  Court  of  the  fcommoitwealth  of  MassachusettSy 
fer  tsJ^ingf  carrying  away  and  destroying  a  certain 
schooner  called  the  Friendship^  with  her  cargoy  belongs 
ing  to  the  Plaintiff  below. 

The  dedaratiott  is  in  common  form.  The  Defendant 
pleaded  that^  as  deputy  collector  fw  the  district  of  , 
BarastaUei  he  detained  and  removed  from  the  port  and 
harbor  of  Provincetown  to  the  port  jind  harbor  of  ' 
Barnstable^  the  said  vessel  and  cargo,  that  they  might 
be  securely  kept ;  the  said  schooner  and  cargo,  at  the 
tinie  of  such  detention,  lying  in  the  said  harbor  of  Pro* 
vincetown,  within  the  d»trict  aforesaid^  ostensibly  bound 
to  some  ottier  port  of  the  United  States,  with  an  intent^ 
in  the  opinion,  of  the  Defendant,  to  violate  or  evade  the 
provisions  of  the  embargo  laws.  He  further  pleaded 
that  he  caused  the  said  vessel  to  be  detained  so  that  the 
decision  of  the  president  ot  the  United  States  might  be 
had  thereon,  who,  afterwards,  upon  his  report  and  re« 
presentation^  did  approve  and  confirm  the  said  ie^ 
iention; 

The  Plaintiff  replies  that  the  Defendant  committed 
the  trespass  of  his  own  wrong,  and  without  any  su9h 
cause^  &c.    Issue  being  joined  thereon* 

« 

On  a  bUl  of  exceptions  taken  to  the  charge  ojT  the 
Court,  the  following  facts  appear  to  have  been  given  in 
evidence :  That  the  schooner  in  question^  in  the  montit 
of  December^  ISOS,  was  lying  at  Provlocetown>  wholly 
loaded  with  cod-fish.  She  had  also  a  barrel  of  beef,  a 
number  of  small  stores  and  groceries,  with  three  or  tour 
barrels  of.  water,  and  a.  number  of  kegs  of  pickled  lob- 
sters. That  an  inspector  of  the  customs^  seeing  the 
JPriendship  in  this  situation,  and  judging  that  the  gro- 
ceries were  Sufficient  for  the  crew  of  such  a  >  vessel  (<ov ' 
thirty  days,  and  having  no  doubt  of  her  being  bound  16 
Sea,  gave  informati6n  of  sudb,  his  suspicions,  to  the  col- 
lector, who  gave  a  written  order  to  oHe  Ganett  to  detaitt 
YOl.  IX.  M 
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6Tis  and  to  bring  her  into  the  port  of  Bai^nstable^  and  therdi 
T«  secure  her  in  the  best  manner  possible!  l%at  Ganett 
^ATKnrs*  proceeded  to  Provincetown  with  aboat  tbii*ty  men,  and 
removed  the  said  vessel  to  Barnstable^  about  ten  les^igues^ 
by  water;  but  when  ittemptihg  to  come  up  to  a  wharf, 
she  accidentally  ran  on  to  a  point  of  land  'which  pro- 
jected into  the  water^  and  there  stiick  fast.  That  she 
could  hot  be  got  off  during  ttiat  tide  which  soon  left  hei*; 
and  the  weather  was  very  cold,  and  the  harbor  was 
frozen  up  for  a  long  time,  so  that  the  schooner  could  not 
he  removed.  That  the  Defendant  gave  notice5  by  letter, 
to  the  secretary  of  the  treasury  of  the  United  StateSf  of 
the  detention  of  said  vessel,  stating^  at  the  same  time, 
his  reasons  for  believing  that  <<  she  Was  eirid^itly  in- 
tended for  a  foreign  port;"  which  detention  was  ap- 
proved of  and  confirmed  by  the  president  That^  as 
soon  as  the  weather  would  permit,  which  was  in  the 
month  of  Mairch  following,  the  Defendant  caused  the 
Said  schooner  to  be  brought  to  a  wharf,  and  unloaded 
and  secured  the  cargo.  That  about  60  or  70  quintals 
of  fish  were  damaged,  and  the  test  in  good  order.  There 
was,  also,  evidence,  on  the  part  of  the  Plaintiff,  to  prove 
that  the  Friendship  was  actually  bound  to  Boston,  and 
the  extent  of  the  injury  which  his  property  had  sos- 
t^ned. 

I'he  C/ourt  charged  the  jury  that  the  several  matters 
Imd  things  so  given  in  evidence  by  the  Defendant  «  did 
^*  not,  in  law,  maintain  the  issue  aforesaid  on  bis  part ; 
^*  and  also  that  it  was  the  doty  of  the  collector,  as  col-^ 
«<  lector,  to  have  used  reasonable  care  in  ascertaining^ 
^  the  facts  on  which  to  form  an  opinion,  and  to  trans- 
<*  mit  to  the  president  a  statement  of  those  facts  for  his 
«  decision.^*  On  an  exception  to  the  diarge,  the  cause 
now  comes  before  us,  it  having^been  removed  into  this 
Court  under  the  25th  section  of  the  judiciary  act;  and 
whether  it  were  correct  or  not,  is  the  question  which  is 
now  to  be  decided* 

This  seizure  was  made  under  the  11th  section  of  the 
act  of  the  3&th  of  April,  1808,  vol  9,  p.  150,  which  pro- 
vides <*  That  the  collectors  of  the  customs  be  and  they 
«'  are  hereby  respectively  authorized  to  detain  any  ves- 
*«  sel  ostensibly  bound  with  a  cargo  to  some  other  port 
**  of  the  United  States^  whenever^  in  their  opimoBfl^  the 
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<<  InteiitiQn  is  to  yiolate  or  evade  any  of  the  provisions      oris 
^«  of  the  acts  laying  an  embargo^  until  the  decision  of       v. 
f^  the  president  of  the  United  States  be  bad  thereupon.**  watkiw »< 

The  issue  tendere4  by  the  Defendant,  and  on  which 
the  panies  weiit  to  trial,  was  whether  the  vessel  and 
cargo  were  detained  because,  in  the  opinion  of  the  De- 
fendant, she  intended,  although  ostensibly  bound  to  a 
port  in  the  United  States,  to  violate  or  evade  the  provi- 
sions of  the  embargo  laws ;  and  whether  the  vessd  was 
removed*  to  Barnstable  that  she  might  be  securely  kept 
until  tib  d^ision  of  the  president  was  known. 

It  there  were  any  evidence  to  prove  this  issue,  it 
nbottld  have  been  left  to  the  jury  to  draw  their  own  con- 
clusions, tf  the  Defendant  bad  taken  upon  himself  to 
say  that  the  vessel  did  intend  to  violate  the  embargo 
la^fs,  and  that  sqch  removal  was  absolutely  necessary 
for  her  secure  detention,  such  charge  would  have  been 
less  excep&nable;  but  that  it  was  the  opinion  of  the 
colijQctor  that  such  violation  was  in  contemplation,  and 
that  such  removal  was  for  the  purpose  of  securing  the 
vessel,' wliich  were  the  facts  in  issue,  mi^ht  very  well 
have  been  inferred  by  the  jury  from  the  evidence  before 
them*  Indeed,  it  would  have  beerr  difficult  for  them  to 
have  come  to  a  different  conclusion';  for  the  collector, 
from  the  information  which  he  received,  could  scarcely 
fail  to  form  the  opinion  he  did;  and  there  was  no  evi- 
dence whatever  to  induce'them  to  believe  that  she  could 
have  been  removed  to  Barnstable,  considering  the  care 
which  v^as  taken  of  her  during  her  removal  and  after 
her  arrival  there,  for  any  other  purpose  but  for  that 
alleged  in  the  plea*  In  this  particular,  then,  it  is  the 
ppiiiion  of  ^  ipajoi*ity  of  the  Court  that  the  charge  wasi 
erroneous. 

The  charge  is  deemed  incorrect  in  another  respect, 
^lie  juiy  are  told  that  it  was  the  collector's  duty  to  have 
used  reasonable  cai^e  in  ascertaining  the  facts  on  wbicli 
to  foraa  an  opinion. 

This  instruction  implies  that  the  collector  is  li^.ble  if 
he  form  an  incorrect  opinion,  or  if,  in  the  opinion  of  the 
jury,  it  shall  have  been  u^ade  unadvisedly  or  without 
i^asoi^able  care.  an4  diligence;    Biit  the  law  exposea 


4M  BUPREME  COURT  V.  S, 

I 

I 

•Tif      bis.  condact  to  no  such  scrutiny.    If  it  dUls  no  iMAie 
V.    .     officer  would  be  hardy  enough  to  act  under  it.    If  tbe 
WATKurs.  jury  believed  that  he  henesUy  entertained  the  o^gioo 
ji     under  which  he  acted^  ajthongh  they  might  think  it  in- 
correct and  formed  hastily  or  without  sufficient  groandS) 
he  would  be  entitled  to  their  protection*    Such  was  tie 
opinion  of  this  Court  in  the  case  of  CrcnrntXi  mi  Hawes 
V.  M^'Faddon,  decided  at  the  last  t^rm.    T^ioesBot 
preclude  proofs  on  the  part  of  the  Plaintifi^  lowing 
malice  or  other  circumstances  which  may  in^cli  fee 
integrity  of  the  transaction.    Tbe  juryi^  then,  were  mis- 
led wlien  their  attention  was  drawn  from  tbe  fiat  whe- 
ther the  Defendant  really  entertained  such  opiaioD^  and 
were  directed  to  enquire  into  the  reasonable  are  with 
which  it  was  formedj  which  left  them  at  IVmty  h  Sni 
a  verdict  against  tbe  Defendant,  however  hoBCstly  aad 
fairly  he  may  have  acted. 

It  is  the  opitiion  of  tbe  Court  Ibat  the  jndgEsent  of  Ik 
Supreme  Judicial  Court  of  Massachusetts  mo^,  for ^^ 
reasons  assigned,  be  reversed,  and  the  cause  be  remaBd- 
fA  for  further  proceedings. 

.    Mabsha]^];.,  Ch.  J.  after  stating  the  facta  of  tbe  case, 
.   Slivered  his  separate  opinion  as  follows: 

^,  As  this  Court  can  notice  no  other  error  than  such  as 
|nay  be  founded  on  a  misconstruction  of  the  act  of  cob- 
gress  under  which  the  Defendant  justified  tiie  takiqg 
and  carrying  away  charged  in  the  declaration;  tfte 
charge  of  the  judge  can  be  considered  so  farorfj  ^^^^ 
respects  that  act. 

Tbe  section  to  which  the  plea  refers  is  ia  ttese words: 
f< Be  it  enacted/^  &c.  '. 

In  construing  this  law  it  has  already  been  dm^  '^ 
this  Court  that  the  collector  is  not  liable  for  the  deten- 
tion of  a  vessel  <'  ostensibly  bound,  witii  a  csf^  ^ 
**  some  other  port  of  the  United  States  whenever,  in  to 
<*  opinion,  the  intention  is  to  vk>late  or  evade  any  of* 
*^  provisions  of  the  acts  laying  an  embargo,  until  tte** 
•'^cislott  of  the  pr^sid^st  of  the  United  States  be  W 
^  thereon.*'    fe'or  the  correctness  of  this  opinioff  *^^ 
not  responsible. .  Jf,  in  trulh^  he  1\^  ^rmed  ¥^  V^v^ 
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il^SMVm  to  act  upon  it;  and  when  the  law  aflbrds      OTU 
Lim  no  other  guide  than  his  own  judgment^  and  declares  ^   *   v. 
I^bat-  judgment  to  be  conclusive  in  the  case  it  must  con-  WAXKiKSf 
i  BiUuteh^  protection^  althoiigh  it  be  erroneous.    The 
f-l^sl^ore^did  not  intend  to  expose  the  collector  to  the 
liazard  of  being  obliged  to  show  that  he  had  probable 
cause  for  the  opinion  he  had  formed*    If»  in  reality',  he 
had  forawd  it,  the  law  justifies  him  for  acting  upon  it. 
If  it  can  be  proved,  either  fron^  the  gross  oppression  of 
the  caBe,  or  from  other  proper  testimony,  that  the  col- 
lector dU  not  in  fact  entertain  the  opinion  under  which 
be  pmfessed  to  act,  some  doubt  may  W  entertained  of 
hfs  being  jiistified  by  the  law ;  but  if  the  opinion  avow- 
ed was  real,  though  mistaken,  a  detention  under  that 
opinion  is  lawf uL 

But  the  act  of  congress  authorizes  only  a  detention  of 
the  Tdssel,  not  its  removal.  The  collector  did  remove 
the  vessel  from  one  harbor  into  another,  a  distance  of 
about  tiiijfty  miles  by  water,  and  in  this  removal  the  in- 
jary  was  sustained.  As  an  independent  act  this  pro- 
ceeding is  not  justified  by  the  la^.  It  was  the  duty  of 
tAe  collector  to  detain  the  vessel  j  and  all  acts  whicii 
vrere  necessary,  as  means  to  the  end,  were  lawful ;  but 
unless  this  removal  was  necessary  for  the  purpose  of 
deteviion,  it  is  not  protected  by  the  law. 

Hie  charge  of  the  judge  will  now  be  examined. 

He  instructed  the  jury  <^  that  the  several  matters  and 
f<  things  so  given  in  evidence  by  the  said  William  OtiS| 
f<  did  not  in  law  maintain  the  issue  on  his  part" 

If  this  instruction  could  be  understood  as  conveying, 
to  the  jury  an  opinion  that  Otis  had  not  justified  the  de- 
tention of  the  vessel,  the  Court  would  feel  no  hesitation 
io  pronouncing  it  erroneous.  But  it  was  necessary  for 
Otus  to  justify  the  renurval  as  .well  as  the  detention,  and 
he  conki  only  justify  the  removal  by  shewing  that  it  was 
necessary  to  a  secure  detention.  Had  he  offered  any  tes- 
timony whatever  to  this  point,  it  might  have  been  incum- 
bent OB  the  judge  to  submit  that  testimony  to  the  jury. 
But  he  has  offered  no  testimony  whatever  to  it.  This 
Court  therefore  cannot  say  that  the  judge  of  the  state 
Court  has  erre^  in  saying  that  the  patters  and  things 
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•nt      ^ven.  m  evidence  by  the  said  William  Otis*  did  not  in  Uw 
T.        support  his  plea.    Certainly  they  did  not  make  out  & 
WATKUfi.  justification  under  the  act  of  congress. 


The  judge  farther  instructed  the  jury  ^' that  it  was  the 
«<duty  of  the  collector,  as  collector,  to  have  used  reason- 
**  able  care  in  ascertaining  the  facts  on  which  to  form 
<^an  opinion^  and  to  transmit^  to  the  president  ft  stoto- 
<<nient  of  those  facts  for  his  decision.^' 

The  act  authorizes  the  collector  to  detain  a  vessel  on 
bis  own  mere  suspicion,  ^  until  the  decision  of  the  Pre* 
aident  of  the  United  States^  be  had  thereupon.!' 

On  what  is  the  decision  of  the  President  to  bebsidi 
Clearly  on  the  fnrtiier  detention  of  the  vessel,  and  on  the 
future  proceedings  of  the    collector  respecting  her. 
Whenever  the  p!*esident  acts,  he  is  expect^  to  actu^n 
information  ;  and  from  whom,  in  this  instance,  i%  hia  \b- 
Ibrmation  to  be  derived?  Unquestionably  from  the  collec- 
tor.   The  law  does  not  indeed  ^ay  in  terms  that  the  col- 
lector <<sbaU  take  reasonable  care  in  ascertaining  tlie 
facts,''  or  that  he  shall  afterwards  communicate  those 
tacts  correctly  to  the  president ;  and  if  this  be  not  a  fair 
and  necessary  construction  of  the  act,  the  judge  haai 
misconstrued  the  law,  and  his  judgment  ought  to  be  re- 
versed.   But  it  seems  to  be  an  inference  which  must  be 
drawn  from  the  words  of  the  law.    It  follows  necessari- 
ly from  the  duties  of  forming  an  opinion  and  of  coflimu- 
liicating  that  opinion  to  the  president  for  his  decisiooin 
the  case,  that  reasonable  care  ought  to  be  used  in  col- 
lecting the  facts  to  be  stated  to  the  presideat  andtb&t 
the  statement  ought  to  be  made. 

I  cannot  say  that  the  Court  of  Massachusetts  has  er- 
vtA  in  its  construction  of  the  act  of  congress  under  which 
the  Defendant  justifies  the  trespass  alledg;ed  in  the  de- 
claration! 


I^^BRtJART  TERM  ±S±S.  &S» 

ITHE  BRIG  ALERTA,  and  cabg)9>  1815* 

f  JBrosgiie*,  Claimant, J  ^'•"^^  *  *^*- 

BLAS  MORAN,  i.iB£iXANt:4 
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THIS  was  an  appeal  from  the  sentence  of  the  district  The  SMa 
Court,  for  fl\e  district  of  New  Orleans,  (which  has  ^'''*' ^^'Ji^'S 
jurisdiction  also  of  a  Circuit  Court)  (bemg  oea-  ' 

tr»l)  have  jo-  ^ 

The  facts  of  the  case  were  stated  by  Washinqtoit,  X  J^^^o^he 
in  deliTering  the  opinion  of  the  Court,  as  follows :  original  Spaa^ 

iah  Ofwner,  Cm 

I'hisis  the  case  of  a  libel  filed  in  the  district  Court  of  umtedStates} 
New  Orleans,  by  Bias  Moran,  a  subject  of  the  king  of  *>«»  P*2f^ 
Spain,,  and  a  native  and  resident  of  the  island  of  Cuba*  p]^]|  tmkI 
setting  forth  that  he  is  the  owner  of  the  brig  Alertaand  whaac  force 
cargo  consisting  of  170  slaves,  which,  on  a  voyage  from  ^^^aaaJ^n  Ae 
the  coast  of  Africa  to  theHavanna,  was,  Sometime  jn  the  United  states^ 
month  of  June,  1810,  when  within  a  few  leagues  of  Ha-  ^^!,5"^^ 
vanna,  captui^ed  on  the  high  seas  by  the  UEpine,  bearing  p^5l^d». 
French  colors  j  that  a  prize  master  was  put  on  board  the 
Alerta,  ahd  17  of  the  slaves  taken  out,  after  which  the 
prize  was  ordered  to  steer  for  the  Balize,  and  was  final'^ 
!y  brought  to  the  port  of  New  Orleans,  with  the  remain- 
der of  her  cargo  consisting  of  153  slaves*    The  libel  aU 
leges  that  the  L'Epine  was  not  duly  commissioned  to 
caiiturethe  property' of  Spanish  subjects,  or,  if  so  com- 
missioned, that  she  was  armed  and  equipped  for  war  in  . 
the  port  of  New  Orleans,  and  manned  by  sundry  Ameri- 
can citizens  and  inhabitants  of  the  territory  of  New  Or* 
leans,  contrary  to  the  law  of  nations.    The  prayer  of- 
the  libel  is  for  restitution  and  damage^. 

The  claim  of  the  prize  master  admits  the  capture  of 
the  Alerta  as  lawful  prize  of  war;  and  asserts  that  the 
L'Epine,  at  the  time  of  the  capture,  was  and  still  is  le- 
gally authorized  to  capture  all  vessels  and  their  cargoes 
belonging  to  the  subjects  of  Spain,  as  enemies  of  France* 
fie  further  states,  that  after  the  capture  he  was  compell'- 
ed  to  enter  the  port  of  New  Orleans  by  stress  of  weath- 
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er,  want  of  proviffioiiBf  and  the  inaliilitjr  of  tbe  Akrta  to 
keep  tihe  sea^  and  prays  to  be  dismissed*.    > 

The  evidence  In  tife  cause  establishes'  fite  foHowing 
facts.    That  sometime  in^  Aprily  iSiO,  this  privateer 
commahded  by  captain  Batigne,  and  bearing  a  commis- 
sion from  the  French  gbvemmeni>  to  make  prizes  on  ib^ 
high  seas,  entered  the  port  of  New  Orleajis.    The  cap- 
tain had  with  him  ii  letter  of  instructions  frombsoTiveo 
directing  him  to  deposit  what  money  he  might  tdse  as 
prize  in  the  Bank,  of  New  Odeans ;  to  put  into  one  of 
the  ports  adlieing  in  disti*ess>  and»  in  case  he  should  hear 
of  the  capture  of  Guadoloupe,  he  was  to  renew  his  crew 
for  the  purpose  of  conveying  his  prizes  to  Frapce.  Some- 
time in  the  course  of  the  succeemng  month,  Bal%iie pre- 
sented two  petitions  to  the  collector  of  the  port  ef  New 
Orleans,  stating  that  the  L'Epine  had  been  compdledby 
sti'ess  of  weather  to  put  into  that  port,  and  ftaA  he  had 
necessarUy  incurred  expenses  for  refitting  and  victttd- 
ihg  the  privateer,  and  for  defending  himself  against  a 
criminal  prosecution  for  piracy  to  an  amount  exceeding 
£5000,  and  praying  for  permission  to  enter  and  sell 
such  part  of  his  cargo,  as  would  enable  him  to  discharge 
that  sum*    He  also  applied  to  the  coVector,  about  the 
same  time  for  permission  to  purchase  provisions  for  his 
crew  amounting  to  thirty  persons,  on  his  intended  voy- 
age to  France,  and  intimated  that  he  should  take  widi 
him  about  ten  passengers,  if  permitted  to  do  so ;  but  thui 
permission  being  refused,  he  professed  to  relinquish  hii 
intention  of  taking  passengers  on  board. 

Having  obtained  permission  to  purchase  provisions^ 
and  to  dispose  of  a  part  of  his  cargo,  it  appears  that  he 
paid  off  his  crew,  and  sailed  from  New  Orleans  soon  af- 
terwards with  a  crew  of  from  fifty  to  sixty  men  compos- 
ed partly  of  persons  obtained  at  New  Orleans,  and  partly 
of  those  who  had  entered  that  port  with  him.  With  this 
force  on  board  he  went  to  Sea,  and  soon  afterwards  fell 
in  with  the  AleKa  bound  from  Africa  to  the  Havanna^ 
which,  together  with  her  cargo  consisting  of  170  slaves^ 
he  captured  as  pri^e  of  war,  put  a  prize  master  on  boards 
^nd  ordered  her  to  steer  towards  the  Balize.  On  hir 
passage,  the  Alerta  suffered  very  considerably  inaga^/ 
and  her  crew,  together  with  the  slaves  on  board)  wei« 
much  distressed  for  want  of  provisions^  wheir  she  nsi 
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at  tto  request  of  captain  Batigne,  visited  and  reUered  by      th« 
where  he  libeUed  the  vessel  and  cargo  for  salvage.  axmt4 

The  Court  below,  upon  the  libel  of  the  Spanish  o^.  *  T*^ 

ffi^T^  "1^"*n  ^  *''«  ""^n""*  «f  the  ship  aSl     bS. 
ttem  slaves  left  on  board  of  her  by  the  privat»er;  snl^  »iSli 
/ect  to  dl  expenses  for  the  support  of  the  negroes,  and  ^      '„ 
such  salvage  as  should  be  decreed  by  the  Court  toLhS         ^ 

loi^pS^^*'^'^  ^  •^rifairf^  contended  fop  the  fol- 

1.  That  the  authority  to  capture  is  complete  and  th<J 
capture  in  all  respecte  legal  and  operatite. 

/♦L^  ¥  -"^^  I"i^  "PP*"  *•»**  *«  equipment  of  fl»* 
/.  Bpine  wat  in  violation  of  any  law  of  the  United  Stateo. 
or  in  soci  manner  as  to  aflfect  the  prize  in  question. 

3.  That  there  is  error  in  the  decree  of  the  Court  be- 
low m  decreeing  restoration  to  the  libellant,  Bias  JUbram 

4-  That  should  it  be  the  opinion  of  this  Coiirt  that  th(i 

TISaT'''^u^.V''''\^''''^''  ^''^*''  *^^  restorattoii 
snould  be  subject  to  a  salvage  to  the  captors  i 

.  ^^^  subnUttcd  the  case  to  the  Conrt>  upon  the  follow* 
uig  written  argument 

In  this  case  flie  Appellant  will  tiot  uohtroTert  the  ja-*^ 
rwaicbon  of  the  Court  to  enquire  as  to  the  commission 
0' authority  under  which  the  privateer  *cte4  but  will 
content  himself  with  shewiug  that  for  all  the  purposes  of 
^is  case  the  commission  is  regular* 

There  are  no  appealunces  which  justify  a  j)resump<» 
^tt  of  fraud  on  tl»  face  of  the  commission.  The  Court 
^  inspect  it* 

The  distHct  Cotirt  agrees  that  if  the  case  stodd  oil- 
«M  point  alone  it  would  he  left  to  the  foreign  tribunal. 
^2™^^**P***'"««^"^P'^^«»-    The  oommissiom  be- 
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THE  tag  thus  establishea,  this  Court  .rill  not  ff»  «*?  »  J**- 

«^«  ti^i  of  reeularity  which  may  or  may  not  be  material  ac- 

^Zx  coili^iTiLlSial  usage  in  theFrenchportsaBto.isaa^ 

&CABOO  ing  or  using  thosfc  commissions. 

It  appcare  by  the  captain's  Petitj"?  *»,^*  ?S^'' 
which  Tsworn  to,  that  he,  the  captain  of  f^\fP^^^ 
was  tried  at  New  Orleans  on  this  tran8a<*ion  as  a  pin.te, 
^ KStttSie presamptionmust.bethat be  'j^^'^ 
ted.  The  validity  of  his  commfesion  most  have  b^ 
pa«.ed  upon,  on  tt.is  trial,  for  if  he  acted  without  com- 
miSn  he  was  a  pirate.  He  camiot  be  looked  upon  as 
a^^,  l^nse  h?  has  acted  openly  under  the  auO^jn- 
ty  of  at  least  a  regularly  executed  commissioB,  and  wfuU 
communion  with  the  consul  of  >•«  own  nation  at  New 

Orleans.  V  not  a  pirate  he  was  a  ^^Sf^/f^^£^Z 
resnccts  the  commission.  But  it  is  said  that  «w  eqmp 
SJ&e  L'Epine.  by  for«^  of  which  ste  mjfc  fl«  J^ 
ture,  ih  qoestioB  was  contrary  to  the  Uws  of  theXlmtoi 
States,  and  that  therefore  our  Courts  have  a  nght  to  re- 
store the  prize.  The  inference  of  law  may  be  <rD«^  b  J 
•;£7aS  is^ot  established.  Indeed  it  H»i|h(^"A1^5 
corous  to  suppose,  from  a  compansoii  of  the  tesUm^ 
S  the  result  in  the  Court  below,  that  by  P^J^'^J 
clamor  or  prejudice,  which  too  often  injensiblymteTvene 

in  such  cases,  had  not  been  without  ««",5  *i«nn!l 
acting  consul  at  New  Orleans  swears  that  the  »* J""""; 
number  of  me|i  went  on  board  as  passengers',  Oiat  no 
money  was  paid  to  them  and  that  if  they  were  to  bm 
formwlan  augmentation  of  the  crewhe  mn8t>»"f  "PJ 
rated.  The  circumstances  corroborate  thH  fin,  mey 
were  foreigners :  they  were  emigrants.  It  does  not  *j- 
pe4r  in  any  instance  that  a  person  was  taken  on  Doaro 
as  an  addition  to  the  crew.  There  might  have  been  a 
difference  between  the  number  reported  and  the  vmm 
on  board*  but  it  is  also  true  tliat  there  were  some  seem- 
ed on  board  unknown  to  thp  captain  until  he  got  to  a* 
This  is  not  an  unusual  case  wtth  respect  to  such  vesee* 
But  the  testimony  shews  the  conduct  of  the  caP»"'."' 
have  been  honorable  on  this  point.  IfaflerleavtagtheF 
risdictionoftbetJnitedStatesanyoftboseFrenchmeniw 

entered  into  the  service  as  foreigners,  this  is  a  crmp 
sonal  to  themselves  and  which  cannot  affect  the  pon"^ 
or  herprize,  nnlessbythe  captain's  or^gimrfprocun*™' 
heLknowingthemtobe,«m«rico«citiaea8.  Would w"; 
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dence^  whi(^h  the  Court  will  of  course  read^  be  sufficient      the 
Iq  estabiisb  the  penalties  under  the  act  of  congress  ?    If     bbig. 
not,  it  will  not  be  sufficient  to  establish  the  forfeiture  of  axerta 
vessel  and  cargo  as  against  the  captors  whose  possession  &  cargo 
I  consdder  ftrm  under  the  capture.  •  The  whole  conduct        v. 
of  the  capt^n  has  b^en  in  open  day  and  under  the  ex-     blas 
press  Fie w  of  the  collector.    It  must  be  presumed  fair.      mora5. 
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But  it  is  said  that  the  last  entrance  into  the  port  of 
New  Orleans  was  not  in  good  faith.  It  is  said  that  by 
the  letter  of  instructions^  &c.  the  L'Epine  had  an  origi- 
nal intent  to  go  into  New  Orleans  to  deposit  casb  in  the 
banks  there.  Thii^  intent  was  contingent  and  remote 
9od  it  does  not  appear  that  the  contingency  of  getting 
casfa  had  happened.  But  the  original  intent  is  immate- 
rjialy  provided  the  distress  were  the  true  and  immediate 
cause.  I  need  not  refer  Jhe  Court  to  authorities  under 
the  navrgation  laws  of  England  to  decide  this  points  but 
\l  desired  they  can  be  produced.  This  intent  mi^ht  have 
been  effected  without  a  violation  of  our  laws,  as  the  mo- 
ney might  have  been  sent  in  without  the  vessel.  But 
^is  charge  of  original  intent  is  contradicted  by  the  fact, 
as  the  L'Epine  pfissed  frequently  with  a  fair  wind  when  she 
Qiigbt  have  entered^  and  did  not,  but  kept  at  broad  captur- 
ing distance,  80  miles  from  the  Balize  although  there  were 
no  enemy  ships  to  prevent  her  entering  the  port. 

If  the  Court  should  be  of  opinion,  contrary  to  the  crude 
reasoning  now  submitted,  that  the  Alerta  and  cargo  ought 
of  right  to  be  restored,  then  it  appears  to  me  that  the 
captors  are  entitled  to  salvage,  and  not  Mr.  Allen,  the 
pilot,  as  a'condition  precedent  to  the  restoration.  The 
deposition  of  Allen  himself  will  shew  that  when  he,  for  the 
firsttime^boarded  the  Alerta,  she  was  within  a  day  of  Bar- 
ratada,  had  weathered  the  storm  of  the  26th,  was  riding 
in  a  calm  sea  at  anchor,  13  feet  water,  and  the  crew 
amusing  themselves  in  catching  sea  birds,  and  supplying 
themselves  by  salting  them,  of  which  they  had  several 
barrels.  She  had  plenty  of  provisionsf  at  that  time  to 
carry  her  to  Barrataria,  and  Allen  states  that  she  could 
have  gotten  there,  but  had  a  storm  happened  he  should 
not  have  liked  to  have  risked  himself  in  her.  But  as  to 
the  L'Epine  she  overtook  the  Alerta  in  actual  distress 
a^r  she  had  been  recently  cast  on  shore  and  greatly  in<r 
jared,  witbbuthalf  a  barrelof  breadihalf  a  barrelof  porku 
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wu  for  IM  skves  and  12  otker  peifsoiis,  uid  ittd«bA  tti* 

BBio  L'Epioe,  was  visited  by  Mr.  Martmoz  from  Ht^  Aleffta 

AiAMTA  on  account  of  this  distress.    The  testimony  skews  that 

k  CAKOo  she  could  not  have  reached  a  harbor  but  for  ttie  aid  froio 

V,  the  L'Epine.    Then  unless  the  act  of  bruigiitg  in  ^ 

B£A8  Alerta  were  piratical*  the  L'Ephie  acjked  m  bumanelj 

uoukK»  and  as  beneficialy  to  the  owners  in  bringing  m  the  Aler- 

;,|.  ■  ta  as  in  any  other  case  of  salvage. 

There  was  no  argument  on  the  part  of  the  AppcMfie. 

March  10.    •flft8enf....ToDD9  X 

WASHnrGTOKy  /.  delivered  the  opinion  of  the  Court 
as  follows.: 

The  only  qiiestion  for  the  consideration  of  this  Court 
is,  whether  the  Court  below  had  jurisdiction  of  this  cause 
for  the  purpose  of  restoring  th»  property  to  the  lihd* 
lant  I  The  jurisdiction  is  asserted  upon  two  groonds. 

1.  That  the  force  of  the  privateer^  by  meiuis  wtoieof 
*     tbis  capture  was  made,  had  been  inoeased  $it  New  Ot" 
leans,  contrary  to  the  laws  and  in  violation  (tf  the  neu<f 
^arality  of  the  United  States. 

%  That  the  commission  of  this  privateer  bad  expired 
before  the  capture  was  made.    , 

As  this  Court  Is  satisfied  with  the  sentra^  sf  tbe 
/  Court  below  upon  the  first  ground  of  jurisdictioii,  the 
opinion  will  be  confined  to  that  point.  The  general 
irole  is  undeniable,  that  the  trial  of  captures  made  on  the 
high  seas,  jure  fteUt,  by  a  duly  commissioned  vessel  of 
war,  whether  from  an  ^emy  or  a  neutral,  belongs  ex- 
(dusively  to  the  Courts  of  that  nation  to  whicdi  the  captor 
belongs.  To  this  rule  there  are  exceptiotis  wUch  are 
M  finnly  established  as  the  rule  itsdf.  If  the  capture  be 
made  within  the  territorial  limits  of  a  neuteal  country 
into  which  the  prize  is  brought,  or  by  a  privateer  vbich 
bad  been  illegally  equipped  in  such  neutral  country,  the 
prize  Courts  of  such  neutral  country  not  only  posses 
the  power,  but  it  is  iheir  duty  to  restore  the  j^per^*' 
illegally  captured  to  the  owner.  This  is  neeeswf  ^ 
t)ie  vindU^iilbn  of  thf ir  (T^  neiitr^ 
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A.  neiitral  nfttton  may^  if  so  dispofled,  without  a  breach 
ol  ker  neutral  character,  grant  permission  to  both  belli-      BUia 
gerentB  to  equip  their  vessels  of  war  within  her  territo-   a^brta 
ry.    But  without  such  permission  the  subjects  of  such  It  oabg» 
belligerent  powers  have  no  right  to  equip  v^ssek  of  war»        v. 
or  to  increase  or  augment  their  force,  either  with  arms     B£As 
or  with  meUf  within  the  territory  of  such  nelural  nation,   mosaf* 
Soch  unauthorized  acts  violate  her  sovereignty  and  her         ■ 
rights  as  a  neutral. .  All  captures  made  by  means  of 
such  equipments  are  illegal  in  relation  to  such  nation, 
and  it  is  competent  to  her  Courts  to  punish  the  offender^, 
and,  in  case  the  prizes  taken  by  her  are  brought  infra 
pmsiduif  to  order  them  to  be  restored* 

These  principles  are  believed  to  be  fully  warranted  by 
the  general  law  of  nations,  by  the  decisions  of  the  Courts 
of  this  country,  and  by  the  laws  of  the  United  States. 
By  the  act  of  June,  17d^,  the  enlistingy  within  the  terri- 
tory of  the  U.  States,  persons  to  serve  as  soldiers  and  ma- 
rines on  boupd  of  any  vessel  of  war  or  privateer  in  the  ser- 
vice of  any  foreign  stated,  with  the  exception  of  the  subjects 
of  such  foreign  state  transiently  within  the  United  States; 
the  fitting  oat  and  arming  any  vessel  in  the  service  of 
a  foreign  prince  or  state  at  war  with  any  other  nation 
vrhich  13  at  peace  with  the  United  States ;  and  the  in<* 
creasing  or  augmeniipg  the  force  of  any  armed  vessel  of 
war  in  such  foreign  service,  by  adding  to  the  number  of 
her  guns,  and  the  like;  are  declared  to  be  offences  against 
the  United  States,  and  are  punishable  by  fine  and  im- 
prisonment ;  and  the  7th  section  of  the  law  provides  for 
the  detention  of  all  such  vessels  as  have  been  so  fitted 
out,  or  as  have  so  increased  or  augmented  their  force, 
together  with  such  prizes  as  they  may  have  made,  in 
order  to  the  execution  of  the  prohibitions  and  penalties 
prescribed  by  that  act,  and  to  the  restoring  of  such  prizes 
ia  cases  where  restoration  shall  have  been  adjudged. 

Thns,  if  there  were  any  doubt  as  to  the  rule  of  the 
law  of  natiom  upon  this  subject,  the  illegality  of  equip- 
{sng  a  foreign  vessd  of  war  witiiin  the  territory  of  the  ' 

Uidted  States^  is  declared  by  the  above  law  $  and  the 
power  and  duty  of  the  proper  Courts  of  the  United 
States,  to  restore  the  prizes  mude  in  violatioti  of  that  Is^w^ 
is  clearly  recognised^ 
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Bot  it  id  insisted  for  tke  claimaiitiA  this  case»&at^e 
persons  taken  on  board  at  New  Orleans  by  the  captaio 
-^..«»*-   of  the  privateer,  formed  no  part  ^f  the  crew  at  the  time 
k  CABGO  the  privateer  left  that  port,  but  that  they  were  received 
merely  ajs  passengers ;  that  they  were  emigrants  from 
other  nations,  and  notcittzens^of  the  United  States;  aod 
thattbeir  siillsequcnt  change  of  character  frompasse^n 
to  crew,  cannot  aitach  any  crime  to  the  captain  of  t6c 
privateer  ^nder  the  laws  of  the  United  States,  w  affect 
his  right  to  the  prizes  which  he  might  afterwards  mate 
on  the  high  seas. 

This  argument  is  ujnsupported  by  the  facts  f  roved  in 
the  cause.  It  appears  that  capt.  Batignepi*op(ised,  in 
the  first  instance  to  the  collector  of  the  port  of  New  Or- 
leans, to  taJce  on  board  ten  passengers  for  FVaocc,  pro- 
vided he  should  be  permitted  to  do  so,  and  that  he  ^r- 
wards  stated  to  the  collector  that  as  there  was  soiie  diffi- 
culty in  obtainmg  such  permission  he  should  dechw  ta- 
king them.  But  what  places  this  subject  beyond  all 
ck)uht  is,  that  it  appears  from  some  of  tl»  ship's  papers 
of  the  privateer  that  advances  were  made  to  these  alien- 
ed passengers  with  a  deduction  of  3  p«r  cent, Ihrtfe  ma- 
rine invalids  agreeably  to  the  ordinances  of  France,  and 
the  rde  d^  equipage  contains  the  number  of  prize  shares 
opposite  to  theirnames.  These  facts,  being  unexplain- 
ed by  any  testimony  in  the  c^use  which  deserves  to  be 
i*espccted,  leave  no  doubt  that  the  persons  taken  on 
boartt  at  New  Orleans  were  engaged  originally  as  an 
addition  to  the  crew  of  the  privateer.  Some  of  the  per- 
sons so  enlisted  are  proved  to  be  native  citizens;  otlie» 
werfe  i^aidents  domiciled  in  New  Orleans,  seme«tfe«i* 
others  Vithout  families ;  and  others  again  were  slaves 
helongirig  to  the  citizens  of  that  place,  who  appear  to  have 
been  seduced  from  the  scrYic6  of  their  'ma^^ters.  It  ^ 
quite  ijn  material  wheth^  the  persons  ^so  enlisted  were 
native  American  citizens  or  foreigners  domiciled  with- 
in the  United  States;  since  neither  the  law  of  n&' 
tions  nor  the  act  of  congress  recf^nizes  any  distinctioB 
except  in  respect  to  subjects  of  the  state  in  whoseservica 
tliey  are  so  enlists,  transiently  within  the  United  Stat^; 
and  it  maj  well  be  doubted  whether  this  exception  in  ^ 
net  of  congress  w?is  npt  virtually  repealed  by  the  «<*• 
Intercourse  law.    But  it  appears  thut  some  of  these  fCfi 
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IMHA  ^ii«re  emigmnts'from  Cuba,  and  vtere,  at  that  timet      thb 
ir«»sfiiig  asd  domiciled  in  New  Orleans.  bbi(^ 

AI.BKT1. 

It  is  next  contended  on  behalf  of  the  Claf  mant,  that,  in  &  cargo 
que  tike  Cotirt  sboald  affirm  the  decree  directing  resti-        v. 
tMiB,  it  ought  to  be  done  upon  the  condition  of  the  Li-     blas 
Uiant  paying  salvage,  not  to  the  captain  of  the  gon-   m^rait, 
ioat  who  famished  the  Alerta  with  provisions  and  con- 
Aicled  h^  to  New  Orleans^  but  to  the  privateer. 

.    '  «. 

This  claim  is  entirely  inadmissible.  Salvage  is  allow- 
ed  as  a  reward  for  the  meritorious  conduct  of  the  salvor, 
aod  ia  consideration  of  a  benefit  conferred  on  the  per- 
0on  nrfadse  property  he  has  saved.  What  are  the  pre- 
feiisioflsof  captain  Batigne  to  the  reward  he  claims? 
Be  fits  eot  his  vessel  at  New  Orleans  in  contravention 
of  the  law  of  nations  and  of  the  United  States ;  and  find- 
ing OB  the  high  seas  a  veissel  and  cargo,  belonging  to  the 
sabjects  of  a  nation  at  peace  with  the  United  States,  with- 
in a  short  dii^ance  of  the  Havanna,'  her  port  of  destina-^ 
Son,  be  employs  the.  force  thus  illegally  taken  on  baard 
to  make  prize  of  both  vessel  and  cargo,  and  taking  hei^ 
out  of  her  course,  he  conducts  her  towards  the  Balize, 
near  to  width  she  is  found  hj  captain  AUen  in  distress 
in  consequence  of  a  severe  gale,  to  which  she  had  been  ex- 
posed, and  of  the  want  of  provisions.  Her  wants  being 
relieved  by  that  officer,  he  conducted  her  in  safety  to 
New  Orleans.  Nothing  could  be  more  remote  from  the 
intentions  of  the  captain  of  the  privateer  than  to  I'ender 
a  service  to  this  ship  and  her  cargo.  So  far  fiH)m  it,  he 
committed  an  unwarrantable  spoliation  of  the  cargo  by 
selting  fonrteen  of  the  slavej^,  part  thereof,  to  an  Ameri- 
can whom  he  met  at  sea ;  and  he  most  certainly  Intended 
to  have  mnoggled  the  residue  of  tlie  slaves  into  Grand 
Tcrre  or  some  other  part  of  the  coast,  and  there  to  have 
disposed  of.  them.  It -would  ill  become  any  Court  of 
justice,  and  much  less  an  American  Court,  to  bestow  a 
reward  on  ti  person  who  had  thus  violated  the  laws  of 
the  United  States  in  one  instance,  and  meditated  a  vio- 
lation of  them  in  another :  and  it  would  be  still  worse  to 
give  such  reward  at  the  expense  of  the  injured  Spaniard. 

,    Upon  the  whole^  it  is  the  opinion  of  this  Court  that 
the  sentence  appealed  from  ought  to  be  affirmed  with 

costs* 
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In  order  to  THIS  case  was  continued  from  last  term,  for  fariher 
eoMt'itate  a  proof,  (&«  ante,  vol.  8,  ft.  *ft8)  and  was  now  sabDiitled^ 
JSt  ^hSiWMte  upon  the  further  proof  produced,  without  argwuent. 

dooe  indtcatiTe 

toSiS^     Washingtoh,  J.  delivered  the  opinion  of  the  Court 

reuto  as  prize ;  aS  foUo  WS  ; 

kissoffieientif 

nch  intention  «        ^ 

u  fiuriy  to  be  This  case  comes  before  the  Court  upon  an  orav  i^ 
Jj^"|^'J>™  further  proof,  made  at  the  last  session  in  relation  to  the 
S^SJ^  validity  of  the  alledged  capture  of  this  vessel.  The 
master,  the  mate  and  two  of  the  seamen  of  tbe  GrotiuBf 
in  answer  to  some  of  the  standing  interrogatorieSf  swore, 
that  they  did  not  consider  the  ship  to  have  been  seized 
as  prize,  and  that  the  young  man  who  was  put  on  board 
by  Odiorne,  the  captain  of  the  privatetar,  was  received 
and  considered  as  a  passenger  diiring  the  residue  of  the 
voyage.*  The  deposition  of  Ferjf,  the  alleged  prize* 
master,  was  taken  and  read  in  the  Court  betow,  in  which 
he  swore  that  be  was  present  at  the  capture ;  that  Sheafe^ 
the  master  pf  the  Grotius,  was  ordered  to  go  on  hoard 
the  privateer  with  his  papel*s,  and  that  he.  Very,  was 
directed  by  captain  Odiorne,  in  the  presence  of  Sheafe, 
to  go  with  the  prize,  as  prize^naster,  and  to  permit  the 
captain  of  the  Grotius  to  keep  possession  of  the  Bbip's 
papers  and  to  navigate  her  into  port  That  he  aceord- 
ingly  went  on  board  as  prize»master  taking  with  him  a 
copy  of  the  privateers  commission  and  also  written  in* 
structions  from  captain  Odiorne  for  his  own  conduct* 

The  deposition  of  Very,  though  irregularly  taken  in 
that  stage  of  the  cause,  was  nevertheless  calculated  to 
weaken  the  preparatory  evidence  in  relation  to  tiitecon- 
tested  fact,  and  to  point  out  the  propriety  of  a  furthar  in- 
vestigation. The  evidence  of  this  witness  lost  much  of 
its  weight  from  the  circumstance  that  his  letter  of  jiH 
structions  was  not  annexed  to  his  deposition,  or  mad^ 
an  exhibit  in  the  cause.  It  was  proper  that  this  omtf' 
sion  should  besupplied  by  the  captors,  if  it  tould  be  dos^ 
and  that  they  should  bav^an  opportunity  to  fortify  At 
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evidfiBce  of  Yery^  if  in  their  pe^ver  to  do  so.    For  thf  se      Ici^ 
reasons  the  order  for  further  proofs  was  extended  ats  GKOTirSf 
well  to  the  captors  as,  to  the  Claimants*    Under  this  or-  shejjfb^ 
dw  the  captors  have  exhibited  an  attested  copy  of  the  hastjbs* 

^writfen  iastraeHons  to  Very,  bearing  date  the  ^9tb  of 

Jnlyf  1815.    They  inform  him  that  he  is  ptit  on  board 
the  Grotifis  and  direct  him  to  proceed  in  the  ship,  and^ 
0U  his  arrival^  to  report  hiosself  to  the  agent  of  the  pri- 
vateer wtio  wottid  take  SQch  measures  as  he  might  deem 
Becessar/ ;  that  he  is  not  to  take  charge  of  the  veasei^ 
\n3i  \&  lo  allow  the  captain  to  take  her  into  any  port  in 
the  Umted  States  he  might  see  fit.    The'  authenticity  of 
this  paper  is  ascertained  by  the  afSidavit  of  the  prize 
stgent  of  the  privateer,  in  which  he  swears  that  the  origi- 
nal was  delivered  to  him  hj  Very,  on  his  arriv^,  as 
containing  his  orders^  and  that  it  has  remained  ever 
since  ud  his  possessi<»i.    The  deposition  of  Very  has 
not  be^  takesi  under,  tlie  order  for  further  proof,  btit 
the  omission  is  accounted  for  by  the  prize  agent,  who, 
in  his  affidavit,  swears  that  Very  was  captured  on  a  sub* 
sequent  voyage,  and  had  not  since  returned  to  the  Uni'* 
ted  States.    Under  tiiese  circumstances  the  Court  feels 
no  difficulty  in  receiving  his  deposition  originally  taken 
in  the  Court  below.    In  addition  to  the  letter  of  instruc- 
tions to  Very,  the  collector  of  the  port  of  Portsmouth 
has  {nreished  an  extract  from  the  journal  of  the  priva- 
teer, kept  on  that  cruize^  which  states  «  that  on  the  30th 
^  of  Jttl^9  1815,  the  Orotius  was  boarded,  and  after  an 
^^  examinatioii  of  her  papers,  a  prize-master  was  put  on 
^^  board  of  ber,  and  she  was  ordered  to  the  first  port  in 
<^  the  United  States." 

This  documentary  evidence  is  further  supported  by 
the  deposition  of  Mi*.  Wardwcll,  jthe  surgeon  of  the  pri- 
vateer, who  swears  tliat  captain  Odiorne  infonned  the  ^  ^ 
master  of  tlie  Grotius,  after  he  had  come  on  board,  that 
he  should  make  out  a  copy  of  his  commission  and  should 
put  a  prize-master  on  board,  to  'whom  he  should  give 
orders  to  sufier  captain  Sheafe  to  conduct  bis  ship  into 
any  port  of  the  United  States  he  should  think  fit ;  thai 
he  would  he  further  instructed  to  report  to  the  custom 
honse  on  his  arrival^  and  to  inform  the  agent  of  the  pri* 
vateer  of  his  tM>rival.  That  a  prize-master,  named 
Very,  was  accordingly  placed  on  board,  with  instructions 
and  a  copy  of  the  commission.  This  witness  being  ex;* 
VOL.  IX.                           4r 
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T£tE      amined  as  touching  his  interest  in  this  cause^  si^eurs 
6BOTIU8,  that  he  has   none,  having  for  a  valuable  consideration 
8HEA.FK,   assigned  ail  hia  interest  in  the  prize  to  the  owners  of 
MASTBB*  the  pri\^ateer.    The  only  evidence  given  by  the  Clai- 
--  —  ■     ^—  mants  under  the  order  for  further  proof  is  the  deposition 
of  John  de  Forest  and  the  affidavit  of  captain  Sfaeafe^ 
which  corresponds  with  his  answers  to  the  standing  in- 
terrogatories;  and  in  addition  thereto  he  contradicts 
the  material  parts  of  Wardwell's  testimony.    ]>e  For- 
rest was  a  passenger .  on  board  of  the  Grotius,  and  be 
swears  that  Very  exercised  no  authority  whatsoever  on 
board  that  ship^  but  was  considered  and  treated  as  a 
passenger. 

Upon  this  evidence  and  the  answers  to  the  standifl^iDfeT' 
togatoriesy  th^  cause  is  now  to  be  decided  ;  and  tiie  only 
question  is  whether  the  grotius  was  in  fact  seized  as 
prize  of  war.  When  the  facts  are  ascertained  thane  can 
be  very  little  doubt  what  constitutes  in  law  a  valid 
seizure  as  prizes  It  is  clear  that  some  act  should  be 
done  indicative  of  an  intention  to  seize  and  to  retain  as 
{H'ize ;  and  it  is  always  sufficient  if  such  inteotion  is 
fairly  to  be  inferredfrom  the  conduct  of  t6e  captor. 
Now  in  this  case,  the  evidence  of  Very  and  of- Ward- 
well,  proving  that  captain  Sheafe  was  distinctly  inform- 
ed that  his  ship  would  be  sent  in  as  prizes  is  corrobora- 
ted by  the  written  insti*uctions  to  the  former,  which  he 
delivered,  on  his  arrival,  to  the  prize  agent,  and  by  the 
journal  of  the  privateer,  both  of  which  documents  cor- 
respond  witli  the  evidence  of  those  witnesses.  The  for- 
mer of  these  documents,  written  at  the  time  when  Fery 
was  s4)pointed  the  prize-master  as  he  states,  imports  a 
clear  declaration  of  the  intention  of  captain  Odiome, 
and  having  been  deposited,  with  the  prize  agent  imme- 
diately on  the  arrival  of  the  Grotius,  it  cannot  be  pre- 
sumed to  have  been  fabricated  to  serve  the  purpose  for 
which  it  is  now  used. 

Although  the  instructioTis  do  not  call  Very  prize4&a8- 
ter  by  name,  yet  they  contain  other  equivalent  expres- 
sions/ for  if  he  was  put  on  board  merely  as  a  passes- 
ger,  what  had  he  to  do  with  reporting  the  vessel,  on  her 
arrival  to  the  collector^  and  particularty  to  the  prixff 
Kgent? 
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TJlie  cirfdenc0  tten  on  the  partof  the  ca]f»tor  would  be      thb 
qiute  sufficient  to  establish  the  fact  of  a  valid  capture  if  oroti¥sV 
it  stood  mfcontrad^cted.    The  only  positive  evidence  sh£AF£» 
against  it,  is  the  deposition  of  Sheafe,  which  is  in  direct  master. 

opposition  to  that  of  Wardwell  and  Very.    He  swears     '.pm 

that  Odiorne  represented  himself  in  the  first  instance  as 
tbe  commander  of  a  British  privateer^  and  as  such 
tbresLtened  to  put  a  prtze-master  on  board  and  send  him 
into  Halifax.  T.hat  he  afterwards  avowed  his  real  cha- 
ractar^  ^ter  whicK  he  never  spoke  of  putting  a  prize-^ 
master  on  boards  but  merely  requested  him  lo  receive 
Y&py  as  a  passenger.  He  says  that  the  first  conversation 
wbeo  Odiorne  spoke  of  putting  a  prize-master  on  board 
took  place  in  the  cabbin  wh^n  Wardwell  was  present; 
that  the  latter  conversation  was  on  deck  when  he  was 
not  present. 

Wardwell  is  equally  positive*  He  swears  that  after 
ca^^aia  Odiorne  had  disclosed  his  real  character,  he 
told  Sheafethathe  should  put  a. prize-master  on  board,  . 
and  send  him  into  any  port  in  the  United  States  he  might 
chase,  adding  ^hat  he  might  as  well  be  prize  to  the  pri* 
vateer  as  be  seized  by  the  government  of  the  United 
States  on  his  arrival^  to  which  captain  Sheafe  assented. 
He  further  swears  that  captain  Odiorne  informed  the 
captain  of  the  Orotius,  that  he  should  direct  the  prize- 
master  to  report  himself  to  the  custom  house,  and  to  the 
prize-agent.  In  poi  nt  of  credit  these  witnesses  appear  to 
be  equal,  neither  of  them  having  any  personal  interest  in 
the  dispute.  But  Wardwell  is  fully  supported  by  Very 
and  their  united  testimony  receives  considerable  aid 
from  the  instructions,  and  from  the  journal  of  the  priva- 
teer. They  are  also  supported  in  some  degree  by  the 
answer  of  Chambers,  one  of  the  crew  of  the  Grotius,  to 
one  of  the  standing  interrogatories,  in  which  he  states 
that  Very,  the  day  after  his  coming  on  board  of  that 
ship,  declared  that  he  was  put  on  board  as  prize-master, 

\ 

The  evidence  of  the  mate,  of  de  Forest,  and  of  Prince, 
is  entitled  to  very  little. weight,  because  the  two  former 
did  not  go  on  board  of  the  privateer,  and  the  latter,  aU 
though  he  did  accompany  captain  Sheafe  to  the  priva-^ 
teer,  does  not  pretend  that  he  heard  any  conversation 
between  him  and  captain  Odiorne ;  and  being  a  common 
seamen  it  is  unlikely  that  he  should  have  been  admitted 
into  their  company.    The  evidence  of  these  persons  aa 


S7t  SUFBEHE  COURT  U,  S: 

TB&  to  tl|0  Qnassomin;  conduct  of  Vary  wh3st  on  boaard  Ae 
OBOTiuSf  Grotius,  from  whicb  they  inferred  that  he  was  there 
8IUUVB9  merely  as  a  passenger^  k  entirely  consiatrait  with  the 
MAST&B.  arrangement  proved  to  hare  been  made  on  board  of  the 

privateer  tliat  he  was  not  to  interfere  in  the  nav%atiou 

of  the  vesseU 

Upon  the  whole  it  is  the  opinicm  of  a  majority  of  the 
Court  that  the  validity  of  the  capture  of  the  Gkiottus  as 
prize  of  war  is  safficiently  established  by  the  endence^ 
and  the  captain  having  acquiesced  in  the  sobseqaeat  ar- 
rangement as  to  the  mode  of  sending  in  the  vessdlf  sbt 
pi^bt  to  have  been  condemned  to  the  use  of  the  captois. 

The  decree  of  the  Circuit  Court  condemnaijrtte^Up 
Grotiusy  &c.  to  the  United  States  is  reversed;  and  the 
Court  proceeding  to  give  such  decree  as  the  said  Circint 
Cohrt  ought  hi^ve  given^  it  is  further  decreed  and  (M*der- 
ed  that  the  said  ship  be  condemned  as  lawful  pme  tc^ 
the  captors. 


mmmmam 


1815.  (BETTINGS  r,  BURGH'S  AxtMaisraAxa, 


■  '  m,^iim-t^^^,m6i 


the'^dr^iS  THIS  was  an  appeal  from  the  sentence  of  the  Cir- 
CouLt  for  the  cuit  Court  for  the  district  of  Columbia^  affirming  that  of 
wTsil^oa  in  ^^^  Orphan's  Court  for  the  county  of  Wasbingto 

the  district  of  '  • 

d^S^ealSe  «  ^"  ^'if/f^''  of  .February,  1818,  the  Appellee,  lane 
against  the  an- Bwrch,  filed  m  the  Orphan's  Court  a  petition  or  hbd 
VZ!i  T  rtf"  ®®*^*"S  forth  that  by  an  order  of  that  Court  on  the  11th 
i^rWnot  of  June,  1805,  the  property  of  the  deceased  in  her  hands 
been  denied  by  was  delivered  to  the  Appellant  who  had  become  one  of 
Sndlf  th^'^bi  ^^^  sw«^tie«  in  the  administration  bond  in  the  year  1808, 
no  evidenee  ia  and  who  obtained  an  order  of  that  Court  to  sell  the 

SntrSL"^®*"^^*  "^^^  ^^  ^^^  made:  no  return  of  sale&  nor  rea- 
Uiat  answer;  dered  any  ^count  of  iiis  proceedings,  but  stul  has  tie 
property  in  his  possession^  consisting^  of  a  negro  wotniui 
and  her  four  children  j  and  praying  that  the  pmpertf 
may  be  re-delivered  to  her,  she  having  been  i^poifl^ 
guardian  of  the  infant  children  of  the  deceased^  and  b^ 
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tag  r«ad|^  ta  give,  good  security  to  indemiufy  tUe  Appel-  gettinq9 
mxA  against  his  responsibilily  on  her  administration        v. 
%ovA%  aad  to  pay  him  any  monies  he  may  have  paid  on   bvbch. 
Kiev  account  as  administratix.  «.....— ^^ 

A  citation  having  been  issued,  the  Appellant  appeared 
undSled  his  answer,  in  which  he  says  that  in  pursuance 
of  the  order  of  the  Court  he  duly  sold  the  property;  and 
^  ready  to  account  for  the  proceeds. 

It  does  not  appear  by  the  record  that  any  formal  re- 
plication in  writing  was  filed  to  this  answer;  and  that 
circumstance  seems  to  have  passed  unnoticed  in  the 
Courts  beloWf  and  tlie  cause  was""  tried  without  any  ob^ 
jection  having  been  made  on  that  ground. 

Upon  the  trial  of  the  cause  in  the  Orphan's  Court  the 
judge  ordered  and  decreed  that  the  Appellant  should  de- 
Uvev  up  the  property  to  the  Appellee,  upon  her  paying 
him  certain  sums  of  money  which  he  had  paid  for  her 
as  administnitrix.    The  record  does  not  show  what  evi- 
dence was  before  the  Orphan's  Cojurt  respecting  the  sale 
of  the  property  by  Gettings. 

Upon  the  appeal  to  the  Circuit  Courts  the  sentence  of 
the  Orphan's  Court  was  affirmed* 


ffor  the  Jippdlanti 
th( 


b^  F.  SL  Ejrt,  for  iJie  jippelke,  in  the  absence  of  the  re-? 

porter. 

February  2$d»    •absent....ToDD^  J. 

Mabshaix^  Ch.  J.  ordered  the  following  decree  to  be 
enrolled : 

This  cause  came  on  to  be  heard  on  the  transcript  of 
tie  record  of  the  proceedings  of  the  Orphan's  Court  for 
tlie  county  ot  Washington^  and  of  the  Circuit  Court  for 
the  sidd  county^  and  was  argued  by  counsel.  On  con-* 
sideration  whereof,  it  is  the  opinion  of  this  Court  that 
the  decree  of  the  Orphan's  Court  for  the  county  of 
ITasbington^  <M^ering  the  said  Kenzy  Gettings  to  deli- 
ver to  the  said  Jane  Burch,  as  administratrix  of  Jesse 
Biirch>  deceased^  the  slaves  in  the  said  decree  mentioB* 
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GBTTiHos  edf  Miien  the  petitioner  had  not  by  replication  denied 
V.        the  answer  of  the  Defendant^  in  which  he  states  a  sal^ 
BUBCH*    of  the  said  slaves  in  pursuance  of  an  order  of  the  said' 
I  Orphan's  Court,  and  without  receiving  any  evidence 
that  the  said  slaves  were  not  sold,  or  that  they  remain 
still  in  possession  of  the  said  Defendant,  is  erroDeous , 
and  that  the  decree  of  the  Circuit  Court,  affinniflg'  the 
same,  is  also  erroneous ;  and  that  the  said  decree  of  af- 
firmance ought  to  be  reversed  and  annulled,  aad  the 
cause  remanded  to  the  said  Circuit  Court  with  Erec- 
tions to  reverse  the  said  decree  of  tbe  said  Orphan's 
Court,  and  to  remand  the  cause  to  the  said  Conrt  that 
further  proceedings  may  be  had  therein  Bccariing  to 
law.    ML  which  is  ordered  and.  decreed  accordingiy. 


1815. 

Mareh     lOUi. 


THE  UNITED  STATES 

BRYAN  AND  WOODCOCK, 

(^Cfondshees  of  HendricksinuJ 


The  5th  lee^        ERROR  ~to  the  Circuit  Court,  for  the  district  of 

March,   1797, 

gi^g  a  priori-  This  was  an  attachment  of  the  effects  of  Hendrick- 
to  the  ^{r?lted  ^^^f  ^  bankrupt,  in  the  hands  of  his  assignees,  Bryan 
States  oat  of  and  Woodcock> 

the  effects  of 

their  debtors,       ▼»       i   .  .  .  ^        i 

did  not  appty  HendricKson  was  surety  for  George  Bush)  late  col- 
SfSre^the  ^^^^^  ^^  ***®  customs  at  Wilmington,  in  an  official  bond 
passing  of  that  dated  in  1791.  Bush  died  on  the  2d  of  Febrnarff  1797) 
"h^  h*\^**^^  ^y  ^^  adjustment  of  his  accounts  at  the  -treasury  in 
l^iM^ad^^^^^^  it  appeared  that  the  balance  against  him  was 

ed  at  the  trea-  $  3^453   06. 

aorj  until  after 

the  act   was  ,    ij 

passed.  In  the  Court  below  it  was  agreed  that  the  case  sdobiu 

depend  on  the  question,  *<  Whether,  under  the  5th  sec- 
*<  tion  of  the  act  of  congress  of  March  the  dd,  ±797,^ 
^4  United  States  are  entided  to  satisfaction  of  their  i^ 


COCK. 
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» maud  out  of  the  effects  of  the  bankrupt  Hendrickson,  u.  states 
<m  the  hands  of  the  garnishees,  as  assignees  of  the        v. 
<  bankrupt,  prior  to  the  claims,  or  any  part  of  them,  of    bryan 
f<  other  creditors  of  the  said  bankrupt  being  satisfied  ?''  &  wood- 

The  judgment  in  the  Court  below  was  against  the 
United  States^  and  they  brought  their  writ  of  error. 

Wbxjjs,  for  the  Defendants  in  error. 

In  respect  to  the  priority  supposed  to  be  established 
by  this  act,  if  it  be  considered  as  applying  to  this  case,  it 
will  be  a  priority  set  up,  if  not  by  an  «  ex  post  facta 
latp/*  by  a  retrospective  Irw. 

Two  questions  here  present  themselves  for  considera* 

tion. 

1.  Was  congress  competent  to  enact  s'ltch  a  retrospec- 
tive law  2 

2.  Has  smh  a  law  been  enacted — is  the  act  of  the  Si, 
of  March,  1797,  retrospective  ? 

First  enquiry.  Was  congress  competent  to  enact 
Sfuch  a  retrospective  law  ? 

Ithasnever  yet  been  contended  that  these  priorities 
rest,  for  support,  upon  any  ancient  and  royal  ground 
of  prerogative.  Our  constitution  is  a  government  of 
definite,  delegated  authority :  and  the  powers  not  given, 
belong  to  the  people,  not  only  by  clear  and  xinavoidable 
inference,  bnt  by  positive  and  expi^ess  reservation.  No 
attempt  has  yet  been  made  in  any  of  the  Courts  of  the 
United  States,  lo  set  up  this  claim,  upon  the  ground  of 
prerogative.  Congress  have  considered  it  as  not  rest- 
ing upon  that  ground ;  or  they  would  have  deemed  it 
unneceasary,  to  make  statutary  provisions  upon  the  sub- 
ject. It  has  been  decided,  that  they  have  the  power  to 
establish  a  fair  priority,  in  behalf  of  the  government 
They  have  the  power  to  impose  and  collect  taxes ;  and 
it  is  certainly  their  duty  to  provide  for  their  faithful  col- 
lection and  payment  into  the  public  treasury.  A  fair 
priority  has  been  considered,  if  not  absolutely  ^^  neces- 
sary/' at  leasts  «<  conducive'^  to  this  end ;  and  the  power 
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¥•  tTATES  to  estidiUsh  it,  conseqaently  g^v^  expresAj,  ¥j  Uif 
V.        clause  in   the  constitution,   emphatically  termed  the 
BBTAir    <(  sweeping  clause.'' 

&  WOOD- 
COCK.        Had  the  constittttion  omitted  this  clause,  stiU,  it  would 

■  I  seem,  for  the  fair  and  legitimate  executicm  of  the  pow- 

ers expressly  delegated,  that  there  would  be,  &oa  necessi- 
ty,  conferred  the  right  to  exercise  any  means,  |or  that 
purpose,  that  were  ^<  proper  and  necessary.^  Ts  pre 
body  and  substance  to  this  abstract  right ;  to  bring  this 
'  latent  power  into  light,  and  to  demonstrate  i^evstoste, 
as  well  as  its  proper  form  and  proportion^  to  show  iti 
in  the  constitution,  to  the  eye,  what  it  is  in  perfect  rea- 
son, it  is  declared  that  congress  shall  haye  .p^vvr  ^^ 
make  all  towx,*'  not  ^hat  they,  in  their  good  pleasure, 
with  A  discretion  that  acknowledges  aeitta!*  gloAd  nor 
restraint,  not  to  make  any,  and  every  sort  of  hw  tliey 
may  chuse,  in  furtherance  of  any  special  power,  bat  only 
those  «  wkkh  shall  be  n bcessaby  mid  movsn jir  earn/- 
tng  into  execution  the  foregoing  powers  vested,  hf^ees- 
stitution,  in  the  government  of  the  UnUed  States,  w  in  anj 
4^rtmeni,  or  ogk/er  Ihereef.^^ 

.An  act  which  cannot  be  traced  np  .to  any  original, 
nor  yet  to  this  secondary  power,  m  the  constitaUon, 
proceeds  not  from  it,  and,  of  course,  partakes  not  of  the 
character  of  law.  An  act  declaring  itself  to  have  pro- 
ceeded from  the  secondary  power,  which  sbdi  be  mani- 
festly improper  and  unnecessary,  or  eith^,  ciuMiet  iuire 
emanated  from  ihat  power  |  and  is  both  a  stra^fer  and 
an  enemy  to  the  constitution.  ^ 

The  limitation  upon  the  secondary  pow«r  was,  ori- 
ginally, of  a  more  striking  and  imposing  character  than 
it  now  appears,  since  the  adoption  of  tbe  ameadmeots 
to  the  eondtitution.    Most,  if  not  all,  of  the  high  and 
important  privileges,  fenced  about  by  those  mmsssABi^t 
owed  their  security  and  protection,  previous  to  tbe 
adoption  of  these  amendments,  to  these  two  taUsmamc 
wonis,  if  I  may  use  the  term.    Withoirt  some  restraint 
imposed  upon  this  secondary  power,  naost  prdbably  ^ 
means  to  efibct  a  lawful  purpose  would  have  been  ^ 
Congress  pleaaed  to  make  them.    An  nnlinaitBd  p^^**^ 
over  the  means  of  accomplishing  a  proper  end,  ^^ 
have  been  m  terribly  perniciws  an  jpoMttcsM  «i«ffals* 
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It  w(mU  have  been  not  even  a  new  mode  of  despbtistn*  w.  staveiI 
I^tottaing  in  the  constitution  could  have  stayed  its  mons-        v. 
troos  course.    It  mighty  and  probably  would  have  brush-    bbtaiT 
ed  beneath  it^  in  its  destructive  progress^  every  atom  of  &  wood*^ 
civil  and  rdigious  liberty.  cock. 

■■■«  '  -i 

Aid,  further,  it  cannot  escape  our  observation  that 
the  people,  in  their  provident  care  of  themselves,  have 
established  certain  critertons,  by  which  the  propriety  and 
wKtmty  of  measures  shall  be  tested.  I  refer  to  the  pre- 
aaibb  of  the  constitution,  where  the  moving  causes-— the 
great  motives  of  establishing  this  government,  are  set 
out  I  and  placed,  as  it  were,  for  guards  and  sentinels  at 
its  my  threshold.  ' 

As  there  was,  originally,  no  express  provision  in  the 
constitution  destined  to  protect  the  privileges  which  are 
now  80  sedulously  guarded  by  the  amendmentsT,  so  is 
there  stiU  none  to  be  found  to  forbid  the  enactment,  by 
eongraSf  of  laws  impairing  the  obligation  of  contractSf 
or  those  that  are  rttrespectwe.  To  pass  the  former  .  , 
lepld  not  be  ^*  proper ^^^  because  it  would  be  to  travel  a 
path  of  error,  which  the  people  have  positively  forbid- 
den their  own  state  governments  to  use.  It  wouM  not 
be  «  proper,**  because  it  would  overturn  instead  of  «  es- 
UMiskmg  justice:^*  it  would  be  to  frustrate  in  place  of 
promoting  one  of  the  first  great  objects  of  the  people  in 
formbg  this  goverment 

As  teretrt^pecfive  laws  we  learn,  in  our  reports,  from 
an  authority  which  has  always  been,  and  I  trust  will 
long  continue  to  be,  respected  in  this  Court  and  in  this 
country,  that  an  earnest,  but  unsuccessful  attempt  was 
made  in  the  convention  to  prohibit,  expressty^  to  con- 
gress the  exercise  of  the  power  to  pass  retrospective 
laws,  as  well  as  ex  post  facto  laws.  We  are  not,  how- 
ever, to  Gimclude,  froffa  the  failure  of  the  attempt  to  ex- 
pressly inhibit  the  exercise  of  this  power,  that  it  wag 
delegated  to  congress  by  letter  or  implication.  The 
couYention  evidently  departed,  with  reluctance,  from 
the  great  and  noble  theory  of  government  which  they 
kept  so  steadily  before  them.  The  whole  stock  of  pow- 
er, they  knew,  was  in  the  bands^  of  the  people— it  all 
belon^^  to  them.  Their  business  was  not  to  specify . 
what  TOey  kepi  for  themselves,  but  to  particularizft  what 
VOL.  IX.  4« 
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V.  sTATBi  they  sarrender  in  trust,  ifop  tlieir  benefit,  to  tlic  ^rtn* 

V.        ment.     It  is  true  they  sometimes'  departed  from  this 

BBTAir    rule ;  as  they  did  when-  they  prohibited  the  enactment, 

&  WOOD-  by  congress,  of  ex  pest  facto  laws.    They  stepped  out  of 
00O&.     the  course  which,  with  such  wisdom,  they  prescribed  to 
I    ,    ■■-  themselves,  not  so  much  to  guard  against  the  exercise  of 
a  power  which  they  then  expressly  (as  they  woirfd  wiA- 
out  it,  have  almost  as  clearly)  withheld,  as  to  obviatef 
upon  a  point  of  the  highest  interest  and  feding,  the  mis- 
conceptions of  ignorance ;  and  to  quiet  the  ap^en- 
sions  and  suspicions  of  fear  and  jealousy^     The  power 
to  pm»  retrospective  laws,  then,  is  neither  expre$dy 
givtfh  nor  express^  withbM.    When  such  acts  are, 
therefore,  passed  by  congress,  they  must  d«Pive  ^ir 
*      authority  from  being  <*  proper  and  necessary^  meaa  to 
the  exercise  of  some  other  power  expressly  givea.  Seme 
such  laws,  in  given  cases,  it  is  not  denied,  may  be  com- 
prised by  this  definition ;  and  be  fairly  regarded  as  en- 
tirely constitutional.    It  is,  notwithstanding,  contended 
that  these  must  always  be  considered  as  cases  of  excep- 
tion, proving  the  general  rule,  that  retrospeetive  acts 
are  not  «  necessary  and  proper*'  means  to  ^re  due  ef- 
fect to  the  powers  vested  *<  in  the  government  or  in  any 
department  or  officer  thereof/*     If  congrcM,  thus  cki- 
«hed  with  every  power  that  ought  to  be  desired,  with 
abundant  means  for  a  wise  and  provident  government, 
should  fall,  into  the  mistakes  of  short-sighted  man,  Uiey 
must,  like  him,  pay  the  forfeit  of  error,  and  flie  pria  oC 
experience.    It  cannot  be  <<  necessary  and  prop^f*^  nor 
will  it  «  establish  jusHce,'^  to  transfer  to  others  tte  con- 
sequences of  their  own  improvidence.     Such,  tte  De^ 
fendants  in  this  case,  contend  would  virtually  be  the  ef- 
fect of  retrospective  liews  and  priorities,  in  favor  of  tte 
government,  and  at  the  expense  of  the  citizen.    ISie  ex- 
ercise .  of  such  a  power  would. overturn  M  the  rate  by 
which  men  are  governed  in  calculating  the  chances  of 
safety,  and  in  estimating  the  risks^^f  danger,  wh^  they 
•  give  credit  to  each  otlier.    To  set  up  such  liens  and  pri- 
orities would  not  be  ^^proper,*^  because  it  would  impair 
the  obligation  of  contracts  between  citizen  and  citiaen; 
by  rendering  unavailing  the  means  of  ensuring  thw  «• 
ecution.    It  would  not  be  ^^  proper 9^  because  it  wouH 
be  lessening  the  security  for  private  «  property f^^  tf  ^^ 
taking  it  away  by  undue  «  process*'  of  law-.    It  is  W 
'  tbatthe  creditor,  who  does  not  obtain  sfcurity  t»^ 
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pvymmt  of  his  debt,  cannot  eseape  the  lawful  conise-  v*  ciTATES 
qu^ice  of  a  subsequent  act  of  bis  debtor.    His  depen-  .     v. 
deaoe  for  safety,  in  this  respect,  is  placed  upon  his    BSTijr 
knowledge  of  the  character  of  hisdebtor,  and  upon  his  &  wooih 
own  vigilance.    But,  most  assuredly,  he  ought  to  have     cecK; 
lull  reason  to  rely  that  the  character  of  any  concern  in 
which  his  debtor  has  been  already  engaged,  will  not  be 
changed  by  matter  of  subsequent  enactment^  so  as  to  en* 
httoce  his  risk  of  danger  beyond  what  it  was  when,  the 
debt  was  contracted.    Such  a  mode  of  legislation,  I  re* 
peatf  would  violate  and  not  <<  establish  justice  .*'.'  by  en* 
feebKag  confidence  between  man  and  man,  it  would  re- 
tard instead  of  ^^proTnoting  the  general  weybre:*'  it 
would  <<  impair  the  obligation  of  contracts  :'^  it  would 
be  virtually  taking  away  private  f^propertj^^  without 
*^due  process  of  law.'\  An  act,  then,  producing  any  of 
these  effects  could  not  have  been  <<  necessary  and  pror 
per ;"  and  is  not  warranted  by  the  constitution :  and,* 
of  course,  the  Plaintiffs  in  this  case  are  not  <<  entiUed?? 
(to  use  the  expressipn  in.  the  stated  case)  to  the  satisfac- 
tion they  claim  under  it. 

2.  The  Defendants  are  next  to  enquire  whether  su(A 
a  law  has  been  passed :  whether  the  5th  section  /of  the 
act  of  the  3d  of  March,  1797,  is  retrospective  ? 

If  thmre  be  any  doubt  whether,  it  was  the  intention  of 
congress  to  give  to  this  act  a  retriKspective  effect^  every 
objection  which  can  be  fairly  urged  agaipst  its  constitu- 
tionality will  incline  the  Court  to  such  a  construction  as 
will  rescue  it  from  that  imputation.  The  Defendants 
insist  that  it  was  not  intended  to  have  this  effect. 

Until  this  law  was  passed  there  was  no  other  in  force 
securiog  to  the  United  States  priority  of  payment,  ex> 
cept  in  cases  of  custom  house  bonds  for  duties. 

The  first  act  giving  this  priority  was  passed  on  the 
31st  of  July,  1789,  (1  vol.  p.  47)  and  is  confined  to  the 
case  of  custom  house  bonds.  The  21st  section  of  that 
act  provides  that,  *<  In  all  pfises  of  iitsdvencyf  or  where 
"any  estate  in  the  hands  of  executors  or  administrators 
<<  sfudl  be  insufficient  to  pay  all  the  debts  due  from  the  de- 
<«  ceased,  the  debt  due  h  the  United  States  on  akt  such 
"BOND,  (i.  e#.for  the  payment  of  duties)  «AaB  bejirs* 
«  salisfiedJ'^ 
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V*  axATM     The  next  la^  gmi%  priority  to  the  Ui^»d  Stilnif 

V.        is  that  of  tlie  Mb  of  August,  1790,  (1  voL  p.  ^^.)   The 
BBTAN    45th  section  is  in  these  words :  «  T^at  wh^rt  am/  hmti 
h  WOOD-  ^/or  the  payment  of  dviies  shall  not  be  saU^ML  tm^drnf 
COCK*     '^  it  became  due,  Oie  collector  shall  fortft/witheautea  prose* 
■    1  f<  cuHon  to  be  commenced  for  the  rwyoery  of  Urn  moneji 

^thertonf  by  action  or  suit  at  law/ in  t&e  pr^er  Cmrt 
ft  having  cognixance  thereof;  and  in  all  casts  ^  vushen- 
ft  cyf  or  where  any  estate  in  the  hands  of  eocecxtm  or  air 
ft  mipistrators  shall  be  insujffvdent  to  pay  dl  the  iMs  ise 
fffrom  the  deceasedt  the  debt  due  to  the  United  ISdts,  oji 
ft  AivY  SUCH  BoifD,"  (i.  e.  for  the  paym^it  of  d«tksy) 
^«  shaU  be  first  satisfied*^' 

Nor  does  l^e  act  of  the  2d  of  May,  ±79%  (i  fd.  p. 
78)  create  this  priority.  The  isth  sectiiMi  rekn  to 
bonds  given  <<  for  duties  on  goods,  wares  and  BKsr^an- 
ilize  imported."  It  transfers  the  priority  of  the  United 
States  to  the  surety,  or  his  representatives,  opon  pay- 
ment of  the  debt  on  mc&  bond.  The  extension,  by  this 
section,  of  the  cases  of  insolvency  mentioned  in  the  45th 
section  of  the  act  of  4th  August,  1790,  applies  only  to 
the  subject  matter  of  that  section,  which  mere  bonds  for 
duties.  The  same  was  the  subject  matte*  of  tUs  «ec- 
<;ion. 

B 

If,  upon  any  other  bonds  than  custom  honse  bonds,  a 

priority  had  been  secured  to  the  United  States,  why  was 

•         not  a  transfer  of  that  priority  provided  for  in  befaaif  of 

^e  surety,  or  his  representatives,  who  paid  the  bond,  as 

well  as  in  the  case  of  bo^ds  for  duties  ? 

After  the  law  of  3d  of  M^rch,  1797,  estabUshing  a 
general  priority  in  cases   of  subsequently  coirtractcd* 
debts,  the  provisions  on  this  head  in  subseqnent  acts 
assume  a  corresponding  character.    Thus  in  the  act  of 
the  2d  of  March,  1799,  section  «ft,  (4  vol.  p.  316)  the 
provisions  are  co-extensive  with  the  then  estaUisbed 
priority.    The  first  member  of  this  section  continues 
the  priority  in  respect  to  bonds  for  duties.    It  re-mscis 
in  the  same  words  the  45th  fection  erf  the  act  of  1T99, 
(±  vol.  p.  221)  giving  that  priority.    The  next  menber 
of  this  section  is  general,  and  declares  the  UabiUty  rf 
the  representatives  of  a  debtor  if  they  pay  any  deW« 
preference  « to  the  debt  or  debts  im  to  the  Umkd  SW*" 
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Hete  Me  no  wardd  like  those  used  in  the  acts  of  17B9  if.  states 
and  17i90f  above  referred  to,  to  limit  and  restrain  the        v. 
nieaiiiiig  to  any  particular  <<  bond"  or  debts.    Their  li-    brtait 
atoBitj^Gommaices  upon  the  payment  of  any  debt  in  pre-  &  *wood- 
fereaee  *<  to  the  debt  or  debts  due  to  the  United  StatesJ*  ^    cock. 
The  trst  pPOTiso  of  this  section  respects  bail.    The  se- 
cond proYiso  makes  a  general  regulation  in  behalf  of 
Buretieth  or  their  representatives,  M'ho  pay  the  debt  due 
to  the  United  States  upon  any  bond  <<  for  duties  oh 
gmids^  waff^s  or  merchandize  imported,  or  other  penal- 
piff*  «Mf  the  cases  of  insolvency,  in  this  act  mentionedf 
are  declared  to  extend  to  the  cases  of  assignment,  at- 
tachment and  bankruptcy. 

That  tbere  was  not  given  to  the  United  States  the 
prioiify,  except  in  cases  of  custom  house  bonds,  until 
the  act  of  ir^  was  passed,  was  conceded  by  theirjcourir 
ael  ui  the  ease  of  Fisher  and  Blight,  (%  Cranch,  362.  J 

The  Mh  section  of  the  act  of  the  3d  of  March,  1797, 
referred  to  by  tbe  agreement  of  the  parties  in  this  suit, 
as  before  mentioned,  is  in  the  following  words :  ^  That 
*^  nvh/m  kny  refttfnne  officer ^  or  other  person  hereafter  be- 
^  c&ming  iniehUd'  to  the  United  States  by  bond  or  other- 
<<  tvistf  shall  become  insdvent,  or  where  the  estate  of  any 
*^  deceased  debtor^  iti  the  hands  of  executors  or  administra- 
^*  tor$9  shall  be  insufficient  to  pay  aU  the  debts  due  from  the 
^*  deceased,  the  debt  due  to  the  United  States  shall  be  first 
*' satisfied  9  and  the  priority  hereby  established  shall  be 
'*  deemed  to  extend  as  well  to  cases  in  which  a  debtor,  not 
'<  hating  sufficient  property  to  pay  all  his  debts,  shall  make 
*^  a  vottiniary  assignment  thereof,  or  in  which  the  estate 
*'  ond  cff&ets  of  an  absconding,  concealed,  or  absent  debtor 
'^sha&M  attached  by  process  of  law,  as  to  cases  in  which 
**an  act  of  legal  bankruptcy  shall  be  committed. 


j> 


The  V^endants  insist  that  there  is  error  In  the  punc- 
tuation of  this  section  ^  and  that  it  ought  to  be  read 
"With  a  comma  at  the  end  of  the  second  line  (of  the  print- 
ed seiikion)  between  the  woi^ds  «  person''  and  «<  hereaf- 
ter.** It  would  then  read  *<  That  when  any  revenue  qffi- 
e^,  or  other  person,  hereafter  becoming  indebted,^  &c. 
The  section  thus  pointed  will  establish  for  the  United 
States  apriority  in  case  of  subsequently  created  debts, 
^here.  i.  The  ^btor  is  Insolvent.   2.  Where  he  makes 
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V.  8T1.TEI  a  voluntary  assignment  of  Lis.  effects,  not  havng  sntG* 

V.        cient  to  pay  all  his  tlebts.     3.  Wbere  an  attachmenl 

SBrAjr  'shall  issue  againtit  tbe  effects  of  an  absent,  abi^ottding, 

4c  WOOD-  or  concealed  debtor.    1.  Wlif  I'e  the  debtor  stiall  commit 

COCK,     an  act  of  legal  bankruptcy,     b.  Where  his  eSw^,  in  Hi* 

^— .  Itatids  of  executors  or  adtiiinistrators*  shall  not  be  suffi- 
cient for  the  payment  of  all  his  debts.     Wi^Bf  tbis 
latter  provision,  it  has  always  been  apprcbeaded  Ciat 
the  declared  priority  in  cases  of  inaolveflcy  would  oat 
bind  executors  and  adniinisU-;itors :  and  it  has  uiifoRa- 
ly  been  introduced  to  create  in  that  caset  not  a  gnaier, 
but  only  an  equal  priority.     There  can  be  bo  reasen  for 
supi»osing  (not withstanding  the  general  words  of  tiat 
member  of  the  section,  respecting  executors  and  adioin- 
jstrators)  that  it  was  intended  to  extend  tbejnonty  in 
this  case  to  debts  prcviousb/,  as  well  as  substqua^  cre- 
ated.   The  subject  matter  of  the  section,  with  the  punc- 
tiialtan  we  contend  fur,  must  be  considered  a  proTiskii 
fur  debts  subsequently  contracted.     To  understand  its 
uibject  matter,  other  thai 
suppose  tiie  establishment 
any  reasonable  motive  or  i 
In  such  case  the  gemral  (i 
pectire)  priority  would  ap 
officer,  to  the  case  of  a  dec 
of  voluntary  asstgnoient, 
The  limited  (or  prospectiv 
'  to  cases  of  persons  (other 

ing  insolvent.  Why  this  < 
vent  and  the  other  debtors 
subject,  what  meaning  is  i 
,  -  "  and  the  priority  hereby 
to  extend,"  &c.  ?  Accordi 
we  appose,  the  priority  est 
of  the  section  was  genei 

cers,  and  executors  and  administrators;  and  linuted  as 
it  respects  otlier  persons.  If  it  had  been.tlic  intention 
uf  t|ie  legislature  to  establish  difibrent  priorities,  tbef 
would  have  negatived,  by  their  expressions,  the  inili- 
vtduality  of  the  priority:  most  probably  tl»ey:wooJd 
,  have  said,  in  place  of  the  Words  tbey  have  used,  "biA 

the  priorities  hereby  respectively  estaltlished."  Tben  if 
a  "  revenue  officer"  assigned,  if  bis  effects  were  attach- 
ed as  those  of  "an  absent,  concealed  or  abscoDdini: 
dehtar,"  or  if  he  commit^d  "a  I^  wt  of  b«tnpt- 
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tj,^  ttfenernl  priority  would  attach.    If  any  «  other  u,  states 
]^r8(»ii"  pame  within  this  description^^  a  limited  priority        r. 
woqM  at|ach.  bbtatt 

k,  WOOD- 

Bnt  there  is  a  still  greater  obstacle  to  remove  before  cock. 
the  oo&Btruction  of  the  Plaintiffs  can  prevail.  It  would 
naic  a  distinction^  without  reason,  between  « revenue 
officers''  and  custom  hotise  officers ^^  and^  indeed^  be- 
tween « revenue  ^ifficers'^'and  all  other  nominal  agents 
o£  tlie  ^vernment,  whether  accountable  by  bond  or 
otherwise*  A  general  priority  would  attach  in  case  of 
a  <<  revenue  officer'*  only ;  and  a  limited  priority  in  case 
of  other  receivers  of  the  public  money. 

It  cannot  be  said  that  <<  revenue  officers'^  comprise 
cnstom  bouse  officers.  It  is  very  true  that  money  aris- 
ing from  customs  constitutes  part  of  the  pnblic  revenue* 
Nor  18  it  intended  to  be  denied  that,  in  strict  propriety, 
the  collectors  of  those  customs  might  be  termed  *<  reve- 
nue officei^"  But  it  is  insisted  that  the  terms  used 
wera  not  iatended  to  have  that  meaning,  but  a  limited, 
appropriated  and  technical  meaning.  It  is  believed  that 
in  no  otiier  sense  have  they  ^ver  been  used  in  any  act 
of  congress.  Had  it  been  the  design  of  the  legisiaturor 
to  use  this  definition  in  its  enlarged,  and  not  its  accus- 
tomed Bense,  they  would  have  taken  care  to  have  mark- 
ed their  departure,  from  former  observances,  in  a  man- 
ner that  would  have  admitted  of  no-  doubt ;  in  a  way 
too,  that  would  have  denoted,  with  precision,  as  occa- 
Hi'oQ  mjg;bt  require,  the  generic  and  specific  signification 
of  the  terms.  And,  besides,  the  legislature,  after  pass- 
inj»  this  law,  have,  themselves,  clearly  disaffirmed  the 
<  cMistraction  to  which  we  object,  by  resorting  again  to 
these  expressions,  and  nndeviatingly  using  them  in  their 
tbrmer,  limited  and  specific  sense. 

f  If  the  Defendants  interpretation  of  the  words  ^<r©ve- 
■uc  officer"  is  correct,  then  the  fifth  ^section  will  not, 
whatever  may  be  its  proper  punctuation,  establish  a  re- 
Sospcctive  priority  in  the  case  of  custom  house  officers, 
br  if  the  Court  adheres  to  the  existing  punctuation  of 
|e  statute,  then  custom  house  officers  will  be  embraced 
f^  that  part  of  the  section  which  refers  to  persons  be- 
aming indebted  to  the  United  States  after  the  passing 
^  this  law ;  wbA  ttie  extension  of  the  priority*  in  the 
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.  V.  STATES  cases  mentioned,  m  t^e  latter  part  of  the  MCtkn*  «ill  , 

V.        adapt  itself  necessarily,  Mid  even  in  tbe  absence  of  tbe 

BBTAV    usual  technical  words  of  discrimiDation,  to  th^t  wbiclii 

&  WOOD-  as  occasion  seires,  will  become  tia  proper  subject  mat- 

co6k.     ter.  '  Thns,  if  the  extension  is  to  apply  to  a  reveonp  of- 

— ■  ficer,  the  priority  will  be  gcner J — retrospective, as  nell 

as  proipectiTe;  but  if  tbe  extension  is  to  applyto^ui/ 

other  person,"  (and,  of  course,  including  cuslom  bouse 

officers)  the  priority  will  only  be  jH-ospective.  ■ 

If  either  of  the  general  views  here  taken  of  this  sub- 
ject in  correct,  tbe  "  '     "  ~ 

"  entitled,  under  th< 
"  passed  tbe  3d  of  I 
•<  demands,  out  of  t 
«  bankrupt  in  the  I 
f  of  tbe  bankrupt, 
"  them,  of  other  ere 
"  fied  ;'*  because  th» 
created  prior  to  tbe 

BvsH,  attorney  Q 

The  reasons  in  s 
States  do  not  rest  i 
-  upon  tbe  terms  of  tl 
mttted  that  the  leg! 
ority  which  is  claim 
the  judgment  of  tb 
tions  however  well  t 
ed  the  legitimacy  of 
debtor,  whatever  mi 
debL  The  existent 
er  open  to  diflpote, ' 
rhcriabe4  as  to  its  p 
may  arise  upon  the 

But,  the  legislativ 
the  positive  provisio 
Tided,  among  other 
9n  ex  post  focto  law. 
having  been  passed 
lector;  and,  of  cou 
debt's  being  contrai 
'  tiie  aet  wmld  not  a 
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Bis 


/odokW)  if  it  were  to  be  aj^Iied  to  the  piresetit  case.  tr.  statss 
The  answer  in  the  negative  is  inaiiitained  by  the  follow-        "v. 
ing  general  reasons. 


i.  In  ascertaining  the  trae  import  of  the  terms^  ex 
pasffido,  this  Court  has  decided  that  they  only  apply 
to  criminal  cases.    The  present  is  a  case  of  debt 

2.  Laws  having  a  retrospective  effect  in  civil  cases* 
both-  as  to  rights  and  remedies*  have  never  b^n*  on  that 
acconiit  alone*  deemed  unconstitntionaL  Theorecticidly^ 
retroactive  laws  may  sometimes  be  condemned ;  bn^ 
practically^  they  are  common  to  every  system  of  juris- 
prudence. A  member  of  the  convention*  who  framedl 
the  constitution  of  the  United  States*  <«  had  an  ardent 
desire  to  have  extended  the  provision  respecting  eorpos^ 
facto  laws  to  retrospective  laws  in  general;'*  but*  having 
failed  in  accomplishing  that  desire  in  the  .convention* 
when  he  became  one  of  the  ornaments  of  the  bench  of 
the  Supreme'  Court  of  the  United  States*  he  concurred 
in  the  judgment  that  congress  possessed  the  power  to 
pass  retrospective  acts  in  relation  to  civil*  though  not 
ex  post/am  laws  in  relation  to  criminlil  cases.  fSee  $ 
Datt.30r.J  ,  i 

If*  t&erefore*  congress  h^  passed  an  a«t  which  must 
have  a  retrospective  effect,  the  Court  will  not*  merely 
for  that  cause*  declare  it  unconstitutional  and  inopera- 
tive.   Before  the  act  of  the  Sd  of  March*  1797,  was 
passed*  congress  had  provided*  in  favor  of  the  United 
States,  for  a  priority  a9  to  the  payment  of  iehts  upon 
bonds  for  duties.    But  no  similar  priority  was  made  ap- 
plicable to  the  cases  of  revenue  officers  ;  of  accountable 
ag;enis ;  of  debts  t>n  bonds  other  than  bonds  for  duties ; 
w  on  contracts.    These  presumed  defects  in  the  law 
produced  the  act  of  the  3d  of  March*  1797*  and  it  must 
be  expounded  most  liberally  to  remove  the  defects*  and 
advance  the  remedy  in  contemplation.    With  respect  to 
revenue  officers*  it  was  the  policy*  and  must  be  taken  to 
be  the  meaning  of  the  law*  that*  when  they  prove  insol« 
vent,  the  priority  shall  attach  in  favor  of  the  United 
States*  with  a  full  retrospective  effect.    But  when  a 
febtor*  not  a  revenue  officer,  proves  insolvent*  be  must 
have  become  indebted  to  the  United  States  after  the 
passing  of  the  act  in  order  to  establish  the^  claim  of  pri^' 
VOL.  IX.  M 


BBYAH 

&  W001»« 

GOCK. 
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V.  STATES  ority.    Such,  I  have  been  informedy'^  has  been  the  cos* 

V.        struction  in  the  Supreme  Court  of  Fennsylvaiiia  in  a 

BETAK    case  of  the  commonwealth,  for  the  use  of  the   United 

k  WOOD-  states,  against  Lewis,  the  surety  of  the  administrators 
cogkI     of  Delany,  who  was  collector  for  the  port  of  Pbiladel- 

— ^->— —  phia,  and  died  indebted  to  the  United  Stat^,  before  the 
act  of  the  3d  of  March,  1797,  was  passed.  The  provi- 
sion of  the  5th  section  of  the  act  respecting  the  priority 
of. payment,  and  of  the  estate  of  a  deceased  debtor  in  the 
hands  of  executors  or  administrators,  was  considered, 
In  the  same  case,  as  a  siAstantive  provision,  ^aiogoas 
to  the  provisions  in  most  codes,  by  which,  upon  the  de- 
cease of  a  debtor,  the  law  undertakes  to  class  his  debtsj 
and  prescribe  the  order  of  payment ;  as,  for  iostaace^ 
specialties  before  simple  contract  debts^  and  debts  due 
to  the  state  before  those  due  to  individuals. 

It  has  be^n  suggested,  however,  thfl^  a  eoWector  of 
the  customs  is  not  a  revenue  officer  within  tite  meaning 
of  the  act  of  the  Sd  of  March,  1797.  But,  the  fact  i^ 
that  the  collector  has,  peculiarly,  been  deemed  such  an 
oJBcer,  as  well  by  practical  experience  as  under  the 
terms  of  the  act  itself.  If  the  Court  should  decide  other- 
wise, it  is  to  be  feared  that  the  security  given  would  be 
far  short  of  the  intention  and  policy  of  the  act  of  1797. 
The  government  had,  obviously,  more  at  risk  upon  the 
fidelity  of  the  collectors  of  the  customs  than  upon  auy 
other  class  of  revenue  officers.  That  they  are  unbraced 
under  the.  designation  of  revenue  officers  in  the  acti  it  is 
believed  has  been  tackcn  for  granted  in  the  differrat  Dis- 
trict and  Circuit  Courts  of  the  United  States. 

March  titfi.    M8ent..:ToBB,  X 

liiviRGSToir,  J.  delivered  the  opinion  of  the  Court  a» 
Ibllows : 

The  United  States  claim  a  priority  in  payment  out  of 
the  estate  of  Hendrickson  in  the  hands  of  the  Defen- 
dants.   Hendrickson,  it  appears,  was  one  of  the  sure- 
ties of  George  Bush,  late  collector  at  Wilmington,  wha 
^  died  on  the  %d  of  February,  1797^  in  debt  to  the  United 

•  Mr.  Dallas,  idio  argaed  the  oitte^  hM  heeu  kind  enouah  to  &fOt  m0 
vHb  the  ihfori&acioD. 
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StoAeSf  as  appears  by  a  subsequent  adjusfment  of  bistr.STiTSS 
uccoimts  at  the  treasury  in  the  sum  of  3,^BS  dollars  and        v. 
6  cents.    By  the  5th  section  of  tfie  act  of  the  Sd  of    beyak 
March,  1797,  under  which  this  priority  is  claimed,  it  is  &  wood- 
cfeclared  that  where  any  revenue  oflScer,  or  other  per-     cock, 
son,  hereafter  becoming  indebted  to  the  United  States  — — .*— 
bjr  bond  or  otherwise,  shall  become  insolvent,  &c.  the 
debt  due  to  the  United  States  shall  be  first  satisfied. 

'^The  Court  is  of  opinion  that  Hendrickson  was  in- 
de1>ted  to  the  United  States  before  this  act  passed,  that 
is,  at  thte  time  of  the  death  of  the  collector,  although  the 
accounts  of  the  latter  were  not  settled  until  after  its 
passage  /  and  that,  ther^ore,  the  law  which  secures  a 
priority  against  th#estates  of  persons  who  shall  there- 
after become  indebtc^d,  does  not  apply  to  this  case.  The 
Judgment  of  the  Circuit  Court  is  affirmed^ 


TBQS  PRIO  CONCORD,  Tayxor,  mastek.  1816. 

March     lltb. 


♦ 

THIS  was  an  appeal  from  the  sentence  of  the  Circuit  K  captured 
Court,  affirming  that  of  the  District  Court,  which  re-  ^^  «^^ 
stored  fo  the  Claimants,  neutral  Spanish  merchants  at  owner,  be  by 
TenerifiTe,  20  pipes  of  wine,  part  of  the  cargo  of  the  eon^^t^^^ 
British  brig  Cojicord,  captured  by  the  American  priva-  ^f  t^e  court, 
teer  Marengo,  in  August,  181^,  without  payment  of  du-  and  afterward* 
Hes ;  although  the  same  had  been,  by  consent  of  the  ^^teneejthe 
proctors  for  the  parties,  sold  under  an  order  of  the  Court,  Ae  pro- 

r'^MMf  ^seseds  are  igr- 

KtOXktU  %.  dered  to  be  re- 

stored to  tucli 

The  cause  being  submitted  without  argument ;  ^^ner,^  Ae^^ 

duties  due  to 

Stobt,  J.  ddivered  the  opinion  of  the  Court,  as  fol-  the  u.s.upoa 

-  the  importa- 

lOWS:  tion  of  the 

goods  n^ustbf^ 

This  is  the  case  of  a  shipment  made  by  a  neutral  p«^- 
house  on  board  of  a  British  ship  which  was  captured, 
on  a  voyage  from  Tenerifie  to  London,  by  the  private 
armed  ship  Marengo,  and  brought  ipto  tlie  port  of  New 
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TH&      York  for  adjudicatioo*    Pending  the  prise  proccedrngs, 

BBio      the  goods  were  sold  by  an  interlocutory  order  of  the  Dis- 

poNcoKDy  trict  pourty  and  tlie  ])roceeds  brought  into  the  Kgistry. 

TAYLOBf   Upon  the  hearing,  the  property  was  decreed  to  be  re- 

M48TBR.  stored  to  the  claimants  without  payment  of  duties;  and 

r— «-- — *  this  decree  was  afterwards  affirmed  in  the  Circuit  Court. 

The  cause  has  been  brought,  b^  appeal^  to  tbiB  Court 

for  a  final  decision. 

We  are  all  of  opinion  that  the  proprietary  interest  o{ 
the  clainiants  is  completely  proved  ;  and  tifeerefore  the 
decree  of  restoratioi^  mu&ft  be  fibffirjBed. 

With  respect  to  the  dutieswwe  are  all  of  opiii«>ii  &Mt 
the  decree  of  the  Courts  below  wni  erroneous.  Wftere 
goods  are  brought  by  superior  force*  or  by  UmviUibk  ne- 
cessity, into  the  United  States,  they  m'e  not  deened  to 
be  so  imported,  in  the  sense  of  the  law,  as  necessaril?  to 
attach  the  right  to  duties.  If,  however,  such  goods  are 
afterwards  sold  or  consumed  in  the  country,  or  incorpo- 
rated into  the  general  mass  of  its  property,  they  become 
^ti*o-actiyeIy  liable  to  the  payment  of  duties.  In  the  ^ 
present  case,  if  the  goods  had  been  specifically  restored^ 
anfl  afterwards  withdrawn  from  the  United  States  by  the 
Claimants,  they  would  have  been  exempt  from  duties. 
,  But  having  been  sold,  by  order  of  thfe  Court,  for  the  gc- 
lieral  benefit,  the  duties  indissolubly  attached,  and  ought 
to  have  been  deducted  from  the  proceeds  by  the  Gourt9 
below.    The  decree  in  this  respect  must  be  reversed. 


THE  NEREIDE,  Bsnnett^  mastek. 
UiS.  ' 

^KN^    eoi.  .' . .    '       - 

.^5en^....ToDD,  J. 

THIS  was  an  appeal  by  Mimd  Pinto,  from  the  sen- 
tence of  the  Circuit  Co^rt  for  the  district  of  New  York, 
affirming  fproformaj  the  sentence  of  the  District  Court 

2^^in^2L  which  condemned  that  part  of  the  cargo  which  vm 

tf,  <<  that  free  Claimed  by  him. 

f«<hip8  diflli 

^<  goods,"  does     The  facts  of  the  case  are  thus  stated  by  the  chin 
v^t  m^  the^tice  in  ddiyej?ing  the  opinion  of  the  Court. 


•%*. 
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Mamuel  Pinto,  a  native  of  Buenos  Ayres,  being^  in      the 
l^ondon,  on  the  26th  of  August,  ISlS^entered  into  a  con-  nerbide, 
t»ract  with  John  Drinkald,  owner  of  the  ship  <•  ATereide,'*  Bennett.^ 
vrhejreof  WiUiam  Bennett  was  master,  whereby  the  said  master. 

Drtnkakl  let  to  tlie  said  Pinto  the  said  vessel  to  freight  -< 

for  a  voyage  to  Bumos^  Jiyres  and  back  again  to  London,  conTcne  pro. 
OB  the  conditions  mentioned  in  thecliarter  party.    The  ??^nemy  iwpt 
owner  covenanted  that  the  said  vessel,  being  in  all  re-  *'  shall  nik/t 
spects  sell- worthy,  well  manned,  victualed,  equipped,  "^J",? 
provided;  and  furnished  with  all  thingS|iieedful  for  such  xhe  Mtr 
a  vessd,  should  take  on  board^a  cargo*  be  provided  fi)r  withSpaindoct 
her,  that  the  master  should  sign  the  customary  bills  of  ")^,?^^^^^ 
lading,  and  that  the  said  ship  being  ladeA  and  dispatched^  c'  by  impiioa- 
shoBldjoin  and  sail  with  the  first  convoy  that  should  de-  ^^  ^^^"^^ 
)>&rt  from  Great  Britain  for.Buenos  Ayres  :  that  on  his  enemy  thipi 
arrival  the  master  should  give  notice  thereof  to  the^^"J*®*°' 
Agents  Of  assigns  of  the  said  freighter,  and  make  dejive-  xhe  ^nelpie 
^y  of  the  cargo  according  to  bills  of  lading  ;  and  that  of  retaiiatipD^ 
the  said  ship,  toing  in  all  respects  sea-worthy,  manned,  iJ^^TST'o^ 
&c*  as  before  mentioned,  should  take  and  receive  on  dedmon  in  tbe 
])oard  at  Buenos  Ayres  all  such  lawful  cargo  as  they  {^^Jj*^  ^^\ 
^should  tender  for  that  purpose,  for  which  the  master  states<     ^ 
should  sign  the  customary   bills   of  lading:   and  the  A-mjutrtimajr. 
«Iup  being  laden  and  dispatched,  should  sail  and  noake  pioy"aif  ar^^ 
the  best  of  her  way  back  to  London,  and  on  her  arrival  beUigcrent 
deliver  her  cargo  according  to  the  bills  of  lading.    For  ^^i^^l\ 
unloading  the  outward  and  taking  in  the  homeward  car-  and  sachgoodt 
go,  the  owner  agreed  to  allow  90  running  days,  and  for  ^.^^  ^^ 
nnloadingthe  return  cargo  15  running  days.  The  owner  ch^ter  by  * 
also  agreed  that  the  freighter  and  one  other  person  whom  the  armament, 
lie  might  appoint  should  have  their  passage  without  be-  JS^nJe^mSj 
ing  chargeable  tlierefor.  In  consideration  oftlie  premises  by  such  vessel, 
the  freighter  agreed  to  send,  or  cause  to  be  sent  along  side  J^jjjf  ^^i^^lt 
of  the  ship,  such  lawful  goods  as  he  might  have  to  ship^  aid  in  such  ar* 
or  could  procure  from  others,  and  dispatch  her  therewith  «^cnt  or 
in  time  to  join  and  sail  with  the  first  convoy,  and  on  her  JhJl^^he 
arrival  at  Buenos  Ayres  to  I'eceive  the  cargo  according  ciiarter  the 
(0  bills  of  lading,  and  afterwards  to.  send  along  side  o(]^^U^^» 
the  ship  a  return  cargo  and  dispatch  her  to  London,  and  board  at  the 
on  her  arrival  receive  the  cargo  according  to  bills  of  Jj^sUmec*** 
ladings  and  to  pay  freight  as  f(»llows,  viz.  for  the  out- 
ward cargo  TOOL  together  with  five  per  cent,  primage, 
to  be  paid  on  signing  the  bills  of  lading,  and  for  the  home- 
wardy  or  return  cargo,  at  the  rate  mentioned  in  tbe 
charter  party.    Be  was  also  to  advance  the  master  at 


■vWM^^iqa 
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THE      Buenos  Ayres,  such  money  as  might  be  necessary  for 
KEREiDEy  disbursements  on  the  ship.    It  y^Bs  provided  that  all  the 
BBKKETT,  freight  «f  the  outward  cargo,  except  on  the  goods  belong- 
MASTSR.  ing  to  the  freighter,   which  should  not  exceed  400L 
•  should  be  received  by  the  owner  on  the  bilk  of  lading  be- 
ing signed ;  and  in  case  of  the  loss  of  the  ship  such 
freight  should  be  his  property ;  but  if  she  arrived  safe 
back  with  a  full  cargo,  then  the  freighter  should  be  cre- 
dited for  the  excess  of  the  said  freight  over  and  above 
the  sum  of  70(H,^  A  delay  of  10  running  days  over  and 
above  the  time  stipulated  is  allowed  the  freighter,  he 
paying  for  such  demurrage  at  the  rate  of  iOl  10s  per  day. 

Under  this  contract  a  cargo,  belonging  in  part  to  the 
freighter,  in  part  to  other  inhabitants  of  Buenos  Ajres, 
and  in  part  to  British  subjects,  was  taken  on  board  the 
Nereide,  and  she  sailed  under  convoy  some  time  in  No* 
vember,  1813. 

Her  license,  or  passport,  dated  the  16th  of  November, 
states  her  to  mount  10  guns  and  to  be  manned  by  16 
men. 

The  letter  of  instructions  from  the  owner  to  the  master 
is  dated  on  the  24th  of  November,  and  contsdns  this  pas- 
sage :  ^<  Mr.  Pinto  is  to  advance  you  what  money  you 
«  require  for  ship's  use  at  River  Plate,  and  you  wiU  con- 
*<  sider  yourself  as  under  his  directions  so  far  as  the 
<<  charter  party  requires.'* 

On  the  voyage,  the  Nereide  was  separated  fi"oiai  her 
convoy,  and  on  the  19th  of  December,  181S,  when  in 
sight  of  Madeira,  fell  in  with,  and  after  an  action  of 
about  fifteen  minutes,  was  captured  by  the  American 
privateer  *«  The  Governor  Tompkins.*'  She  was  brought 
into  the  port  of  New  York,  where  vessel  and  cargo  were 
libelled ;  and  the  vessel  and  that  part  of  the  cargo  which 
belonged  to  British  subjects  were  condemned  without  a 
claim.  That  part  of  the  cargo  which  belonged  to  Span- 
iards was  claimed  by  Manuel  Pinto,  partly  for  himself 
and  partners,  residing  in  Buenos  Ayres,  and  partly  for 
the  other  owners  residing  in  the  same  place.  On  tiie 
hearings  this  part  of  the  cargo  was  also. condemned.  An 
appeal  was  taken  to  the  Circuit  Court,  where  the  sentence 


»  ' 
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o  t  tine  District  Court  was  affirmed^  pro  /(yrma,  and  from      ths 
-t^liat  sentence  an  appeal  has  been  prayed  to  this  Court.    inBBBii>B9 

BmrnkSf  ^  J^&w  Fork,  for  the  JippeUant  master* 

It  is  true  this  ressel  was  armed^  but  Pinto  had  no 
agency  in  arming  ben  She  was  an  armed  vessel  as 
early  atleast  as  May^  1811^  before  the  war  between  the 
United  States  and  Great  Britain.  It  is  true  she  sailed 
with  conYoy,  but  this  she  was  obliged  by  law  to  do.  It 
is  true  also  that  she  resisted  the  capturing  vessel ;  but 
neither  PhitOf  who  was  a  passenger  on  boards  nor  any 
otiier  neutral  passenger,  gave  any  aid  in  the  engagement. 

The  claim  of  Pinto^  in  behalf  of  himself,  his  father 
and  sister,  who  were  jointly  interested  with  him  in  the 
business  which  he  carried  on  in  his  own  name,  was  of 
tbxeie  descriptions  of  goods. 

1st  Ot  goods  of  which  they  were  the  sole  owners. 

^«  Of  goods  of  which  they  owned  one  undivided  moi-  ^ 

ety,  the  other  being  owned  by  British  merchants. 

» 

3d.  Of  goods  in  which  they  claimed  an  interest  of 
onc-fottrtb,  the  residue  being  British  properly. 

As  to  this  last  claim  he  is  charged  with  malaJideSf  be- 
cause in  his  examination  in  preparatorio  he  stated  with- 
out qualification  that  he  was  the  owner  of  one^fourth  part 
of  those  goods,  whereas  in  his  claim  and  test  affidavit  he 
states  the  fact  to  be  that  he  had  agreed  with  certain  Bri- 
tish merchants,  that  if  they  would  give  him  10  per  cent, 
upon  the  sales,  he  would  select  for  them  sucli  goods  as 
would  sell,  at  Buenos  Ayres,  at  an  advance  of  156  per 
cent,  upon  their  cost  and  charges ;  that  he  selected  these 
^oods  under  that  contract ;  that  his  commissions  would 
have  amounted  to  one-fourtU  of  the  original  cost,  and  to 
that  extent  he  believed  himself  interested  therein. 

There  was  no  attempt  to  impose  upon  the  Court,  he 
voluntarily  explained  the  nature  of  his  interest  ;  if  he 
was  mistaken  as  to  the  legal  effect  of  such  a  contract^ 
yet  no  improper  motive  can  be  attributed  to  hiiii' 
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THB         Neither  Pinto,  nor  any  person  coDaected  with  bin^ 
WRRKlDBy  joined  in  the  battle.     If  he  had  done  so,  he  might  hare 
UBivNBTT  been  cocsiderod  as  taking  part  in  the  war,  and  tbereby 
mastbh.' excluding  himself  from  the  protection  to  whkh  be  is 
now  entitled  by  the  law  of  nations.      He  i^eraained  in 
the  cabin  during  the  whole  engagement*  and  \md  no  con- 
cern whatever  in  tha  defence  of  the  ship.     It  is  true  ^at 
he  states  upon  his  examination  in  preparatoriOf  <<  tbat  be 
**  belonged  to  the  ship  at  the  time  of  her  capture^  and  had 
<<  control  of  said  ship  and  cargo."   But  bis  answers  were 
written  by  the  commissioner,  and  he  being  a  foreigneri 
probably  did  not  observe  the  force  of  the  expression. 
The  nature  of  his  control  is  explained  by  ail  ike  other 
circumstances  of  the  case  to  be  a  control  ynthm  the 
limits  of  the  charter  party.    It  is  evident  he  could  bave 
no  lawful  control  over  the  management  of  the  ship  from 
the  time  of  her  sailing  from  London  until  her  arrival  at 
Buenos  Ayres.    The  letter  of  instructions  from  the  own- 
er of  the  ship  to  the  master,  shows  that  the  master  was 
linder  the  direction  of  Pinto  so  far  onlg  as  tht  cMrier 
party  required. 

It  has  been  heretofore  said  that  Pinto  had  acquired  a 
hostile  character  arising  from  domicil.  There  is,  how- 
ever, no  ground  for  such  a  pretence.  It  is  true  that  in  the 
charter  party  he  is  said  to  be  <<  of  Buenos  Ayres,  hrf 
<^  note'  residing  in  the  city  of  Londm  ;"  and  in  his  examin- 
ation in  yreparatorio,  he  states  «<  that  for  seven  years  last 
**  past  he  has  lived  and  resided  in  England  and  Bneiios 
^*  Ayres."  But  he  at  the  same  time  states  that  be  is  a  na- 
tive of  Buenos  Ayres,  that  he  now  lives  there,  and  has 
generally  lived  there  for  55  years,  and  has  been  admit- 
ted a  freeman  under  the  new  government  of  Buenos 
Ayi*es.  Even  if  lie  had  acquired  a  domicil  in  England, 
which  is  not  true*  yet  he  had  turnetl  his  back  on  that 
country  and  was  on  his  voyage  home.  5  Fes.  Jnn,  7SJ 
Somerville  v.  Sonierville.  Pinto's  test  affidavit  show^ 
particularly  that  his  birth,  residence,  and  commercial 
establishment  had  always  been  at  Buenos  Ayres,  except 
during  his  occasional  temporary  absences  in  his  coInme^ 
cial  pursuits.  The  test  affidavit  is  always  good  evidence 
in  prize  causes.  The  party  is  obliged  to  put  in  hisclain 
upon  oath,  and  it  is  to  be  taken  as  true  until  contrtrf/rt- 
ed  by  better  evidence.  , 
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hCli©  Cburt  is  now  fop  the  first  time  called  upon  to  de*      tun 

t»de  tlie  question  whether  neutral  property  forfeits  its  irssBiDi# 

character  of  neutrality  by  being  put  on  board^an  armed  bbnkbtt, 

ship  of  the  enemy  ?  masteb;. 

Tbe  getaeral  rule  19  that  the  property  of  a  fiiend  iii  a 
hostile  vessel  i&not  liable  to  condemnatiob. 

There  are  but  two  exceptions  to  the  nelitral  ririit  ttt 
trade* 

1.  He  shall  not  carry  contraband  o(  war; 
S.  He  shall  not  violate  a  blockades 

If  the  sailing  in  an  ormeil  vessel  of  the  etieiny  had 
been  also  an  exception^  it  would  unquestionably  have 
been  noticed  by  some  writer  upon  the  l^w  of  nations; 
But  no  such  exception  is  to  be  found  in  the  books*   ^ 

If  such  be  the  doctrine^  what  degree  of  force  will  h^ 
sufficient  to  forfeit  the  neutral  character  of  the  goods  i 
It  she  carried  a  single  musket,  the  principle  must  be  the 
same  as  if  she  mounted  fifty  cannon.  And  sailing  undei^ 
convoy  would  be  still  more  ctearly  within  the  rute* 

fatids  h.  $f  e.  5,  $  7B,  lays  down  the  general  princi- 
ple thus :  <i^  Since  it  is  not  the  place  where  a  thing  is^ 
'<  which  determines  the  nature  of  that  thing,  but  the 
'^  quality  of  the  perison  to  whom  it  belongs  ^  things^  he^ 
*^  longing  to  neutral  persons,  which  happen  to  be  in  an 
«^  enemy's  country,  or  the  enemy's  ships^  are  to  be  dis- 
<<  tinguished  from  those  belonging  to  the  enemy/' 

No  hint  is  given  that  a  distinction  is  to  be  taken  be-^ 
tween  the  armed  and  unarmed  ships  of  the  enemy*  Again 
in  i.  Si  Cw  7i  $116,  he  says,  <<the  effects  pf  neutrals  found 
<«  in  an  enem/fs  ship,  are  to  be  restored  to  the  owners^ 
f  ^  against  whom  there  is  no  right  of  confiscation."  See 
also  Duponceau^s'  Bytikershoekf  102, 108;  2  JlmmU  IM* 
Chittiif  111.  Ward,  %U  Mu  Jefferson^s  letter  to  Jtf.  Oenet^ 
S4bth  January,  1793,  among  our  own  state  papers^  in  the 
department  of  state. 

This  Ceurt  will  not,  in  contradiction  to  all  tfaeM  aU' 
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TttB      t1i«ritie%  make  a  new  exc^on  to  the  rigjMa  of  kcnrtnt 
HBBBUNif  eommerce.    The  policy  of  this  country  is  to  es;tend9  not 
MBMnwrgg  to  impair  tiieni.    A  neutral  aids  tfie  beHigeren^  bibgIi 
MAiTBH*  more  by  carrying  belligerent  property^  tbanbyemplojiBg 
■  ■  a  belligerent  vessel  to  canry  neutral  goods ;  yet  tiM  neu- 
tnl  vessel  carrying  the  beUig^'Mit  goods»  is  alwajs  re- 
stored, and  w^h  freight,  unless  she  forfeit  her  neotra/ 
character  by  her  hostile  conduct    The  neutral  charac- 
tor  may  be  forfeited  by  fraudulent  conduct  of  the  master— 
by  violation  of  blockade— by  carry  ingcontraband  goods— 
'  by  false  destination  and  by  resisting  search.     These 
tare  the  only  exceptions  to  the  general  rule  that  the  pro- 
perty ,of  a  friend  must  be  restored.    But  there  most  be 
an  actual  or  an  implied  connivance  between  the  master 
of  the  vessel,  and  the  neutral  owner  of  the  goods  in  order 
to  subject  theneutral cargo tocondemnationfertheaetsof 
the  master.  1  Bob.  67,  (Jhn.  ed.)  the  MBrcvriMSm    M,  iS9, 
the  CobmMa.   4d.  ^77,  the  Jange  Tobias.    5  Bob.  234, 
.    the  8hepherde$s,    In  the  case  of  the  Maria  Cthe  Swedish 
cofvooyj  the  merchant  vessels  had  received  orders  from 
the  convoy  to  resist  search. 

The  unneutral  character  of  a  master  sbaH  not  forfeit 

neutral  property  on  board  a  neutral  reaseJ.     Can  you 

then  punish  the  innocent  neutral  for  the  legal  eoLerciae, 

^  by  the  hostile  master  of  a  beliigerent  vessel,  oi  his  rigbte 

of  war? 

If  this  property  is  to  he  condemned,  it  must  be  on  tbe 
ground  of  resistance  ;  for  it  is  understood  that  it  has  been 
.  decided  by  this  Couirt  that  shipping  neutral  property  on 
board  an  armed  nttdral  vessel  even,  will  not  subject  it 
to  condei^ination.  If  resistance  be  not  the  ground  on 
which  condemnation  is  claimed,  then  in  a  case  where 
no  resistance  is  made,  ir  neutral  property  be  found  on 
board  an  enemy's  ship  armed  merely  for  resisting  fts 
piratical  boate  of  South  America,  it  is  liable  to  con- 
demnation. 

It  is  true  that  a  neutral  cannot  lawfully  resect  his 
ship  captirred  by  a  belligerent,  because  be  has  redress 
by  the  law  of  nations  if  be  has  been  improperly  captur' 
ed,  a  Bob.  %%7  (Am.  ed.J  the  Dispatch.  1  Bob.  ^87,  ik 
Marin.  Buthere  the  force  was  ^not  used  by  a  neutral 
The  iihip  owner  and  the  master  were  open  and  avowed 
enenues^  and  as  such  had  a  perfect  right  to  defend  their 


.      FEBRUARY 'fERM  18U.  MS 

a^ip  by  force.    It  was  a  lawful  force.    6  Rek  8M,      nos 
Ckxiharyna  Eliccdbetlu  herbibEj 

BENNETT, 

.  But  it  will  be  said  that  tbe  right  to  search  isin^paired.  masteb. 

The  right  of  search  is  applicable  only  to  a  neuirai  ship. 

Ib  case  of  a  bdligerent  ship^  the  right  of  search  is  sa- 
perseded  by  the  right  of  capture.  The  privateer  had  a 
right  to  <;apture  the  Nereide,  hut^  strictly  speaking,  had  "^ 

no  r%fat  to  search  her.    Pinto,  by  placing  his  goods  on 

hwri  a  hostile  ship,  made  them  certainly  liable  to  Mp- 

tare,  although  not  to  condemnation^    He  gave  ub  the 

right  of  capture  in  lieu  of  the  right  of  search. 

The  patting  of  neutral  goods  on  board  an  armed  yti- 
ael  of  the  enemy,  is  analagons  to  the  placing  them  in  a 
fortified  town.  If  Uiey  are  placed  there  before  invest* 
ment,  they  are  not  liable  to  condemnation,  if  captured  $ 
bat  if  placed  there  after  investment  they  are  liable. 

Bat  it  will  be  contended  that  the  fifteenth  artide  of  the 
treaty  Of  1795,  between  Spain  and  the  United  Stf^s, 
(Laws  of  iht  Ufdted  States,  voL  %  p*  5S6,)  has  altered  the 
role  of  the  law  of  nations  on  this  subject,  and  that  nea- 
trad  Spanish  goods  found  on  board  an  enemy's  ship  are 
fiabk  to  condemnation  as  enemy's  goods. 

The  words  of  the  article  are,  <«  And  it  is  hef  eby  stipu- 
^  lated  that  free  ships  shall  also  give  freedom  to  goods  ; 
«  and  that  every  thing  shall  be  deemed  free  and  exempt 
^  wliich  shall  be  found  on  board  the  ships  belonging  to 
w  the  subjects  of  cither  of  the  contracting  parties,  al- 
«f  though  the  whde  lading,  or  any  part  thereof^  shonld 
i(  appertain  to  the  enemies  of  either;  contraband  gooda 
^«  being  dways  excepted.'* 

It,  will  be  contended,  that  if  free  shipfr^  make  frco 
goods^  enemy's  ships  must  make  cnemy'a  goods* 

But  we  contend,  that  aMoogh  by  tbe  treaty  free  ships 
make  free  goods,  yet  the  rule  of  the  law  of  nations  still 
i^mains  in  full  force,  that  free  goods  found  in  an  ene- 
my'a  ship  are  also  free.  Nothing  but  an  express  stipu- 
lation in  a  treaty  can  deprive  the  Spamsh  subject  of  his 
rights  under  the  law  of  nations.  The  tjpealy  contains  no 
suc^  express  stipidatiorf*    The  articte  stipulated  does 
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VHB  not  neceBsarOy  imply  its  converse.  The  two  roles  ue 
HSBBiDB^  not  ioconsisteiit  with  each  other.  The  neutral  nation  is 
BEinnsTT  entided  to  the  benefit  of  both.    fFard,  145. 

UkiTEJL 

^■- .,  .  .  J.  In  some  of  our  treaties  win  be  found  express  stipida- 
tions  as  to  both  points ;  in  others  as  to  one  of  die  points 
pnly ;  which  fact  shows  that  the  two  propositions  are  a&t 
considered  as  insepanJile.  The  treaty  of  1782,  with 
Holland)  adopts  both  ndes — ^free  ships  are  to  make  free 
goodSf  and  hostile  ships^  hostile  goods.  So  also  does 
the  conyention^of  1800  with  Francfe.     VoL  €,  appenUx, 

Am  to  the  Spanish  ordinance  of  Spain^  cited  in  i  Jseu^ 
HI)  iS9,  which  declares  even  the  goods  of  Span/si  sofc- 
jects  to  be  good  prize  if  found  on  board  an  eoemy^s  ship, 
it  is  a  mere  municipal  regulation  and  does  not  appear  to 
have  been  4idopted  in  practice  against  ,the  citizens  of  the 
United  States,  even  if  it  were  in  its  tarms  iq^^ikabte 
to  them. 

It  is  said  that  Spain  would  condemn  our  goods  foqnd 
on  board  her  enemy^s  ships^  and  tiierefore^  upon  tbo 
principle  of  reciprocity^  we  ought  to  condemn  her  goods 
found  on  board  the  ships  of  our  enemy.  But  the  prin- 
ciple of  reciprocity  applies  only  to  the  case  ot  salvage. 
|t  is  not  a  rule  c^  the  law  of  nations  as  to  prize  <tf  war. 

^  The  proprietary  interest  of  Pinto,  bis  father  and  si^ 
ter,  and  of  the  other  merchants  of  Buenos  Ayres  in 
whose  behalf  he  has  inteiposed  a  claim ,  cannot  be  dis- 

Suted.  Their  national  character  is  clearly  made  out. 
%e  goods  are  hot  Kable  to  forfeiture,  either  on  account 
pf  his  residence  in  London,  or  the  character  of  the  i^p» 
or  the  opposition  which  she  made,  or  by  the  treafy  6f 
Spain,  or  the  principle  of  reciprocity.  They  onght 
therefore  to  be  restored;  and  without  payment  of  flie 
^uties,  inasmuch  as  it  was  not  a  voluntary  importatimu 

Dallas,  contra,  for  the  captors. 

Contended,  that  there  was  evidence  tending  to  show 
that  Pinto,  had  caused  the  ship  to  be  armed,  and  bad 
paused  sundry  British  passen^rs  to  be  taken  on  boai^ 
•ome  of  whoim  fought  in  (he  Jkattle.    That  he  had  ^ 
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quired  a  British  character  by  domicil ;  and  that  he  hkd  not      Tins 
renounced  that  character  by  turning  his  back  on  Eng-  K^REiDfi^ 
land,  iaasmach  as  he  meant  to  return.  bbnntbt, 

MASTlSR. 

That  Pinto  must  be  considered  as  the  owner  of  the  mmmm^m^,,,.^. 
vessel  for  the  voyage^  and  as  having  a  control  over  her 
in  regard  to  her  resistance. 

He  admitted  that  neutrals  have  a  right  to  carry  on  their 
accustomed  trade  in  the  usual  manner,  an^to  employ  the 
merchant  vessels  of  th^  enemy  for  that  purpose ;  but 
not  to  arm  a  hostile  vessel^  nor  to  hire  a  hostile  vessel 
already  armed. 

He  divided  bis  argument  into  three  points  : 

1.  That  the  property  cannot  be  restored  without  fur- 
ther proof,  both  on  the  subject  of  domicil  and  on  that  of 
proprietary  interest.  And  that^^under  the  circumstances 
of  this  casei  Pinto  is  iiot  entitled  to  time  for  further 
proo£ 

^  That  by  force  of  the  truaty  between  Spain  and  the  * 
United  States,  taken  in  cotinexion  with  the  existing  law  ^ 
of  Spain,  the  property  is  liable  to  cotidemnation. 

S.  That  a  neutral  connot  lawfully  hire  an  armed  vesr 
sel  of  oar  enemy ^^  and  in  the  course  of  that  trade  engage 
in  battle  with  the  United  States.  '  < 

1.  As  to  further  proof  respecting  his  domidl. 

In  his  examination  in  i^apara^orto  he  states,  that  for 
the  last  seven  years  he  resided  in  England  and  Buenos 
Ayres.  This  fact  stood  unexplained  upon  the  record 
for  nearly  a  month.  He  then  states  in  his  test  aiBdavit 
that  he  was  then  a  resident  of  Buenos  Ayres,  where  he 
had  generally  resided  for  SB  years ;  but  says  nothing 
in  explanation  of  his  former  assertion,  that  he  had  resided 
the  last  seven  years  in  England  and  Buenos  Ayres.  Why 
did  he  not  state  how  long  he  had  resided  in  each  place  ? 
This  leaves  a  doubt,  which  the  Court  would  permit  him 
to  explain,  if  he  stood  fair  in  Court.  The  charter  party 
also  states  him  to^be  then  a  resident  in  England. 
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THB         Then  as  to  his  proprietary  iiitGi*est,  be  first  svmx% 

K£RBU)E»  that  be  is  the  sole  owner ;  bat  afterwards  contradict 

BENicETT,  himself*  and  sajs  be  ms^de  a  mistake,  and  that  his  fath» 

MASTEE.  and  sister  are  jointly  interested  with  him  id.  the  proper- 

II     .1.1   !■  ty.  Again,  he  first  states  the  printing  aparatos  to  be  his 

property,  and  afterwards  admits  that  it  belonged  to 

British  subjects. 

'With  regard  to  the  one-fourth  which  be  daimed  of 
sundry  parcel  of  goods,  be  first  swears  that  it  bcAougs 
to  him  absolutely,  and  afterwards  states  that  he  was  onlj 
entitled  to  a  commission  upon  tlie  sales  of  them.  So 
also  witTi  regard  to  an  invoice  of  buttons,  he  first  daiflied 
them  as  his  own,  and  afterwards  disclaimed  them  aaBri" 
tish  propert;^. 

Again  his  testimony  is  contradicted  by  Fiis^9  his 
confidential  clerk,  who  testifies  that  part  of  the  property 
claimed  by  Pinto,  belonged  to  the  government  of  fivenos 

It  is  certain  then  that  the  evidence  is  not  clear  in  bis 
favor,  as  to  bis  domicil,  and  as  to  his  froprietstij  iotere st. 

Is  he  entitled  to  further  proof? 

He  has  hired  an  armed  vessel  of  the  enemy  whish  has 
fought  an  American  vessel,  and  would  have  captured 
r  her  if  she  had  been  able.    There  is  no  case  in  which 

restitution  has  been  awarded  under  such  circaitistaDces« 
Suppose  an  American  frigate  had  captured  a  British 
frigate  laden  w^itii  specie  belonging  to  the  Spanish  go- 
vernment, would  it  have  been  i*estored  ?  Hew  was  it  m 
tliecasc  of  the  Peacock  and  the  Epervier? 

Pinto  chartered  the  whole  sliip.    He  permitted  everj 
thing  to  be  put  on  board ;  the  hostile  property  as  well  as 
the  neutral.    He  was  to  receive  freight  for  the  hostile 
pro])erty,  and  a-higber  freight  on  account  of  the  arma' 
inent.    He  knew  that  if  this  armament  was  employed  i^ 
protect  the  neutral  property  it  would  protect  the  hostile 
also.    He  impliedly  undertook  that  the  enemy's  prop^ 
ty  should  be  protected.    He  was  therefore  interested  w 
80  doing,  and  identified  his  interest  with  that  of  ikt 
hcHigerent.    The  armament  was  cl<jarly  intended  to  be 
used  against  the  Americans,  as  aU  the  criiiisers  of  France 
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Itftd  b«cn  iriyen  from  tbe  ocean,  and  never  appeared  in      Tais 
ttkose  southern  latitudes*  '  nebbidb^ 

BENNETT, 

He  says  in  his  examination  that  he  was  interested  in  masteb. 
tbe  vessel  and  cargo  and  freight  f  and  in  a  subsequent 
si»sw«r  he  states  that  he  had  the  control  of  the  ship  and 
cargo.  It  is  clear  therefore  that  he  participated  in  tbe 
belligerent  character^^  and  is  n6t  entitled  to  further  proof. 
See  6  Rob.  MO,  the  Atlantic. 

V 

2.  As  to  the  effect  of  the  Spanish  treaty^  in  connexion 
mlth  the  existing  law  of  Spain. 

The  treaty  says  that  «  free  ships^  shall  make  free 
goods/'  This  implies  the  converse  proposition  that  hos- 
tile ships  shall  make  hostile  goods. 

Thistreaty  followed  the  ttiemorable  discussion  which 
took  place  between  this  government  and  GeneU  in  1793* 
At  that  time  we  had  a  treaty  with  Erussia,  (2  VoL  Laws 
171  8.  308^  Oft.  12.)  which  contains  the  same  stipulation  < 
that  free  ships  shall  make  free  goods ;  but  is  silent  as  ta 
tbe  converse  proposition.  Tlie  two  treaties  are  to  be 
construed' alike.  Genet  complained  that  we  permittjed 
the  British  to  take  French  goods  out  of  our  vessels.  Mr. 
Jeflerson  was  one  of  the  negotiators  of  that  treaty,  ^nd 
it  is  clear  that  he  understood  it  as  implying  that  enemy 
ships  should  make  enemy  goods.  See  his  letters  as  se* 
cretary%>f  state  to  Mr.  Genetf  of  2i-th  July,  1793,  and  to 
Mr»  Morris  of  the  16th  of  August,  1795.  The  adminis^ 
tration  of  our  government  constituted,  at  that  time,  per- 
haps as  wise  a  cabinet  as  ever  existed.  This  treaty  was 
their  act'.  Tbe  proper  construction  must  be  that  th« 
converse  rule  is  implied.     TFard,  144  145. 


r.   it 


But  when  the  treaty  is  taken  in  connexion  with  the 
existing  law  of  Spain  at  the  time  of  making  the  treaty^ 
there  can  be  no  doubt.  'By  that  law  enemy  ships  make? 
enemfy  goods.  2.  Jlauni  139.  The  Mr.  Debron  there 
mentioned  was  a  Spaniard.  There  were  two  ordinances 
one  in  1 704,  the  other  in  171 S.  They  are  referred  to  in 
2.  F&Kn,  252.  b.  3.  tit  9.  art.  7.  As  to  these  ordinan^ 
ces,  it  is  singular  that  they  do  not  say  that  the  goods  of 
a  friend  in  an  enemy^s  ship  s;|mll  be  liable  to  confiscation  5 
hut  that  the  goods  of  a  Spanish  subject  in  an  enemy's  ship 
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m  shall  be  so  liable.  This  however  implies  the  other  |n»^- 
9SKEIOB9  sition  ;  for  if  the  goods  of  their  ovm  sidgects  were  so  Ik- 
B£NH£TT»  ble^  the  goods  of  a  frietid  would^  a  fomori,  be  liable. 

MASTEB. 

■  It  is  said  that  these  ordinances  have  not  been  enforced 

against  u$.    Bat  we  ard  not  bound  to  show  that  fact  It 
is  sufficient  for  as  that  the  law  exists* 

Reciprocity  is  the  permanent  basis  of  the  law  of  na- 
tions. 

5.  If  a  neatral  hire  an  armed  vessel  of  oar  comjt 
and  with  armed  force  resist  our  bdligereat  rights^  he 
forfeits  his  nea(ral  character* 

A  neutral  may  pursue  his  accustomed  tra^e  in  bis 
usual  manner  I  but  the  law  of  nations  allows  nothing 
further.  /  » 

It  has  been  said  that  the  only  test  of  neutraUty  is  im*' 
partiality  to  the  belligerents.  This  is  true  only  in  a  na* 
tional  point  of  view.  But  when  individuals  are  coocern- 
ed,  a  very  different  test  applies.  {8u  the  ease  ^the 
Tidip.J  A  neutral  cannot  justify  furnishiog  one  bellige- 
rent with  transports^  by  furnishing  them  to  the  other 
also.  rSu  VaUek  h*  S.  ch.  7.  $  109. 110)  where  wiUhe 
ftund  tne  whole  doctrine  of  the  law  of  nations  on  fins 
.    subject) 

ft 

The  general  rule  is  that  nothing  shall  be  done  bj  s 
neutral  to  invigorate  the  belligerent. 

A  right  of  peaceful  commerce  is  not  a  right  tb  set 
forth  a  warlike  expedition^  On  that  principle  a  govam- 
inent  might  be  neutral  and  all  its  subjects  bdligerent 
The  Words  of  the  elementary  writers  are  to  be  coostra- 
ed  according  to  the  subject  upon  which  they  treat  Tbej 
an  speak  of  a  peaceable  merchant  vessel^  not  an  armed 
'    vessel. 

Neutralsi;  says  sir  W.  Scott^  may  trade  til  the  ww 
manner  as  bltfare  the  war^  provided  they  take  no  dired 
part  in  the  Contest  It  is  not  necessary  to  show  i^ 
the.party  actually  put  a  match  to  the  guns.  This  ^^' 
id  was  forced  into  action  by  Pinto  ,♦  at  all  events  * 


Vi  • 
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%BH  bioQgIrt  into  action  by  means  of  Pinto.    He  hiH  a      *hb 
direct  part  in  the  contest.  WEBBraE, 

The  authority  cited  from  Bynkershoek,  is  in  oup  fa-  mastek/ 
Tor,  if  we  interpret  the  words  accopdiiig  to  the  subject 
matter.  He  says  a  neutral  may  let  as  well  as  hire  a 
vessel,  but  it  must  be'  a  lawful  letting  and  hiring.  He 
did  not  mean  to  say  that  a  neutral  may  carry  on  a  peace* 
fill  trade  in  a  hostile  manner.  In  the  next  sentence  he 
says  you  may  employ  the  vessel  and  the  labor  of  the  bel- 
ligerent* 

It  is  clear  that  he  means  an  unarmed  vessel. 

What  are  the  rights  of  the  belligerent  in  regard  td 
the  neutral  ? 

■     •  "  • 

He  may  search  the  vessel,  the  cargo  and  the  papers. 
We  have  reason  to  complain  of  a  neutral  who  puts  a 
cargo  VkB  this  (a  great  part  being  belligerent)  on  board 
a  belligerent  armed  vessel,  whereby  our  right  of  searcli, 
i^  eluded,  without  a  battle.  A  neutral  may,  indeed,  if 
lie  can,  elude  the  right  of  search  by  superior  bailing,  but 
lie  cannot  lawfully  prevent  it  by  force* 

In  the  case  cited  from  5  Rob.  206,  there  is  iiot  evidence 
that  the  vessel  was  armed*  If  the  fact  had  been  so  it 
would  undoubtedly  have  been  mentioned  by  the  reporter, 
OP  the  judge.  Their  silence  shows  that  it  was  not 
aj^med. 

The  slightest  recourse  to  belligerent  force  in  support 
ojt  neutral  rights  is  fatal.    A  neutral  vessel  may  arm^ 
but  she  cannot  resist  belligerent  rights.   A  neutral  must 
not  directly  nor  indirecty  contribute  to  the  force  of  an 
enemy.  in±Sob.2S7,the  Maria,  it  is  decided  that  resist- 
ance of  the  convoy  ship  is  the  resistance  of  the  whole  con- 
voy 5  and  that  the  resistance  of  the  ship  affects  the  cargo. 
In  the  case  ot  the  ELsebe,  5  Rob.  174,  (£ng.  Ed.)  one  of  thci 
questions  was  whether  the  cargoes,  belonging  to  subjects 
of  the  Hans  TDWns,  laden  on  board  Swedish  vessels,  and 
sailing  under  Swedish  convoy,  were  liable  to  condemna- 
tion ?  the  convoying  ships  having  resisted  search  by  the 
j^ritsh  fleet.    It  was  contended  on  their  behalf  that  they 
were  not  involved  in  the  penalties  of  Swedish  resistance, 
TOL.IX.  H 
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TUB  which  was  an  act  of  the  Swedish  governmenty  and  dUl 
If  ERfiiDfi,  not  bind  the  subjtecte.of  other  powers ;  that  the  proprie^ 
BfiifNETT;  tors  of  these  cargoes  were  not  privy  to  this  fact ;  and 
MAsreB.  that  the  masters  of  the  vessds  were  not  the  agents  of  fte 
cargoes^  so  as  to  bind  them.  Sir  Witlismn  Scott,  after 
stating  that  there  was  in  the  charter  party  an  express 
stipulation  that  the  ship  should  sail  with  convoy,  says, 
<<  But  I  will  take  the  case  on  the  supposition  that  there 
«  was  no  such  engagement.  The  master  associates  hnn^ 
«  self  with  a  convoy,  the  instructions  of  which  he  must 
<<  be  supposed  to  know;  he  puts  the  goods  under  nrdawfid 
'«  protection,  and  it  must  be  presumed  that  this  is  done 
«  with  due  authority  from  the  owners,  and  for  their  be- 
<<  nefit.  It  is  not  the  case  of  an  unforeseen  emergency 
<<  happening  to  the  ship  at  sea,  where  the  fkct  Itself 
<«  proves  the  owners  to  be  ignorant  and  innocent  j  and 
*(  where  the  Court  has  held,  that  being  proved  innocent 
<<  by  the  very  circumstances  of  the  case,  they  shall  not 
«*  be  bound  by  the  mere  principle  of  law  which  imposes 
^(  on  the  employer  a  responsibility  for  the  acts  of  his 
•^  agent.  On  the  contrary  it  is  a  matter  done  antecedertUif 
ti  to  the  voyage,  and  mast  therefore  be  presumed  to  be 
<<  done  on  communication  with  the  owners  and  with  their 
«  consent;  and  tke  eiBTect  of  this  presumption  is  such 
<«  that  it  cannot  b©  permitted  to  be  averred  against ;  in  ' 
*^  as  much  as  all  the  evidence  must  come  from  the  sUa- 
•^  pected  parties  themselves,  without  affording  a  possi- 
<*  bility  of  tneetiDg  it,  however  prepared-  The  Court 
<*  has,  therefore,  thought  it  not  unreasonable  to  apply 
<«  tlie  strict  principle  of  law,  in  a  case  not  entitled  to  any 
<>  favor,  and  holds,  as  it  does  in  blockade  cases  of  that 
<«  description,  that  the  master  must  be  taken  to  be  the 
**  authorized  agent  of  the  cargo,  that  he  has  acted  under 
*(  powers  from  his  employer,  and  that  if  he  has  exceeded 
*^  his  authority,  it  is  barratry,  for  which  he  is  personal- 
'•  ly  answerable,  and  for  v/hich  Ihe  owner  must  look  to 
ff  him  for  indemnification.  I  pass  over  many  considera- 
*«  tions  which  have  been  properly  pressed  in  argument  f 
*'  but  I  cannot  omit  to  observe  that  this  is  not  merely  a 
♦^  question  arising  on  a  single  fact  of  limited  consequence; 
*(  it  is  a  pretention  of  infinite  importance,  and  of  great 
*^  extent,  being  nothing  les&  than  an  opposition  to 
<*  the  general  law  of  search,  by  which,  if  it  could  in 
*<  one  instance  be  admitted,  the  whole  provisions  of  the 
*•  law  of  nations  on  that  head  might  be  effectually  defi- 
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<«  ed ;  for  if  this  prineiple  could  be  maintaraed^  by  aii    '  the 
<«  interchage  of  convoys  the  whole  unlawful  ^  business  nereide, 
^^  ni^ht  be  carried  on  with  security.    To  put  the  goods  bennett^ 
<<  of  one  country  on  board  the  ships  of  another,  would  master. 
**  be  a  complete  recipe  for  the  safety  of  tlie  goods  with  — -r-— 
«'  a  trifling  alteration,  easily  understood,    and  easily 
^  practictd^  while  the  mischief  itself  would  exist  in  full 

*^  force.'* 

/» 

The  same  principle  was  afterwards  advanced  by  the  ' 
Danish  j^overnment,  in  relation  to  American  ships  sail- 
ing under  British  convoy,  and  acquiesced  in  by  the 
American  government.  See  the  letter  from  our  minis- 
ter^ Mr.  Irvin,  to  the  secretary  of  state  of  23d  June, 
1811,  and  the  letter  from  the  Swedish  minister,  Rosen- 
crantz,  to  Mr.  Irvin,  of  the  28th  of  June,  1811.  Stats 
paperg,  p»  2^,  235. ' 

A  neatral  cannot  employ  the  force  of  his  own  govern* 
menty  nor  that  of  another  neutral,  much  less  tliat  of  a 
belligerent,  to  protect  himself  from  search.  If  you  can- 
not mate  use  of  the  convoy,  you  cannot  take  the  guns 
of  that  convoy  and  protect  yourself.  It  is  not  the  modi-  ' 
ficatien  of  the  force,  but  the  force  itself  that  is  unlawful. 
If  a  neutral,  insured  as  such,  range  himself  under  |:on« 
Yoy,  the  policy  is  vacated.  ' 

This  case  is  not  like  that  of  neutral  goods  put  into  a 
fortified  town  before  investment :  it  is  more  like  that  of 
goods  placed  there  after  investment.  They  were  put  on 
bo»*d  with  a  fuU  knowledge  that  the  vessel  would  be  in^ 
vesUd,  (if  a  land  .term  may  be  permitted  in  speaking  of 
a  naval  transaction)  that  is,  that  she  would  be  liable  to 
search. 

PiKSiTEY,  on  the  same  side, 

Contended  that  this  property  ought  to  be  condemned 
npoB  three  grounds. 

4.  The  treaty  witli  Spain, 

3.  The  yrineiple  of  reciprocity  ^-  and, 

5.  The  coddvct  of  Pinto  id  hiring  an  armed  vessel  of 
tbe  enemyf  which  made  resistance* 
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THB  1.  As  to  the  Spanish  treaty.    It  contains  the  sUpnla- 

ITBBEiDE,  tion  that  ^<  free  ships  shall  make  free  ^oods/'  and  it 

BBKNETTt  does  not  negative  the  converse  proposition  that  enemj 

MASTER,  siiips  ishail  make  enemy  goods.    Hence  we  are  at  liber- 

^■■1   .ii^     J   ij  to  give  the'  stipulation  its  fuU  extent  and  scope. 

This  principle  Was  first  attempted  to  be  establisftecf 
by  Holland  immediately  after  the  treaty  of  Mmister. 
They  sought  to  establish  bj  treaty  that  tite  fli^  should 
communicate  its  chieiracter  to  the  cargo.  This  was  the 
original  form  of  the  proposition.  It  necessarily  iavel- 
<  ved  the  princi^e  that  hostile  ships  should  mdke  hostik 
goods*  How  preposterous  would  it  be  to  say  that  neo- 
tral  ships  should  nialce  neutral  goodSf  hut  enemj*8  ridpa 
should  not  make  enemy's  goo(te«' 

It  is  the  universal  understanding  among  nations  that 
the  two  propositions  are  mutually  connected,  and  the 
one  implies  the  other.  It  might  have  been  necessary  in 
the  outset  to  express  both,  but  when  the  princifrie  was 
^  generally  understood,  that  necessity  ceased.  The  Uni« 
ted  States  had  no  interest  in  extending  the  raii^  oftiie 
principle;  and  in  all  her  treaties,  except  thode  with 
Spain  and  Prussia,  she  has  stipulated  for  both  ^rts  of 
the  rule.  There  is  no  reason,  either  in  tine  commercial 
or  belligerent  policy  of  the  United  Stiites,  w)iich  should 
induce  her  to  stop  short  with  the  proposition  that  free 
ships  should  make  free  goods,  and  not  go  on  to  adopt 
the  converse. 

Spain  had  no  motive  to  adopt  the  principle  wifh  the 
limitation  under  consideration.  In  her  treaties  with 
France,  Holland  and  £ngland,  she  adopts  the  principle 
|n  its  whole  extent.  She  took  it  with  the  quaUficatioD 
that  neutrals  should  not  put  their  goods  on  board  a  bel- 
ligerent vessel.  In  her  treaty  with  England  she  ex- 
p^resses  only  the  converse^  viz :  that  '^enen^y  ships  shall 
,      oluike  enemy  goods.?. 

It  has  been  said  that  she  limited  the  principle  by  ac- 
ceding to  the  armed  neutrality ;  but  that  was  a  mm 
Ephemeral  act,  and  its  validity  depended  upon  an  event 
which  never  happened— the  accession  of  England. 

r 

5B.  Ab  to  the  law  of  Spain  and  the  principle  of  reci- 
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{^rocity.    In  ttie  ordinance  of  1702  it  appears  to  be  her      the 
iftvorife  principle  that  « enemy  ships  shall  make  enemy  nereides 
goads.**    In  the  ordinance  of  1718  the  same  principle  is  bennett, 
adopted  and  ordered  to'  be  carried  into  execution.  These  master. 
ordinances  were  re-enacted  in  17399  1756,  1779,  1794 
and  1796.    The  treaty  now  under  consideration  was 
wedged  in  between  two  of  these  ordinances  ^  those  of 
i79^  and  1796'.    Is  it  possible  that  Spain,  the  declared 
enemy  of  neutral  rights,  meant  to  i*ecoguize  a  principle 
like  this^  which  had  neyer  before  been  taken  under  the 
protection   of  any   nation?    Are  we  to  suppose  that 
Spain,  by  this  treaty,  meant  tp  abandon  her  own  local 
Ielw  ?    Spain  has  had  this  principle  in  abhorrence.    By 
her  ordnance  of  1718  she  says  that  if  ai^y  part  of  the 
cargo  is  hostile  it  shall  communicate  its  character  to  the 
ship  and  all  the  residue  of  the  cargo.    This  principle 
cannot  be  understood  but  in  the  manner  for  which  we 
contend. 

By  the  kw  of  Spain,  therefore,  thia  property  would 
be  liable  to  condemnation. 

Bj  the  rule  of  reciprocity  it  ought  to  be  condemned 
here. 

But  it  is  objected  that  the  Spanish  law  has  never 
been  enforced  against  us.  It  is  sufficient  for  us  to  show 
that  it  exists.  In  the  absence  of  contrary  proof  the  pre- 
sumption is  that  it  has  been  executed. 

It  is  said  also  that  the  rule  of  reciprocity  applies  onl^ 
to  the  case  of  re-capture  and  salvage.  But  sir  W^ 
Scott,  in  the  Santa  Cru%9  (±  Sob.  53,  .Am.  Ed. J  says 
tfjat  «<  this  principle  of  reciprocity  is  by  no  means  pecu- 
<^  liar  to  cases  of  re-capture :  it  is  found  also  to  operate 
<<  in  other  cases  of  maritime  law :  at  the  breaking  out 
^  of  a  war  it  is  the  constant  practice  of  tliis  country  to 
<^  condemn  property  seized  before  the  war,  if  the  enemy 
<<  condemns,  and  to  restore  if  the  enemy  restores.  It  is 
<<  a  principle  sanctioned  by  the  great  foundation  of  the 
<^  law  of  England,  nuigna  charta  itself;  which  prescribes 
^4  Aat  at  the  commencement  of  a  war  the  enemy's  mer- 
*^  chants  shall  be  Icept  and  treated  as  our  own  merchants 
^  are  treated  in  their  country*'^ 
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THB         The  principle  of  reciprocity  has  been  di9tiiicfly  n* 
KEBEIDS9  cognized  and  adopted  by  the  law  of  Spain*    Hbllanil 
BBNiTETT,  remonstrated)  but  Spain  ajnswered  that  Holland  had  not 
HASTEB.  resisted  the  maritime  principles  of  England*     The  same 
answer  was  received  from  Fralice  when  we  complaified 
of  the  Berlin  and  Milan  decrees.    The  British  ordeiv 
in  council  also  were  fouhded  upon  the  same  princip/e. 
Great  Britain  attempted  to  justify  them  hy  the  asser- 
tion that  we  acquiesced  in  the  Berlin  and  Miiaa  de- 
crcesr    Tlie  assertion  was  not  true ;  but  it  sho^vs  tUat 
Great  Britain  acknowledged  the  rule  of  reciprodtr  as 
a  rule  of  the  law  of  nations. 

3.  As  to  the  armament  and  resistance. 

The  undisputed  facts  are  that  Pinto  hired  the  whole 
vessel,  aud  took  in  goods  on  freight  for  his  own  benefit. 
That  the  vessel  was  armed^  saUed^  resisted,  aad  waa 
captured. 

It  is  contended  that  he  could  lawfully  do  all  this^  If 
l»e  could,  he  was  a  *<  chartered  libertine.*'  Can  a  neu- 
tral surround  himself  «  with  all  the  pomp  and  circum- 
stance of  war  ?**  The  idea  of  our  opponents  exhibits  a 
discordia  rerwm — an  incongruous  mixture  of 'dtecordant 
attributes;  a  centaur-like  figure— half  man,  halt  ship; 
a  phantastic  form,  bearing  in  one  hand  the  spear  of 
Achilles,  in  the  other  the  olive  branch  of  Minerva  j  the 
frown  of  defiance  on  her  brow,  and  the  smile  of  amcHi' 
ation  on  her  lip ,  entwining  the  olive  branch  of  peace 
around  the  thunderbolt  of  Jupiter,  and  hurling  it,  thus 
disguised,  indiscriminately  at  friends  and  foes. 

From  the  autliorities  cited  on  the  other  side,  9Sbl  in-^ 
ference  is  attempted  to  be  drawn  that  a  neutral  nay 
Iflwfttlly  employ  an  armed  merchant  vessel  of  the  ene- 
my to  transport  his  goods.  But  none  of  those  aulh^^i- 
ties  speak  of  an  armed  vesssl.  Such  a  vessel  uafues- 
tionably  has  power  to  umke  captures.  If  she  has  » 
commission,  the  captures  are  for .  her  own  beneftt ;  '^ 
she  has  no  commission,  she  captures  for  the  orowO" 
Her  prizes  are  droits  ofudmirdty.  it  is  true  ibatV^ 
sails  without  a  pass,  or  8ome*docnmeat  to  shffw  her  Bt- 
tional  character,  she  would  be  considered  as  a  piii^^ 
but  this  vessel  had  a  Britii^h  pass.    If  all  neutrals  ml 
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tftwfuiUy  bire  asch  vessels^  the  ocean .  may  be  covered      the 
with  them,  and  they  might  more  efiectuaUy  aid  the  ene-  NERsiDEf 
my  than  his  own  navy.  BENWET't, 

MASTER. 

Bynkershoek  says  the  neutral  must  do  nothing  to  the  ^ — ......-^-^ 

prejudice  of  the  belligerent.  It  is  incumbent,  therefore, 
upon  Pinto  to  show  that  he  did  us  no  pi^judice  by  char- 
tering such  an  armed  vessel.  We  say  he  thereby  in- 
fringed our  right  of  search.  It  is  said  that  the  right  of 
search  is  a  right  to  search  the  ship  only.  But  why 
search  the  ship  ?  To  see  what  sort  of  a  cargq  she  has, 
The  cargo,  therefore,  must  be  searched  as  well  as  the  , 

ship.  .  A  neutral  cannot  carry  contraband  goods,  nor;, 
violate  blockade,  nor  cELvry  his  own  property  if  it  be  the 
produce  of  his  estate  in  the  enemy's  country.  To  pre* 
vent  this  the  belligerent  has  a  right  to  stop  and  search 
bis  xargo.  In  this  case  it  is  the  hostile  character  of  the 
vessel  which  constitutes  the  offence,  in  as  much  as  it  pre- 
vented our  right  of  seach. 

In  the  case  of  the  Elsebe  the  cargo  was  forfeited  by 
saih'ng  under  convoy  which  resisted  search.  Pinto 
falls  by  the  fate  of  war.  He  identified  himself  with  a 
hostile  armament ;  he  knew  the  necessary  consequence 
of  his  act ;  he  knew  it  would  be  the  duty  of  the  ship  to 
resist ;  and  that  resistance  would  be  made  if  there 
should  be  any  chance  of  escape  thereby.  He  must  be 
either  at  peace  or  war.  He  cannot  ciaim  the  -advan- 
tages of  both  conditions  at  the  same  time. 

Emmbtt,  in  reply. 

After  removing  the  objections  which  had  been  raised 
as  to  the  British  domicil  of  Pinto,  and  as  to  some  varia- 
tions between  his  testimony  in  preparatorio  and  his  test 
affidavit,  &c.>  observed. 

As  to  the  treaty  with  Spain,  that  tlie  maxim  *<  free 
ships  shall  make  free  goods,'*  does  not  imply  the  con- 
verse, that  hostile  ships  shall  make  hostile  goods.  There 
is  certainly  no  necessary  connexion  between  the  two 
maxinis,  nor  have  they  ever  been  supposed  to  be  neces- 
sarily connected.  The  one  is  the  claim  of  a  neutral* 
the  othci?  of  a  belligerent.  What  is  the  rule  of  justice  ? 
That  fi^ee  ships  should  make  free  goods,  and  that  free 
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THB      goodSf  in  belligerent  ships,  sboold  be  free  also*    Vnfsn^ 

tfmREiDE,  ever  the  two  maxims  have  been  connei^d  in  a  treaty, 

BBHiTETT,  it  has  been  where  one  of  the  maxims  was  important  to 

MA8TBB.  one  of  the  parties  as  a  neutral  nation,  and  tiie  other  to 

the  other  party  as  a  belligerent  nation* 

In  the  treaty  of  the  armed  neutrality  in  1780|  the  in- 
terest of  the  Dutch  was  to  have  the  benefit  of  bethnax- 
ims.  The  Dutch  idea  however  was  discarded  by  the 
northern  confederacy!  and  the  two  maxims  comiletely 
separated.  The  empress  of  Russia  in  her  manifesto  of 
the  26th  of  February»  1780,  declaring  the  pnncipks 
which  she  intended  to  follow,  states  this  prtncipie  in  the 
following  words,  <<  That  the  effects  belongiog  to  ^e 
<<  subjects  of  the  said  warring  powers  shaU  be  free  in 
**  all  neutral  vessels,  except  contraband  merclMuidize/^ 
But  she  says  nothing  respecting  neutral  goods  found  on 
board  belligerent  vessels.  It  cannot  be  supposed  that 
she  meant  to  surrender  her  neutral  rights  by  mere  im- 
jilication.  The  principle  is  expressed  in  neaily  the 
same  words  in  the  treaty  of  armed  neutrality  of  1780; 
nothing  is  there  said  respecting  neutral  goods  in  belli- 
gerent vessels.  The  king  of  Prussia,  however,  in  his 
answer  to  the  Russian  manifesto,  expiicidy  claims  the 
freedom  of  neutral  goods  on  board  bdligerent  8bi^»  as 
well  as  of  belligerent  goods  on  board  of  neutral  dbips« 
These  facts  show  that  in  the  general  understanding  of 
all  Europe,  the  two  maxims  were  entirely  distinct  and 
independent.  6u  also  MLtiens^s  Law  (^  JVUtum^  /mju- 
laUd  by  Cobbet,  318.  The  United  States  did  not  exist 
as  a  nation  until  after  the  two  maxims  were  thus  com- 
idetely  separated. 

Only  three  of  the  treaties  by  the  United  States  have 
been  produced  on  the  other  side.  There  are  in  fact 
eight  in  which  the  principle  is  mentioned.  !•  Tlie 
treaty  with  France  of  tlie  6th  of  February,  i77«,  vd.  U 
p*  398,  which  expressly  adopts  both  maxima ;  the  Uni- 
ted States  having  in  that  instance  yielded  to  the  belligt- 
rent  claim  of  Prance.  9.  The  treaty  with  Holbuid  oT 
the  8th  of  X)ctober,  1782,  voL  1,  p^  4^36.  3.  The  treaty 
with  Sweden  of  3d  April,  1783,  vol.  2,  p.  256,  adop^ 
only  the  maxim  that  free  ships  shall  ms^e  free  gooj^ 
*.  The  treaty  with  Prussia  of  1785,  voL  2,  p.  320,  yi^ 
adopts  the  principle  free  ships,  &c*  only.    5.  The  Wty 
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with  Morocco,  1787,  vd.  2,  p.  569^  which  stipulates  that      thb 
free  ships  shall  make  free  goods,  and  that  neutral  coods  nereidb^ 
on  board  of  belligerent  vessels  shall  also  be  free.    This  bennstt, 
latter  stipulation  was  necessary,  in  as  much  as  the  Bar-  master; 

bary  powers  pay  little  respect  in  practice  to  the  law  of — ^^ 

nations.  6.  The  treaty  of  1795,  with  the  Dey  of  Al- 
giets,  voL  «,  p.  600,  which  adopts  the  maxim, /ree  ships, 
Jree  goods.  7.  The  treaty  with  Spain  of  179d,  ^oL^^p. 
526^  adopts  4;he  same  maxim.  8.  The  treaty  with  Tri- 
poli, of  1796,  vol.  ^,  p.  41,  adopts  the  same  maxim  and 
further  stipulates  that  neutral  goods  shall  be  free  in  bel- 
ligerent vessels.  It  was  not  necessary  that  such  a  stipu- 
lation should  be  inserted  in  the  treaty  with  Spaing  be- 
cause Spain  knew  the  law  of  nations  and  professed  to 
respect  it. 

If  there  be  no  doubt,  then,  as  to  the  construction  to  be 
given  by  the  Spanish  treaty,  there  is  no  necessity  to  dis-^ 
miss  the  ordinance  which  is  supposed  to  be  connected 
with  it.  The  principle  which  they  call  the  rule  of  re- 
ciprocity ought  more  properly  to  be  called  the  rule  of 
i*etaIiatioii. 

But  there  is  no  such  ordinance  of  Spain  as  is  pre- 
tended. The  ordinance  applies  only  to  Spanish  goods 
found  on  board  the  vessels  of  the  enemy,  and  was  a  mere 
temporary  provision  to  continue  only  during  the  war. 
It  appears  by  the  extract  from  B^Habreu,  found  in  2 
Jlzuni,  139,  that  the  liability  of  the  goods  of  neutrals 
found  on  board  the  vessels  of  the  enemy  depended  upon 
treaties  and  not  upon  that  ordinance* 

•  • 

The  rule  of  retaliation  is  not  a  rule  of  the  law  of  na- 
tions* The  violation  of  the  law  of  nations  by  one  na- 
tion does  not  make  it  lawful  for  the  offended  nation  to 
violate  the  law  in  the  same  way.  It  is  true  that  states 
may  resort  to  retaliation  as  a  means  of  coercing  justice 
from  the  other  p^^y.  But  this  is  always  done  as  an  act 
of  state,  and  not  as  the  mere  i^esult  of  a  judicial  execu- 
tion of  the  law  of  nations.  It  is  the  effect  of  policy,  not 
of  law.  Such  were  the  measures  adopted  by  the  orders 
in  council  of  Great  Britain,  and  the  offensive  decrees  of 
France,  and  of  other  nations  under  the  central  of  France, 
which  have  been  mentioned  on  the  other  side.  The  go- 
vernraent  of  a  state  always  undertakes  to  punish  the  vio- 
VOL*  IX.  W 
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THE      this  purpose  was  his  excliisive  agent    His  act  in  4^- 

KBBEIDE9  Fenrliiig  the  ship  cannot  be  attributed  to  tiie  innoceifi 

liEirNRirr,  owner  of  the  cargo»  who  also  bad  a  perfect  right  to  pm 

MASTER.'  his  goods  on  board  such  a  ship;  and  who  did  not  interfere 

In  the  combat.    But  it  is  said  that  a 'neutral  has  only  a 

right  to  carry  on  his  accustomed  trade  in  his  accustomed 

manner.    Where  is  it  said  that  it  must  be  carried  00  in 

his  accustomed  manner  ?  There  is  no  authoiiijfer  such 

a  restriction^  nor  any  principle  to  justify  It. 

But  this  trade  from  London  to  Buenos  Ayres  was  al- 
ways carried  on  in  British  shipSf  and  often  if  not  gener- 
ally armed.  This  was  a  voyage  carried  on  in  the  accos- 
teied  way.  "  ^ 

It  is  said  also  that  by  putting  these  neutral  goods  on 
board  an  armed  vessel  our  right  of  search^  as  a  bdlige- 
rent  nation,  was  impaired. 

But  how  is  the  right  of  fiiearch  ap^cable  to  tiiia  case  ? 
This  is  a  secondary  right,  auxiliary  to  the  belligerent 
right  of  capturing  the  enemy's  goods  on  board  a  neutral 
vessel.  It  is  applicable  only  to  a  vessel  bemng  a  nea- 
tral  flag.  The  belligerent  has  a  right  to  know  whether 
the  cai'go  be  really  neutral,  and  for  that  purpose  must 
examine  it  at  sea.  But  if  the  vessel  bears  the  il^of  an 
^ncmy,  there  is  no  necessity  to  search  the  nature  of  the 
cargo  at  sea.  You  have  the  right  to  capture  at  once^ 
and  bring  her  in,  when  the  cargo  may  be  examined ; 
the  neutral  must  make  out  his  claim,  and  is  never  enti- 
tied  to  damages  for  the  delay  or  the  detention. 

Why  does  neutral  resistance  of  search  forfeit  the  car- 
go as  well  as  the  vesi^el,  although  tlie  owner  of  the  cargo 
had  no  concern  in  the  vessel  nor  in  the  resistance!  it  is 
because  the  act  of  resistance  was  wholly  unlawful^  and 
the  owner  of  the  cargo  can  recover  dfimagea  fkom  the 
owner  of  the  vessel  or  the  master.  But  here  the  resist* 
ance  was  lawful ;  Pinto  could  never  rec-over  damages 
against  the  master  for  defending  his  ship. 

March  11.    MstiU^.JrQm^,  J. 

Marshalii,  Ch.  JL  after  stating  the  facts  otiboaA 
delivered  the  opinion  of  the  conrt  as  follows  : 


FEBRUARY  TERM  1815.  413 

fc  lBaiipiM»*t, of  the  sentence  of  condemnation  in  this      the    . 
case^  the  captors  contend,  nereidis, 

BENNETT, 

1.  Tfaatthe.  Claimant,  Manuel  Pinto,  has  neither  made  masteb. 

sufficient  proof  of  his  neutral  character  nor  of  his  pro — r? ^ 

pert/ in  the  goods  he  claims. 

*  .    •  - 

?.  That  by  the  treaty  between  Spain  and  the  United 
States  the  property  of  a  Spanish  subject  in  an  enemy's 
vessel  is  prize  of  war. 

3.  That  on  the  principles  of  reciprocity  this  property 
should  be  condemned. 

4.  That  the  conduct  of  Manuel  Pinto  and  of  the  ves- 
sel has  impressed  a  hostile  character  on  his  property  and 
on  that  of  other  Spaniards  laden  on  board  of  the  Nereide. 

1.  Manuel  Pinto  is  admitted  to  be  a  native  of  Buenos 
Ayres,  and  to  carry  on  trade  at  that  place  in  connexion 
with  his  father  and  sister,  who  are  his  partners,  and  who  ' 
also  reside  at  Buenos  Ayres  ;  tfut  it  is  contended  that 
he  has  acquired  a  domicil  in.  England,  and  with  that  do- 
micii  the  English  commercial  ch^aracter. 

Is  the  evidence  in  any  degree  doubtful  on  this  point  ? 
Baltaza  Ximenes,  Antonio  Lynch,  and  Felix  Lynch, 
three  Spsuniards,  returning  with  Pinto  in  the  Nereide, 
all  depose  that  Buenos  Ayres  is  the  place  of  his  nativity 
and  of  his  permanent  residence,  and  that  he  carries  on 
trade  at  that  place^ 

In  his  test  affidavit  Manuel  Pinto  swears  in  the  most 
explicit  terms  to  the  fact  that  Buenos  Ayres  is,  and  al- 
ways has  been  the  place  of  his  permanent  residence ; 
that  he  carries  on  business  there  on  account  of  himseif^ 
his  father,  and  sister,  and  that  he  has  been  absent  for 
t^emporary  purposes  only.  His  voyage,  to  London,  where 
he  arrived  in  June,  1813,  was  for  the  purpose  of  pur- 
chasing a  cargo  for  his  trade  at  Buenos  Ayres,  and  of  '■ 
establishing  connexions  in  London  for  the  purposes  of 
his  future  trade  at  Buenos  Ayres. 

lliis  plain  and  direct  testionoi^y  is  opposedji 
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•     THB         1.  By  his  examination  H  prepsr^oriff. 

B^ssETT,     In  his  ans\¥er  to  the  first  interrogatory  he  says  that 

MASTEB.  be  was  born  at  Buenos  Ayresy  that  for  seven  years  hst 

-— »— ii— «  pasty  he  hsis  ttved  aii4  i^Mled  in  England  and  Buenos 

Ayi'es,  that  he  now  lives  at  Bvenos  Ayres,  that  be  has 

generally  lived  there  for  thirty-five  yeai-s  last  past,  ani 

has  been  admitted  a  freeman  of  thie  new  goverwReDt 

Whatever  facility  may  be  given  to  the  aeqaiBitioifr  of  & 
commercial  domicil,  it  has  never  heretofore  been  coo- 
tended  that  a  merchant  having  a  fixed  residence,  and 
carrying  on  business  at  the  place  of  his  birtby  acqukeB 
a  foreign  commercial  character  by  occasional  visits  to  a 
foreign  country.  Had  the  introdactkm  of  tie  words  ^5^- 
ven  years  last  pasf^  even  not  been  folly  accounted  for  by 
reference  to  the  interrogatory,  those  words  cou^  not 
have  implied  such  a  residence  as  would  give  a  domiciL 
But  they  are  fully  accounted  for. 

In  his  answer  to  the  12th  intcm>gatory  he  repeats 
Oiat  he  is  a  Spanish  American ;  no^  lives  and  carries 
on  trade  a^  Buenos  Ay  res,  and  has  geBcnlly  resided 
there. 

2.  The  second  piece  of  testimony  relied  on  by  the 
counsel  for  the  captors  is  the  charter  party.  That  hv- 
strument  states  Manuel  Pinto  to  be  of  Bnenos  Ayres 
now  residing  in  London. 

The  charter  party  does  not  state  him  to  have  keen  fop- 
inerly  of  Buenos  Ayres,  but  to  be,  at  its  date,  of  Bue- 
nos Ayrcs.  Nothing  can  be  more  obvious  than  that  tiic 
expression,  now  residing  in  London,  could  be  inteiMled 
to  convey  no  other  idea  than  that  he  was  then  p^wnally 
in  London. 

As  littJe  importance  is  attached  to  the  covenant  to  r^ 
ceive  the  return  cargo  at  the  wharf  in  London.  The 
performance  of  this  duty  by  the  consignee  of  the  cargo 
as  the  agent  of  Pinto,  Would  be  a  complete  execotioft 
of  it 

Had  the  English  character  been  friendly  and  theSpw- 
ish  hostile,  it  would  have  been  a  hardy  attempt  inderaii^ 
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Mir«  "Finta  to  foQnd,  on  thesecircumstances^  a  claim  to  a      Tsm 
domicil  in  Efigland.  kereide, 

BENNETT, 

The  question  l*espectiDg  ownemsliip  of  tte  goods  is  master. 
not  9o  perfectly  clear. 

The  eTidenoe  of  actual  ownership^  so  jEar  as  the  claim 
asserts  property  existing,  at  the  time,  in  himsoir  and 
partners^  is  involved  in  no  uncertainty.  The  test  afli- 
davit  annexed  to  the  claim  is  full,  explicit,  and  direct. 
It  go^  as  far  as  a  test  affidavit  can  go  in  e^ablishing 
the  right  whidh  the  claim  asserts.  All  the  documentary 
evidencey  relating  to  this  subject,  corroborates  this  affi* 
davit.  The  charter  party  shows  an  expectation  that,  of 
a  freight  of  TOOf.  the  goods  of  Mr.  Pinto  would  pay  40Ctf. 
The  very  circumstance  that  he  chartered  the  whole  ves* 
sel  famishes  strong  inducement  to  the  opinion  that  a 
great  part  of  her  cargo  would  be  his  own. 

The  witnesses  examined  in  preparatonof  so  far  aslhey 
know  any  tiling  on  the  subject,  all  depose  to  bis  interest. 
William  Puzey  was  clerk  to  Pinto,  and  he  deposes  to 
the  interest  of  his  employer,  on  the  knowledge  acquired 
in  making  out  invoices  and  other  papers  .belonjB^ing  to 
the  cargo.  His  belief  too  is,  in  some  degree,  founded 
on  the  ch£H*acter  of  Pinto  in  London,  where  he  was  spo- 
ken of  as  a-man  of  great  respectability  and  property  ; 
and  from-fhe  anxiety  he  discovered  for  the  safety  of  ^the 
property  after  the  Nereide  was  separated  from  her  con- 
voy. 

The  bills  of  lading  for  that  part  of  the  cargo  which  is 
clataied  by  Pinto,  are  filled  up,  many  of  them  with  his 
name,  some  to  order,  and  the  marginal  letters  in  the 
manifest  \vould  also  denote  the  property  to  be  his.  Where 
he  claims  a  part  of  a  parcel  of  goods  the  invoice  is  some- 
times to  order,  and  the  marginal  letters  would  indicate 
the  goods  to  be  the  property  of  Pinto  and  some  other 
person. 

This  te^imony  proves,  very  satisfactorily,  the  inter- 
est of  Pinto^s  house  in  the  property  he  claims.  There  is 
no  counter  testimony  in  the  cause,  except  the  belief  ex- 
pressed by  Mr.  Puzey,  that  for  a  part  of  the  goods  Pin- 
to was  agent  for  the  governmetit  of  Buenos  Ayres,  This 
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Tfau  belief  of  Mr.  Pazey  is  suppoaed  to  derive  mucli  Wdjbf 
liEKKiDE,  from  his  cltaracter  as  the  clerk  of  Mr.  Pinto.  The  io- 
BBXRETT,  portance  of  that  circ  urn  stance,  however,  is  much  diinin- 
MAsT£R.  ished  by  the  fact  that  he  liad  seen  Pintu  only  a  week  be- 
— ii.i   —I.  fore  the  sailing  nf  the  Nereidc,   and  that  he  does  not 

declare  bis  belief  to  be  founded  on  any  papers  be  had 

copied  or  seen ;  or  an  any  communication  made  to  hin 

by  his  employer.  There  are  other  and  obvious  grounds 

for  his  suspicion.     A  part  of  the  cargo  consisted  or  arms 

and  military  accoutrements  ;  and  it  was  not  verj  sur- 
prising that  Puzey  should 

purchased  for  a  govemmi 

the  sword.     But  this  euspi 

rations  of  decisive  influenci 

the  bar.  Tlic  d«lnand  for 
Tea  by  the  government  woi 

to  a  merchant  for  making  t 

a  considerable  part  of  this 

subjects  were  jointly  conce 

babin,  that,  if  acting  fur  hit 

asBoctated  its  interests  wit) 

Nor  ran  a  motive  be  assig 

for  himself  instead  of  claim 

Tlicy  would  not  by  such  cl 

He  would  still  remain  acci 

and  the  truth  would  have  | 

fertually  as  a  falshood,  slio 

claiming  these  goods  for  hi 

roent,  he  would  commit  a  p 

derive  no  possible  advanta 

to  imminent  hazard,  not  on 

interest  in  the  cargo.  The  C 

this  belief  of  Mr.Puzey  as  a 
edgo  of  the  facts  ought  ent 

was  nothing  in  the  cause  bti 
lief  of  Mr.  Puzey,  the  coui 
portance  to  it  But  Mr.  P 
amination  in  preparatom,  h 
serting  claims  not  to  be  sust 
do  not  exhibit  the  real  fact 
answer  to  the  12th  interro 
'*  deponent  also  has  one-f 
"  the  following  goods,  &c.  vi 
&c.  In  lits  claim  he  thui 
der  which  his  title  to  the  oe 
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cri&ed*    Be  bad  agreed  with  certain  persons  in  England      thb 
"to    select  for. them  a  parcel  of  goods  for  the  market  nkreide^ 
>of  Buenos  Ayres,  of  which  he  was  to  be  the  consignee,  bennbtt. 
smd  which  he  would  sell  on  a  commission  of  10  per  cent,  mastbb^ 
on  the  amount  of  sales  at  Buenos  Ayres.  These  goods 
were  selected,  purchased,   and   consigned  to  Manuel 
Pinto*     The  bills  of  lading  were  in  his  possession,  and 
jbe  considered  his  interest  under  this  contract  as  equal 
to  one-fourth  of  tlie  value  of  the  goods>  *<  wherefore,*'  he 
says,  '^he  did   suppose  that  he  was  interested  in  the 
said  goods  and  merchandize  for  himself,  bis  father,  and 
sister^  and  well  entitled,  as  the  owner  thereof,  or  other* 
wise^  to  an  equal  fourth  part  of  the  said  goods,  inas- 
much as  his  commissions  as  aforesaid,  would  have  been 
equal  to  such  fourth*'' 

It  is  impossible  to  justify  this  representation  of  the 
fact*     The  reasoning  might  convince  the  witness,  but 
the  language  he  used  was  undoubtedly  calculated  to  mis^ 
lead  ttie  Court,,  and  to  extricate*  property  to  which  the 
captors  were  clearly  entitled,   although   the   witness 
mig'bt  think  otherwise.     Such  misrepresentations  must 
be  frowned  on  in  a  prize  Court,  and  must  involve  a 
claifflf  otherwise  unexceptionable^  in  doubt  and  dan^r. 
A  witness  ought  never  to  swear  to  inferences  without 
stating  the  train  of  reasoning  by  which  his  mind  has 
been  conducted  to  them.    Prize  Courts  are  necessarily 
watchful  over  subjects  of  this  kind,  and  demand  the  ut- 
most fairness  in  the  conduct  of  Claimants.    Yet  prize 
Courts   must  distingnish   between   misrepresentations 
which  may  be  ascribed  to  error  of  judgment,  and  which 
are,  as  soon  ad  possible,  corrected  by  the  party  who  has 
made  them,  and  wilful  falsehoods  which  are  detected  by 
the  testimony  of  others,  or  confessed  by  the  party  when 
detection  becomes  inevitable.    In  the  first  case  therd 
may  be  cause  for  a  critical  and  perhaps  suspicious  ex- 
amination of  the  claim  and  of  the  testimony  by  which  it 
is  supported ;  but  it  would  be  harsh  indeed  to  condemn 
neutral  property,  in  a  case  in  which  it  wasdearly  proved 
to  be  neutral,  for  one  false  step,  in  some  degree  equivo- 
cal  in  its  character^  which  was  so  soon  corrected  by  th« 
party  making  it. 

The  case  of  Mr.  Paul's  printing  press  is  still  less  du- 
bious in  its  appearance*    It  woidii  require  a  very  criti- 
VOL.  IX*  «8 
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THE      cal  investigation  of  the  evidence  to  decide  whether  Us 
^  KBREiDBy  press  is  stated  in  his  answer  to  the  l^h  inteiro^toTf 
BSKirsTTf  to  be  his  property  or  not.    Four  presses  ar&  said  in  that 
MASTBB*  ansMrer  to  bdong  to  him ;  but  he  also  sajrs  in  his  bd- 
— — —  swer  to  another  interrogatory,  perhaps  the  36th,  that 
Mr.  Paul  had  one  printing  press  on  boaid*    Whether 
there  were  five  presses  in  the  cargo,  or  only  tour,  has 
not  been  decided,  because  the  declaration  mde  in  Ids 
examination  in  preparatario  that  one  of  the  presses  be- 
longed to  Mr.  Paul  proves  unequivocally  that  the  nus- 
take^  if  he  made  one,  was  not  finudul^it. 

• 
That  he  should  state  as  his,  the  property  which  be- 
longed to  a  house  in  Buenos  Ayres,  whose  mea^iv  all 
resided  at  the  same  place,  and  of  which  be  ra^  the  act* 
ing  and  managing  partner,  was  a  circaBstance  which 
could  not  appear  important  to  himself,  and  wMch  was 
of  no  importance  in  the  cause.  These  trivial  and  acci- 
dental inaccuracies  are  corrected  in  his  claiia  iaad  in  his 
test  affidavit.  The  Court  does  not  think  tbera  of  sofi- 
cient  importance  to  work  a  confiscation  of  goods,  of  tlie 
real  neatridHy  oC  which  no  serious  doubt  ib  ^tertained. 

Si.  Does  the  treaty  between  Spain  and  the  United 
States  subject  the  goods  of  either  party,  being  neui^al,  to 
condemnation  as  enemy  property,  if  found  by  the  other 
in  the  vessel  of  an  enemy  ?  That  treaty  stipulates  that 
neutral  bottoms  shall  msike  neutral  goods,  hot  contains 
no  stipulation  that  enemy  bottoms  shall  conunonicate 
the  hostile  character  to  the  cargo..  It  is  contended  by 
the  captors  that ,  the  two  principles  are  so  completely 
identified  that  the  stipulation  of  the  one  necessarily  in- 
cludes the  other. 

Let  this  proposition  be  examin^^ 

The  rule  that  the  goods  of  an  enemy  foond  in  the  ves- 
sel of  a  friend  are  prize  of  war,  and  that  the  goods  of  a 
friend  found  in  the  vessel  of  an  enemy  are  to  be  restored^ 
is  believed  to  be  a  part  of  the  original  law  of  nations,  is 
generaUy,  perhaps  universally,  acknowlisdged*  C^- 
*  tainly  it  has  been  fully  and  unequivocally  recogan^ 

'  by  the  United  States.  This  rule  is  founded  on  the  sob- 
ple  and  intelligible  principle  that  war  gives  a  fiiHi«^t 
to  capture  the  foods  of  an  enemy^  but  gives  no  fi^t  to 


PEBRUART  TERM  1S15. 


M0 


captorer  Hiss  goods  of  a  friend.    In  the  ppaetical  appUca^      ths 
tkon  of  tins  principle,  so  as  to  form  the  rnle,  the  proposi*  nbreids^ 
tions  that  the  neutral  flag  constitutes  no  protection  to  bbnkbttv 
enemy  property,  and  that  the  belligerent  flag  conimum-r  masteb* 
cates  ao  hostile  character  to  neuti^  property,  are  ne«        — 
cessarily  admitted.     The  character  of  the   property^ 
taken  disMnotly  and  separately  from  all  other  consider* 
atJoBS^  depends  in  no  degree  upon  the  character  of  the 
Tehicle  in  which  it  is  found. 

Many  imtions  have  believed  it  to  be  their  interest  to 
vary  this  simple  and  natural  principle  of  public  law^ 
Tliey  have  changed  it  by  convention  between  themselves 
as  far  as  they  have  believed  it  to  be  for  their  advantage 
to  change  it.  But  unless  there  be  something  in  the  na* 
ture  of  the  rule  which  renders  its  parts  unsusceptible  of 
division,  nations  must  be  capable  of  dividing  it  by  ex- 
press compact,  and  if  they  stipulate  either  that  the  neu-^ 
tral  flag  shall  cover  enemy  goods,  or  that  the  enemy 
flag  shall  inGsct  friendly  goods,  there  would,  in  reason^ 
seem  to  be  no  necessity  for  implying  a  distinct  stipula«- 
tion  not  expressed  by  the  parties.  Treaties  are  formed  ^  * 
upon  deliberate  reflection.  Diplomatic  men  read  the 
public  treaties  made  by  o^her  nations  and  cannot  be 
supposed  either  to  omit  or  insert  an  article,  common  in 
pablic  treaties,  without  being  aware  of  the  effect  of  such 
omission  or  insertion.  Neither  the  one  nor  the  other  is 
to  be  ascribed  to  inattention.  And  if  an  omitted  arti- 
cle be  not  necessarily  implied  in  one  which  is  inserted^ 
the  subject  to  which  that  article  would  apply  remains 
under  the  ancient  rule.  That  tlie  stipulation  of  immu- 
nity to  enemy  goods  in  the  bottoms  of  one  of  the  parties 
being  neutral  does  not  imply  a  surrender-  of  the  goods 
of  tbat  party  being  neutral,  if  found  in  the  vessel  of  an 
enemy,  is  the  proposition  of  the  counsel  for  the  Clai*- 
mant,  and  he  powerfully  sustains  that  proposition  by 
ai^aniaits  arising  from  the  nature  of  the  two  stipula- 
ttons«  The  agreement  that  neutral  bottoms  shall  make 
neirtral  je^ods  is,  he  very  justly  remarks,  a  concession 
made  by  the  beUigerent  to  tiie  neutral*  It  enlarges  the 
sphere  of  neutral  commerce,  and  gives  to  the  neutral 
fla^;  a  capacity  not  gbren  to  it  by  the  law  of  nations^ 

The  stipufiatioa  which  subjects  neutral  prop^^^  fbund 
in  the  bottom  of  an  enemy^  to  condemnation  as  priqse  of 
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THB  war,  is  a  concession  made  by  the  neutrri  to  the  beHi^- 
NPB  DF.»  rent  It  narrows  the  sphere  of  neutral  commerce,  ani 
BBNiffiTT,  takes  from  the  neutral  a  privilege  he  possessed  under 
MA8TSR.  the  law  of  nations.  The  one  may  be,  and  often  is,  ex- 
changed for  the  other.  But  it  may  be  the  interest  and 
the  will  of  both  parties  to  stipulate  the  one  without  the 
otiier  5  and  if  it  be  their  interest,  or  their  wiH,  wM 
shall  prevent  its  accomplishment?  A  neutoJ may gi«^ 
some  other  compensation  for  the  privilege  of  transport- 
ing enemy  goods  in  safety,  or  both  parties  may  4n4  an 
interest  in  stipulating  for  this  privilege,  and  neither  may 
be  disposed  to  make  to,  or  require  from,  the  other  the 
surrender  of  any  right  as  its  consideration^  What  shall 
i^estraln  independent  nations  from  making  such  a  com- 
part  ?  And  how  ia  their  intention  to  be  comfflnnicated 
to  each  other  or  to  tixe  world  so  properly  as  by  thccom- 
pact  itself? 

If  reason  can  furnish  no  evidence  of  the  indissolaWli- 
ty  of  the  Iwo  maxims,  the  supporters  of  that  proposition 
will  certainly  derive  no  aid  from  the  history  of  thwr 
progress  from  the  first  attempts  at  their  introductioB  to 
the  present  moment. 

For  a  considerable  length  of  time  they  were  the  com- 
panions of  each  other — ^not  as  one  ma^dm  consisting  of  a 
single  indivisible  principle,  but  as  two  stipulations,  the 
one,  in  the  view  of  the  parties,  forming  a  natural  and 
obvious  consideration  for  the  other.  The  celebrated 
compact  termed  the  armed  neutrality,  attempted  to  ef- 
fect by  force  a  'great  revolution  in  the  law  rf  nations. 
The  attempt  failed,  but  it  made  a  deep  an4  lasting  im- 
pression on  public  sentiment.  The  character  of  this 
effort  has  been  accurately  stated  by  the  counsel  for  the 
Claimants.  Its  object  was  to  enlarge,  and  not  in  anj 
thing  to  diminish  the  rights  of  neutrals.  The^reat  pow- 
ers, parties  to  this  agreement,  contended  fqr  the  princi- 
ple, that  free  ships  should  make  free  goods ;  btit  not  for 
the  converse  maxim  $  so  far  were  they  from  supposlo; 
the  one  to  follow  as  a  corollary  from  the  other,  that  the 
contrary  opinion  was  openly  and  distincfly  avowei' 
The  king  of  Prussia  declared  his  expectation  that  ia 
future  neutral  bottoms  would  protect  the  goo€te  of  ^ 
enemy,  an4  that  neutral  goods  would  be  safe  in  an^' 
my  bottom.    There  is  no  reason  to  beUeve  that  ^^9^ 
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nioTi  was  not  common  to  those  powers  who  acceded  to     thb 
tbe  principles  of  the  armed  neutrality.  msBBiiiEr 

BBNNTBT. 

From  fimt  epoch  to  the  present,  in  tlie  various  trea-  mastbb* 
ties  which  have  been  formed,  some  contain  no  article 
on  the  snbject  and  consequently  leave  the  ancient  rule 
in  full  force.  Some  stipulate  that  the  character  of  the 
cargo  shall  depend  upon  the  flag,  some  that  the  neutral 
flag  shall  protect  the  goods  of  an  enemy,  some  that  the 
goods  of  a  neutral  in  the  vessel  of  a  friend  shall  be 
prize  of  war,  and  some  that  the  goods  of  an  enemy  in  a 
neutral  bottom  shall  be  safe,  and  that  friendly  goods 
IB  the  bottom  of  an  enemy  shall  also  be  safe. 

This  review  which  was  taken  with  minute  accuracy 
at  the  bar,  certainly  demonstrates  that  in  public  opinion 
no  two  principles  are  more  distinct,  and  independent  of 
each  other  than  the  two  which  have  been  contended  to 
be  inseparable. 

De  the  United  States  understand  this  subject  differ- 
ently from  other  nations  ?  It  is  certainly  not  from  our 
treaties  that  this  opinion  can  be  sustained.  The  United 
States  have  in  some  treaties  stipulated  for  both  princi- 
TAes,  in  some  for  one  of  them  only,  in  some  that  i^eutral 
bottoms  shall  make  neutral  goods  and  that  friendly  goods 
shall  be  safe  in  the  bottom  of  an  enemy.  It  is  therefore 
clearly  understood  in  the  United  States,  so  far  ^s  an 
opinion  can  be  formed  on  their  treaties,  that  the  one 
principle  is  totally  independent  of  the  other.  They  have 
stipulated  expressly  for  their  separation,  and  they  have 
sometimes  stipulated  for  the  one  without  the  other* 

But  in  a  e6rrespondence  between  the  secretary  of  state 
of  the  United  States  and  the  minister  of  the  French  re- 
public in  1795,  Prussia  is  enumerated  among  those  na- 
tions with  whom  the  United  States  had  made  a  treaty 
adopting  the  entire  principle  that  the  character  of  the 
cargo  should  be  determined  by  the  character  of  the  flag^ 

Not  being  in  possession  of  this  correspondence  the 
Court  is  unable  to  examine  the  construction  it  has  re-^ 
ceived.  It  has  not  deferred  this  opinion  on  that  account, 
because  the  point  in  controversy  at  that  time  wfts  the 
•bligation  imposed  on  tbe  United  States  to  protect  belli-i 
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TH«      gerent  property  in  their  vesselSf  not  the  liabSity  of  iUr 
1VEBXI0E9  property  tu  capture  if  found  in  the  vessel  of  a  belligo* 
BENNETT,  rent.    To  this  point  the  whole  attention  of  the  writer 
MASTBB.  was  directedy  and  it  is  not  wonderful  that  in  oientioniDg 
— — — «^-»  incidentaJiy  the  treaty  with  Prussia  which  contstins  the 
principle  that  free  bottoms  make  free  geoda»  it  should 
have  escaped  his  recollection  that  it  did  not  contain  the 
converse  of  the  maxim.    On  the  talents  and  virtues 
which  adorned  the  cabinet  of  that  day^  on  tke  patient 
fortitude  with  which  it  resisted  the  intemp^^'ate  noleace 
with  which  it  was  assailed,  on  the  firmness  with  wbich 
it  maintained  those  principles  which  its  sense  of  doty 
prescribed^  on  the  wisdom  of  t]ie  riiies  it  adopted,  no 
panegyric  has  been  pronounced  at  the  bar  in  wbicb  tbe 
best  judgment  of  this  Court  does  not  concur.   Bat  Ms 
vespectful  deffefence  may  well  comport  with  theoptoioa^ 
/that  an  argument  incidentally  brought  forward  by  way 
of  illustration,  is  not  such  full  authority  as  a  deciaioa  di- 
rectly  on  the  point  might  have  been. 

3.  Tbe  third  point  made  by  the  captors  is»  that  what- 
ever constroction  might  be  put  on  our  treaty  with  Spaio^ 
considered  as  an  independant  measure!,  tbe  ordinances 
of  tliat  government  would  subject  American  property^ 
under  similar  carcumstances,  to  conftsci^on^  andttiere* 
fore  the  property,  claimed  by  Spanish  si^jects  in  this 
case,  ought  to  be  condemed  aft  prize  of  wsur. 

Tbe  ordinances  themselves  have  not  been  produced) 
nor  has  the  Court  received  such  Information  re^ectiDg 
them  as  would  enable  it  to  decide  certainly  either  on 
their  (lermanent  existence,  or  on  their  applicatien  to  the 
United  States.  But  be  this  as  it  may,  the  Court  is  de- 
cidedly of  opinion  that  reciprocating  to  the  subjects  of  a 
nation,  or  retaliating  on  them,  its  unjust  proceedings  to* 
wards  our  citizens,  is  a  political  not  a  legal  measure. 
It  is  for  the  consideration  of  the  govemment  not  of  its 
Courts.  The  degree  and  the  kind  ^  retaliation  de- 
pend entirely  on  considerations  foreign  to  this  tribunal. 
It  may  be  the  policy  of  the  nation  to  avenge  its  wrongs 
in  a  manner  having  no  affinity  to  the  injury  sostained, 
or  it  may  be  its  po&y  to  reced/e  firom  its  fall  rights  and 
not  to  avenge  them  at  all.  It  is  not  for  its  Conrti  t0 
interfere  with  the  proceedings  of  the  nation  and  to  tbwtf^ 
iits  views^    It  is  ^Qt  for  qs^to  depart  j^pam  the  beii^ii  tnui^ 
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lirescribwl  fbr  uSf  and  to  tvead  the  devious  and  intricate      the 
path'oF  politics*    Even  in  the  case  of  salvage,  a  case  pe-  kb&eide^ 
<^iiliarly  within  the  discretion  of  Courts,  because  no  fixed  bennett^ 
ndeis  prescribed  by  the  law  of  nations,  congress  has  not  mastbb^ 
left  it  to  this  department  to  say  whether  the  rule  of  fo-  -^ 
reijg^  nations  shall  be  applied  to  them,  but  has  by  law 
applied  that  rule.     If  it  be  the  will  of  the  government  to 
apply  to  Spain  any  rule  respecting  captures  which  Spain 
is  soppoeed  to  apply  to  us,  the  government  will  manifest 
that  will  by  passing  an  act  for  the  purpose.    Till  sucH 
an  act  be  passed,  the  Court  is  bound  by  the  law  of  na- 
tions which  is  a  part  of  the  law  of  the  land. 

Thus  far  the  opinion  of  the  Court  has  been  formed 
without  much  difficulty.  Although  the  principles,  as- 
serted by  the  counsel,  have  been  sustained  on  both  sides 
with  great  strength  of  argument,  they  have  been  found 
on  examination  to  be  simple  and  clear  in  themselves. 
Stripped  of  the  imposing  garb  in  which  they  have  been 
presented  to  the  Court,  they  liave  no  intrinsic  intricacy 
which  shodd  perplex  the  understanding. 

The  remaining  point  is  of  a  diiferent  character.  Bel- 
Jigerent  rights  and  neutral  privileges  are  set  in  array 
against  each  other.  Their  respective  pretensions,  if  not 
actually  intermixed,  come  into  close  contact,  and  the 
line  of  partition  is  not  so  distinctly  marked  as  to  be 
clearly  discernible.  It  is  impossible  to  declare  in  favor 
of  either,  without  hearing,  from  the  other,  objections 
which  it  is  difficult  to  answer  and  arguments,  which  it  is 
not  easy  to  refute.  The  Court  has  given  to  this  sub jert 
a  patient  investigation,  and  has  endeavored  to  avail  it* 
seH  of  all  the  aid  which  has  been  furnished  by  the  bar. 
The  result,  if  not  completely  satisfactory  even  to  our- 
selves^ is  one  from  which  it  is  believed  we  should  not  de- 
part were  further  time  allowed  for  deliberation. 

4.  Has  the  conduct  of  Manuel  Pipto  and  of  the 
N^sride  been  such  as  to  impress  the  hostile  character  on 
that  part  of  the  cargo  which  was  in  fact  neutral? 

tn  considering  this  question  the  Court  has  examined 
separatdy  the  parts  which  compose  it. 

The  vessel  was  arnvedir  was  tfaa  property  of  an  enemy^ 


^  SUPREME  COURT  U.  & 

THB      and  made  resisteiice.    How  do  these  facts  aflhetlhe 
HBBBiDBy  claim? 

B£NN£TT> 

MA8TBB.      Had  the  vessel  been  armed  by  Pinto,  that  fact  wooU 
«—«—«*.»  certainly  have  constitated  an  important  feature  in  the 
case.    But  the  Court  can  perceive  no  reason  for  belie?- 
ing  she  was  armed  by  him.    He  chartered,  it  is  true, 
the  whole  vessel,  and  that  he  might  as  rightfully  io  as 
contract  for  her  partially ;  but  there  is  no  reason  to  be- 
lieve that  be  was  instrumental  in  arming  her.   The 
owner  stipulates  that  the  Nereide  «  well  manned,  victu- 
«<  ailed,  equipped,  provided  and  furnished  with  all  things 
<<  needful  for  such  a  vessel,"  shall  be  ready  to  take  on 
board  a  cargo  to  be  provided  for  her.    The  Jiereide, 
then,  was  to  be  put,  by  the  owner,  in  the  condition  in 
which  she  was  to  sail.    In  equipping  her,  whether  with 
or  without  arms,  Mr.  Pinto  was  not  concerned.    It  ap- 
pears to  have  been  entirely  and  exclusively  the  act  of 
the  belligerent  owner. 

Whether  the  resistance,  which  was  actually  made,  is 
in  any  degree  imputable  to  Mr.  Pinto,  is  a  questioii  of 
still  more  importance. 

It  has  been  argued  that  he  bad  the  whole  ship,  and 
that,  therefore,  the  resistance  was  his  resistance. 

The  whole  evidence  upon  this  point  is  to  be  found  in 
the  charter  party,  in  the  letter  of  instractions  to  the 
master,  and  in  the  answer  of  Pinto  to  one  of  the  inter- 
rogatories in  preparatorio* 

The  charter  party  evinces  throughout  that  the  ship 
remained  under  the  entire  direction  of  ttie  owner>  and 
tiiat  Pinto  in  no  degree  participated  in  the  command  of 
her.  The  owner  appoints  the  master  and  stipulates  for 
every  act  to  be  performed  by  the  ship,  from  the  date  of 
the  chatter  party  to  the  termination  of  the  voyage.  In 
no  one  respect,  except  in  lading  the  vessel^  was  Pinto  to 
have  any  direction  of  her. 

The  letter  of  instructions  to  the  master  contains  fuB 
directions  for  the  regulation  of  his  conduct,  without  an/ 
other  reference  to  Mr.  Pinto  than  has  been  alres^ 
stated.    That  reference  shows  a  positive  limitatioii  oi 
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hi9  power  by  the  terms  of  the  chltrter  party*    Coose-      tB:& 
qmntly  he  had  no  share  in  the  government  of  the  ship,  xereidb^ 

B«t  Pinto  says  in  his  aiswer  to  the  6th  interrogatory  if  a^tbb. 
tliat »  be  had  control  of  the  said  ship  istnd  cargo/'  ...^.^^.^i^f^-^ 

Nothing  can  be  more  obvions  than  that  Pinto  ^ql4 
understaipld  himself  as  saying  no  more  than  that  he  had 
the  control  of  the  ship  and  cargo  so  far  as  respected  hef 
lading.  A  part  of  the  cargo  did  not  belong  to  him,  and 
wan  not  (Consigned  to  him.  Qis  emitrol  over  the  ship  ' 
^^gan  atid  ended  with  puttit^  the  cargo  on  board.  H^ 
^oes  not  appear  ever  to  haye  exercised  any  authority  in* 
the  management  of  the  o^p.  So  fa^  from  exercising 
any  .diiring  the  battle,  he  went  into  the  cabin  where  he 
remained  till  the  conflict  was  over^  It  is,  then,  most  ap^ 
parent  that  when  Pinto  said  he  bad  the  control  of  the 
ship  and  cargo,  he  used  those  terms  in  a  limited  sense« 
He  used  them  in  reference  to  th<^  power  of  lading  her^ 
given  him  by  the  charter  party. 

If,  in  this,  the  Court  be  correct,  this  ciiuse  ia  to  be 
governed  by  the  principles  ifrbich  would  apply  to  it  had 
the  Nereide  been  a  general  ship.' 

The  next  point  to  be  considered  is  the  right  of  a  nen* 
tral  to  place  bis  goods  on  board  an  armed  belligerent 
BQ^rchan^tn^an. 

That  a  nentra}  may  lawfully  put  his  goods  on  board 
a  bdligerent  ship  for  conveyance  on  the  ocean,  is  unir 
versally  recognized  as  the  original  rule  of  the  law  of  na- 
tions. It  is,  as  has  already  been  stated,  founded  on  the 
plain  and  simple  principle  that  the  property  of  a  friend 
remains  his  property  wherever  it  may  be  found.  <<  Since 
it  is  not/'  says  Y attel,  <<  the  place  where  a  thing  is  which 
detenpines  the  nature  of  that  thing,  but  the  character  c^ 
the  person  to  whom  it  belopgs,  things  belon^ng  to  neu- 
tral persons  which  happen  to  be  in  an  enemy's,  coun- 
try^  or  onboard  an  enemy's  ships,  are  to  be  distinguish- 
ed ^m  those  which  belong  to  the  eneipy.'^ 

Bynkershoek  laja  dQWB  the  same  principles  in  terms 
equally  explicit ;  and  in  terms  entitled  to  tb^  more  con- 
nideration,  because  he  ept^ra  into  tbe  enquiry  wfcfi^  9> 

VOL.  a.  H 
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THT.      knowledge  of  the  hostile  character  of  the  vessel  can  i& 
ir^RBiDE,  feet  the  owner  of  the  goods. 

1I«NNBTT, 

MA9TEB.      The  same  principle  is  laid  down  by  other  writers  on 
■  ■!  ■  ■  the  same  subject^  and  is  believed  to  be  contradicted  by 

none.     It  is  true  there  were  some  old  ordinances  of 
France  declaring  that  a  hostile  vessel  or  cargo  should 
expose  both  to  condemnation.    But  these   ordinances 
have  never  constituted  a  i*ule  of  public  law. 

'    It  is  deemed  of  much  importance  that  tlie  rule  is  uni- 
versally   laid   down   in   ternra  which  comprehend  an 
armed  as  well  as  an  unarmed  vessel ;  and  that  armed 
'  vessels  have  never  been  excepted  from  it.   Vjvkersboekf 

in  discussing  a  question  suggesting  an  exceptfoir^  with 
his  mind  directed  to  kostilitiesy  does  not  bint  that  this 
privilege  is  confined  to  unarmed  merchantnen. 

In  point  of  fact^  it  i^  believed  that  a  bdligerent  mer- 
chant ves^l  rarely  sails  unarmed^  so  that  this  excep- 
tion from  the  rule  would  be  greater  than  the  rule  itself. 
At  all  eventSf  the  number  of  those  who  are  arrsed  and 
who  sail  under  convoy,  is  too  great  not  to  have  attract" 
ed  the  attention  of  writers  on  public,  law;  and  this  ex- 
ception to  their  broad  general  rule^  if  it  existed,  would 
certainly  be  found  in  some  of  their  works.  It  would  be 
strange  if  a  rule  laid  down,  with  a  view  to  war,  in  such 
broad  terms  as  to  have  universal  application,  should  be 
so  construed  as  to  exclude  from  its  operation  almost 
every  case  for  which  it  purports  to  provide,  and  jet 
that  not  a  dictum  should  be  found  in  the  books  pointing 
to  such  construction* 

The  antiquity  of  the  rule  is  certsjuily  not  unworthy  of 
consideration.  It  is  to  be  traced  back  to  the  time  whea 
almost  every  merchantman  was  in  a  condition  fcir  self- 
defence,*  and  the  implements  of  war  were  so  light  and  so 
cheap  that  scarcely  any  would  sail  without  them. 

A  belligerent  has  a  perfect  right  to  arm  iff  his  own 
defence ;  and  a  neutral  has  a  perfect  right  to  transpoH 
bis  goods  in  a  belligerent-  vessel.  These  rights  do  not 
interfere  with  each  other.  The  neutral  has  no  contwf 
over  the  belligerent  right  to  arm — ought  he  to  be  if- 
.  coantable  for  the  exercise  of  it  ? 
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By  llaciiig  neutral  property>  in  a  belligerent  ship^      tkb 

i3iat  properly,  according  to  the  positive  rules  of  law,  HEBEinty 

,  does  not  cease  to  be  neutral.    Wliy  should  it  be  changed  BEimETT^ 

by  the  exercise  of  a  belligerent  right,  universally  ac-  mastbb. 

knowledged  4ind  in  common  use  when  the  rule  was  laid  — — 1 

down,  a»d  over  idiich  the. neutral  had  no  control? 

The  belligerent  answers,  that  by  arming  his  rights 
are  impaired.    By  placing  his  goods  under  tlie  guns  of^  > 
an  enemy,  the  neutral  has  taken  part  with  the  enemy 
and  assumed  the  hostile  character. 

Previous  to  that  examination  which  the  Court  has 
been  able  to  make  of  the  reasoning  by  which  this  pro- 
position  is  sustained,  one  remark  will  be  made  which 
applies  to  a  great  part  of  it.  The  argument  which, 
taken  in  its  fair  sense,  would  prove  that  it  is  unlawfid 
to  deposit  goods  for  transportation  in  the  vessel  of  an 
enemy  generally^  however  imposing  its  form,  must  be 
unsound,  because  it  is, in  contradiction  to  acknowledged 
law. 

It  is  said  that  by  depositing  goods  on  board  an  arm- 
ed belligerent  the  right  of  search  may  be  impaired,  per- 
haps defeated. 

"What  is  this  right  of  search  ?  Is  it  a  substantive  and 
independent  right  wantonly,  and  in  the  pride  of  power^ 
to  vex  and  harrass  neutral  commerce,  because  there  is 
a  capacity  to  do  so  ?  or  to  indulge  the  idle  and  mis- 
chievous curiosity  of  looking  into  neutral  trade  7  or  the 
assumption  of  a  right  to  control  it  ?  If  it  be  such  a  sub- 
stantive an4  independent  right,  it  w^ould  be  better  that 
cargoes  should  be  inspected  in  port  before  the  sailing  of 
the  vessel,  or  that  belligerent  licenses  should  be  pro- 
cured.   But  this  is  not  its  character. 

Belligerents  have  a  full  and  perfect  right  to  capture 
enemy  goods  and  articles  going  to  their  enemy  which 
are  contraband  of  war.  To  the  exercise  of  that  right 
the  right  of  search  is  essential.  It  is  a  mean  justified 
by  the  end.  It  has  been  truely  denominated  a  right 
growing  out  of,  and  ancillary  to  the  greater  right  of 
capture.    Where  this  greater  right  may  be  leg^y  e^ 
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♦HA      ercised  witfioot  se^rcb,  the  right  of  iwaiek  cioi  i^tv 
VkAEtttSy  arise  or  come  into  question. 

MAfiTBft.  Bttt  it  is  <aid  thiat  the  exercise  of  this  right  may  be 
prevented  by  the  inability  of  the  party  daiminf  it  i» 
Capture  the  bellig^reiit  ciirrielr  of  neittr^  proper^. 

And  what  injury  reisults  from  this  circumstanced  If 
the  property  be  n^ntral^  wliat  mischief  is  done  by  its  es^* 
caping  a  search.  In  so  doing  there  is  no .  sin  even  li 
against  the  belligerent^  if  it  can  be  Effected  by  kwful 
means.  The  neutral  cannot  justify  the  use  of  forqe  or 
fraud,  but  if  by  means^  lawful  in  tbeilK(elye89  be  can  es- 
cape this  vexatious  procedure,  k6  inay  certainly  &n]^(f 
lliem* 

To  the  argument  that  by  placing  bia  goods  in  the 
iressel  of  an  armed  enemy,  he  connects  bumelf  vhMi  thi^ 
enemy  and  assumes  the  hostile  characto* ;  it  is  aaswer- 
kd  that  no  such  connexion  extets. 

The  obiect  of  the  neutral  is  the  transportation  ot  bis 
goods.  Bis  connexion  with  the  vessel  iriuch  tnaaports 
Siem  is  the  same*  whether  that  vessel  be  armed  or  on- 
armed.  The  act  of  arming  is  not  his— it  is  the  act  ot  a 
fiai'ty  who  has,  a  right  so  to  do.  He  meddles  not  with 
he  armament  nor  with  the  war.  Whetter  his  goods 
Were  on  board  or  not^  tlie  vessel  would  be  armed  an4 
would  sail.  His  goods  do  not  contribute  to  the  anmi^ ' 
inent  further  than  the  freight  he  pays,  and  frrij[ht  be 
Would  pay  were  the  vessel  unarmed. 

It  is  difficult  to  perceive  in  thi^  argument  any  ttdhg 
which  does  not  {Jso  apply  to  an  unarmed  vessel,  la 
both  instances  it  is  the  right  and  the  duty  of  the  earrier 
to  avoid  capture  and  to  prevent  a  search*  There  is  no 
difference  except  in  the  degree  of  capacity  to  carry  this 
^uty  into  effect.  The  argument  would  opci*ate  i^aindt 
the  rule  which  permits  the  neutral  merdiant  to  emj^oy 
tt  belligerent  yesssel  without  imparting  to  ids  goods  the 
ibelligerent  character^ 

Itie  argument  respecting  resistance  stands  on  tbe 
0lime  ground  with  that  which  respects  arming.  Bot& 
fire  lawfuL    Neither  of  them  js  chargeable  to  the  g^ 
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or  iSMir  owner^  Where  lie  has  liken  no  part  in  it.    They      t|ib 
ai^e  inrideRls  to  the  Gfaa.f  acter  of  the  vessel ;  and  may  NEREiDBit 
always  occnr  where  the  carrier  is  belligerent.  BBNNEXTf 

MASTEll. 

It  18  remaf^aUe  that  no  express  authority  on  either  -^ 

side  of  this  question  can  be  found  in  the  books.  A  few 
scanty  materials^  made  up  of  inferences  from  cases  de-^ 
pendii^  on  othel*  principles^  have  been  ^eaned  from  the  f 

hooka  and  employed  by  both  parties.    They  are  cer-    * 
tainly  not  decisive  for  or  against  either. 

The  celebrated  case  of  the  Swedish  convoy  has  been 
pressed  tnto  the  service.  But  that  case  decided  no  mor^ 
tfian  this,  that  a  neutral  may  arm,  but  cannot  by  forc^ 
resiiH;  a  9earch.  The  reasoning  of  the  judge  on  that  oc- 
casion wonM  seem  to  indicate  that  the  resistance  con« 
demned  the  cargo^  because  it  was  unlawful.  It  has 
been  ii^ferred  On  the  one  slide  that  the  goods  would  be 
infected  by  tiie  resistance  of  the  ship,  and  on  the  other 
that  a  resistance  which  is  lawful,  and  is  not  produced  by 
the  goods,  will  not  change  their  character.  ' 

The  caie  of  the  Catharine  Elizabeth  approaches  morb 
nearly  to  that  of  the  Nereide>  because  in  that  case  as  in 
this  ttere  w^re  neutral  goods  and  a  belligerent  vessel. 
It  was  certainly  a  case,  not  of  resistance,  but  of  an  at- 
tempt by  a  part  of  the  crew  to  seize  the  capturing  vessel. 
Between  ateh  an  attempt  and  an  attempt  to  take  the 
baiB4&  vessel  previous  to  capture,  there  does  not  seem 
ito  be  a  totid  dissimilitude.  But  it  is  the  reasoning  of 
the  judge  and  not  his  decision,  of  which  the  Claimants 
wo^Id  avail  themselves.  He  distinguishes  between  thitr 
effect  which  the  employment  of  force  by  a  belligCT 
|-ent  owner  or  by  a  neutral  owtier  would  have  on  neu* 
tral  goods.  The  first  is  lawful,  the  last  unlawful.  Tbc| 
belligerent  owner  violates  no  duty.  He  is  held  by  force 
and  may  escape  if  he  can.  From  the  marginal  note  it 
appears  that  the  reporter  understood  this  case  to  decide 
in  princif^  that  resistance  by  a  belligerent  vessel  would 
net  confiscate  the  cargo.* It  is  only  in  a  case  without 
express  authority  that  such  materiiUs  can  be  relied  on. 

If  the  neutral  character  of  the  goods  i^  forfeited  by 
tlie  resistance  of  the  belligerent  vessel,  why  is  hojt  the 
9e*tndi  f[;haracter  of  the  paasfSngera  forfeited  by  the  sam 
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THB      cause  ?  The  master  and  crew  are  prisoners  of  lrar» 

VEBKiDK,  why  are  not  those  passengers  who  did  not  engs^  idIIm 

BBirNSTT^  coi^ict  also  prisoners  ?  That  they  are  not  woidd  seem 

MASTBB.  to  the  Court  to  afford  a  strong  argument  in  favor  of  the 

■■  goods.    The  law  would  operate  in  the  same  manner  on 

both. 

It  cannot  escape  observation,  that  in  argmnejit  the 
neutral  freighter  has  been  continually  represented  as 
arming  the  Nereide  and  impelling  her  to  hostflitj.  He 
is  represented  as  drawing  forth  and  guiding  her  warlike 
energies.  The  Court  does  not  so  understand  the  case. 
The  Nereide  was  armed,  governed,  and  condacted  by 
belligerents.  With  her  force,  or  her  conduct  tte  neutral 
shippers  had  no  concern.  They  deposited  their  goods 
on  board  the  vessel,  and  stipulated  for  their  direct  trans- 
portation to  Buenos  Ay  res.  It  is  true  that  on  her  pas- 
sage she  had  a  right  to  defend  herself,  did  defend  herself, 
and  might  have  captured  an  assailing  vessd ;  but  to 
search  for  the  enemy  would  have  been  a  violation  of  the 
charter  party  and  of  her  duty. 

With  a  pencil  dipped  in  the  most  vivid  coloors,  and 
guided  by  the  hand  of  a  master,  a  splendid  portrait  has 
been  drawn  exhibiting  this  vessel  and  her  freigliter  as 
forming  a  single  figure,  composed  of  the  most  discord- 
ant materials,  of  peace  and  war.  So  exquisite  was  the 
skill  of  the  artist,  so  dazzling  the  garb  in  which  the  fi- 
gure was  presented,  that  it  required  the  exercise  of  that 
cold  investigating  faculty  which  ought  always  to  bdong 
to  those  who  sit  on  this  bench,  to  discover  its  only  im- 
perfection ;  its  want  of  resemblance. 

The  Nereide  has  not  that  centaur-like  appearance 
which  has  been  ascribed  to  her.  She  does  not  rove  over 
the  ocean  hurling  the  thunders  of  war  while  sheltered  by 
the  olive  branch  of  peace.  She  is  not  cwnposed  in  part 
of  the  neutral  character  of  Mr.  Pinto,  and  in  partof  tb^ 
hostile  character  of  her  o^Tior.  .She  is  an  open  and  de- 
clared belligerent;  claiming ttl  the  rights^  and  sobject 
to  all  the  dangers  of  the  belligerent  character.  S^ 
conveys  neutral  property  which  does  not  engage  in  kr 
warlike  eq uipments,  or  in  any  employment  ishe  may  Bdt 
of  them  ;  which  is  put  on  board  solely  for  the  porpos^ 
of  transportation^  and  which  encounters  the  luuunt  ia- 
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eident  to  its  situation  ;  the  hazard  of  being  taken  into       the 
port,  and  obliged  to  seek  another  conveyance  should  its  nereidb^ 
carrier  be  captured.  benbtett, 

MASTER. 

In  this  it  is  the  opinion  of  the  inajority  of  the  Court » 

there  is  nothing  unlawful.  The  characters  of  the  vessel 
and  cargo  remain  as  distinct  in  this  as  in  any  other  case. 
Tho  s^ntence^  therefore,  of  the  Circuit  Court  must  be 
revei-sed,  and  the  property  claimed  by  Manuel  Pinto  for 
himself  and  his  partners^  and  for  those  other  S:»aniards  for 
whom  he  has  claimed,  be  restored,'  and  the  libel  as  to 
that  property,  be  dismissed. 

Johnson,  J.  Circumstances,  known  to  this  Court,  ** 
hare  iniposed  upon  me,  in  a  great  measure,  the  respon- 
sibiUty  of  this  decision.  I  approach  tiie  case  with  all  the 
hesitation  which  respect  for  the  opinion  of  others  and  a . 
conviction  of  the  novelty  and  importance  of  some  of  the 
questions  are  calculated  to  inspire.  The  same  I'espect 
imposes  upon  me  an  obligation  briefly  to  state  the  course 
of  reasoning  by  which  I  am  led  to  my  conclusion. 

On  the  minor  points  I  feel  no  difficulty.  There  is 
nothing  to  support  the  charge  of  English  domiciliation ; 
the  charges  of  prevarication  are  satisfactorily  explained; 
and  on  the  question  of  national  character,  we  must  yet 
awhile  reluctantly  yield  to  the  acknowledgement  that 
Buenos  Ayrcs  is  not  free. 

-  On  the  construction  of  the  Spanish  treaty,  I  feel  as 
little  hesitation.  That  a  stipulation  calculated  solely  to 
produce  an  extension  of  neutral  rights,  should  involve  in 
itself  a  restriction  of  neutral  rights  ;  that  a  mutual  and 
^atuitous  concession  of  a  belligerent  right,  should  draw 
after  it  a  necessarv  relinquishment  of  a  neutral  right, 
which  has  never  yielded  but  to  express  and  (generally) 
extorted  stipulation ;  are  conclusions  wholly  irreconclla- ' 
ble  to  ^ny  priciple  of  logical  deduction.  ^ 

Nor  does  the  argument  fonnded  on  reciprocity  stand 
on  any  better  ground.  There  is  a  principle  of  recipro- 
city kiiown  to  Courts  administering  inter-nationallaw;  ^ 
but  I  trust  it  is  a  reciprocity  of  benevolence,  and  that  the 
angry  passions  which  produce  revenge  and  retaliation 
will  never  exert  their  influence  on  the  administration  oC 
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THB     justice.    Dismal  would  be  the  state  of  the  ^irotUif  iri 
HXRBiuBt  melancholy  the  office  of  a  jad^,  if  ail  the  evils  wbiek 
^EKNETTy  the  perfidy  and  injustice  of  power  ioSict  on   individiial 
M A8T&B.  man,  were  to  be  reflected  from  the  tribunals  which  fvo- 
.mmmmM..m^^^  fipss  peBCo  aud  good  will  to  all  mankind.    Nor  is  H  easy 
to  see  how  this  principle,  of  reciprocity,  on  the  hrua4 
scale  by  which  it  has  been  protracted  in  this  case«  can 
be  reconciled  to  the  distribution  of  power  made  m  our 
constitution  among  the  three  great  departments  of  go- 
Temment.    To  the  legislative  power  akme  it  m^t  be- 
long to  determine  when  the  violence^of  other  natiosf 
is  to  be  met  by  violence.    To  the  jlidiciary,  to  adflw* 
ister  law  and  justice  asitis,  not  as  it  is  made  to  be  bj 
the  folly  or  caprice  of  other  nations. 

The  laalt  question  in  the  case  b  the  onAj  w^  om  which  I 
feel  the  slightest  difficulty. 

The  general  rule,  the  ihcontesfihle  prinpiple  is,  fbat 
a  neutral  has  a  right  to  employ  a  belligeirent  carrier. 
He  exposes  himself  thereby  to  capture  and  detaitioBy 
but  not  to  condemnation. 

To  support  the  condemnation  in  tiiis  casOf  it  is  necira« 
sary  to  establish  an  exception  to  this  ruk ;  aiidU;  is  im- 
portant to  lay  down  the  exceptions^  contended  ferf  with 
truth  and  precision. 

In  the  first  place,  it  is  contended  that  a  neutral  has 
not  a  right  to  transport  his 'goods  on  board  of  an  armed 
belligerent. 

Secondly,  that  if  this  right  be  concededt  Pinto,  in  this 
case,  has  carried  the  exercise  of  it  beyond  the  duUes  of 
fair  neutrality  ; 


1.  By  laying  the  vessel  under  fte  obligation  ef  acoHf 
tract  to  saU  with  convoy : 

2.  By  chartering  an  entire  armed  vessel  ^  th^  enfiD/) 
and  thus  expeditipg  an  armed  hostile  force : 

d.  By  taking  in  enemy  gqods  on  freight,  and  tbenij 
laying  himself  under  an  implied  contract  that  the  a- 
mament  of  a»  vessel  should  H  imd  ill  il9  4^ik?«  : 


\ 
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4.  It  was  also  contended  that  he  had,  in  fact^  armed      thb 
the  vessel  after  chartering  her^  and  increased  her  force  neruidxj 
by  admitting  passengers ;  bbnubtt* 

MAST£B4 

5;  That  the  correspondence^  found  on  boards  shews 
that  the  armament  was  immediately  directed  against 
capture  by  Americans. 

On  the  first  and  principal  ground  much  may  be  said> 
but  nothing  added  to  the  ingenious  discussion  which  it 
has  received  from  counseh 

The  queistion  is^  why  may  not  a  neutral  transport  his 
goods  on  board  an  armed  belligerent  ?  No  writer  on  the 
law  of  nations  has  suggested  this  restriction  on  his 
rights;  and  it  can  only  be  Sustained  on  the  ground  of 
its  obstructing  the. exercise  of  some  belligerent  right. 
What  belligerent  right  does  it  interfere  with  ?  Not  the 
right  of  search^  for  that  has  relation  to  the  converse  case ; 
it  is  a  right  resulting  from  the  right  of  capturing  ene- 
my's goods  in  a  neutral  bottom.  It  must  be  then  the 
rights  which  every  nation  asserts^  of  being  the  sole  ar- 
biter of  its  own  conduct  towards  other  nations^  and  de- 
ciding for  itself,  whether  property,  claimed  as  neutral, 
be  owned  as  claimed.  The  question  is  thus  fairly  stated 
between  the  neutral  and  belligerents  On  the  one  hand> 
the  neutral  claims  the  right  of.  transporting  his  goods  in 
the  hostile  bottom :  On  the  other,  the  belligerent  objects 
to  IHs  doing  it  under  such  circumstances  as  to  impair 
his  right  of  judging,  between  himself  and  the  neutral, 
on  the  neutrality  of  his  property  and  conduct.  The 
evidence  of  authority,  the  practice  of  the  world,  and  the 
reason  and  nature  of  things  must  decide  between  them. 

AH  these  are^  in  my  opinion,  in  favor  of  the  neutral 
claim. 

Every  writer  on  inter-national  law  acknowledges  the 
right  of  the  neutral  to  transport  his  goods  in  a  hostile 
bottom.  No  writer  has  restricted  the  exercise  of  that 
right  to  unarmed  ships. 

Every  civilized  nation  (with  the  exception  of  Spain) 
has  unequivocally  acknowledged  the  existence  of  this 
ri^ht,  unless  it  be  relinquished  by  express  stipulation : 
VOL.  IX.  hi 
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.  THB      and;  eren  with  regard  to  Spaiii^  the  e^ideoce  is  thdf 

NXEEiDE^  unsatisfactory  to  prove  that  sh^  maintains  a  dtifo'eii^ 

BEifKSTT^  doctrine.    My  present  belief  is,{  that  she  does  not ;  bat, 

MABTBR.  admit  that  she  does  ;  and  surely  the  prabtice  of  one  na- 

,         tion,  and  that  one  not  the  moat  enlightened  or  comiier- 

cial»  ought  not  to  be  permitted  to  control  the  law  of  the 

world. 

And  what  is  the  decision  of  reason  on  ike  iMritB  of 
these  conflictin^g  pretensions  7 

Her  first  and  favorite  answer  would  he,  that  were  the 
scales  equally  suspended  between  the  partks,  the  dec^on 
ought  to  be  given  in  favor  of  humanity* 

Already  is  the  aspect  of  the  world  snffidendy  dariien* 
ed  by  the  horrors  of  war.  It  is  time  to  listen  to  the 
desponding  claims  of  man  engaged  in  the  peacefiil  pur- 
suits of  life. 

But  there  are  considerations  in  favor  of  the  neutral  to 
which  the  heart  need  not  assent ;  they  are  addressed  to 
the  j  udgraent  alone. 

Admit  the  claim  of  the  belligerent,  and  ymi  fritter 
away  the  right  of  the  neutral  until  it  is  attenuaibed  to  a 
vision. 

Admit  the  claim  of  the  neutral  and  it  is  attended  witli 
a  very  immaterial  change  in  the  rights  and  int^vsts  of 
the  belligerent. 

Where  are  we  to  draw  tlie  line  ?  If  a  iressd  is  not 

to  be  armed,  what  is  to  amount  to  an  exceptionable  ar- 

<  mament  ?  It  extends  to  an  absolute  and  total  privation  of 

the  right  of  arming  a  hostile  ship.    Resistance,  and  even 

capture,  is  lawful  to  any  beUigerent  that  is  attacked. 

On  the  other  hand,  what  injury  is  done  to  the  bellige- 
rent hy  recognizing  the  right  of  the  neutral  ?  The  car- 
gjo  of  a  belligerent  neither  adds  to  nor  dififtinishes  his 
right  to  resist.  If  empty  he  must  be  subdued  before  1» 
can  be  possessed ;  and,  if  lad^,  the  right  op  facoltT' 
of  resistance  is  in  no  wise  increased.  It  is  inherent  u^ 
her  national  chariacter,  and  can  be  e^sereiaed  hy  «rict 
right,  without  any  reference  to  the  cargo  tliat  shs  coa- 
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taiiiiB.    Sttppoae  tite  case  of  a  vessel  and  cargo  wboUy      the 
neiriTal;  even  she  possess^  a  natural  right  to  resist  nebeide, 
seizure ;  but  her  resistance  must  be  effectual,  or  inter-  bennett^ 
national  law  pronounces  her  forfeited.    What  injury  re-  master. 
dalis  to  the  belligerent  drui^er  ?  If  the  cargo  be  really .— ~.— ^ 
neuifBlf  the  ex^rciiBe  of  his  right  of  judging  becomes  im- 
material ;  and  if  it  be  contraband,  or  otheryvise  subject  to 
condemnation,  what  reason  in  nature  can  be  assigned 
why  the  neutral  owner  should  not  throw  himself  upon 
the  fortune  of  war,  and  rely  upon  the  protection  of  your 
eftemy  ?  You  treat  him  as  an  enemy,  if  captured,  and 
why  should  not  he  regard  you  as  an  enemy,  and  provide 
for  his  defence  against,  you  ?  I  can  very  well  conceive  • 
that  a  case  may  occur  in  which  it  may  become  the  poli- 
cy of  this  country  to  throw  down  the  gauntlet  to  the 
world  and  assert  a  different  principle.    But  the  policy 
of  these  States  is  submitted  to  the  wisdom  of  the  legis- 
tare,  and  I  shall  feel  myself  bound  by  other  reasons  un- 
til the  constitutional  power  shall  decide  what  modifica- 
tions it  will  prescribe  to  the  exercise  of  any  acknowledg- 
ed neutral  right. 

The  second  ground  of  exception  resolves  itself  into 
several  points,  and  presents  to  my  mind  the  greatest 
difficulties  in  the  case. 

1.  There  is  a  stipulation  contained  in  the  charter- 
party  that  the  vessel  shall  sail  with  convoy. 

%,  Pinto  chartered  the  whole  vessel. 

S.  He  took  in  sub-affreightment  of  hostile  goods. 

t 
4*  It  is  contended  he  had  'contributed  to  the  arming 
and  manning  of  the  vessel  after  chartering  her. 

5.  And  that  her  equipment  was  pointedly  against 
American  ca'pture. 

With  regard  to  the  two  latter  points  I  am  of  opinion 
that  the  evidence  does  not  prove  that  Pinto  contributed 
to  the  armament  of  the  vessel ;  and  if  she  was  armed 
by  the  own^ii^  that  it  was  against  American  capture  is 
immaterial.  As  to  the  passengers,  Pinto  had  no  con- 
trol ever  the  reception  of  them  into  the  vessel.  •  Ue  had 
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THK  ttken  the  bold  and  tvn  birttis  in  tbe  cabin  ;  «3  to  fa 
HBRKiDB*  residue  it  remained  subject  to  tbe  disposal  of  the  captUD 
SERKETT-  or  owner. 

lUSTKB. 

— With  regard  to  the  three  other  pointS)  after  ths  beat 

consideration  that  I  have  been  able  to  gjve  tbe  sulyecV 
I  satiftfy  ray  mind  by  two  considerattona. 

1.  I  will  not  now  give  an  opinion  upon  tbe  abstract 
'  case  of  an  individual  iwutral  to  all  tbe  world.  It  is 
known  that  Pinto  was  liable  to  capture  both  hj  llie 
French  and  Carlhagenians.  This  justified  him  iDjriac- 
'  ing  himself  undtr  British  |irotectian  ;  and  if,  in  tbe  ex- 
ercise of  this  unquestionable  right,  he  has  iacidenta^/- 
im))aired  the  exercise  of  our  right  of  seizure  for  adjuii- 
catinn,  we  have  nothing  to  Complain  of.  The  case  oc- 
curs daily  ;  anA  nothing  hut  candor  and  faimeeacaa  be 
exacted  of  aneuti-al  under  such  circumstances. 

S.  There  appears  to  prevail  much  misconception  with 
rrgard  to  the  control  acquired  by  Finto,  in  tins  vessel^ 
unilci'  the  charter  party.    His  contract  gave  bia  tbe  oc- 
cujtatiiin  of  the  hold  of  the  i 
eaUitt ;  but  went  no  farther, 
master  and  crew,  in  navigat 
it  oimmunicated  to  him  no  p* 
conduct  of  the  master  and  thi 
be  incidentally  affected  aeasul 
an  interest  in  her  defence;  si 
to  the  general  interest  which 
of  the  voyage,  and  it  does  n< 

under  an  idea  nf  being  authorized  to  control  the:  con- 
duct of  the  captain,  or  took  any  part  in  the  conffictwhi<^ 
preceded  the  capture. 

I  am  of  opinion  that  the  judgment  should  be  reveraed  . 
and  the  property  restored. 

Stobt,  jr.  My  opinion  will  b«  confinecl  to  the  point 
last  argued  because  it  definitively  disposeg  of  tbe  cause 
against  the  claim  of  Mr.  Pinto. 

The  facts  material  to  this  point  are  that  Mr.  Finb 

'   ^   chartered  tlie  Nereide,  an  uncommissioned  armed  sk(p 

ponging  to  Sritish  subjects,  for  a  voyageiroinLoDil* 
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• 

to  Siienofi  Ayres,  and  back  to  London  at  a  stipulated       this 
freight    The  ship  was  to  be  navigated  during  the  voy-  nereidi!^ 
age  at  the  expense  of  the  general  owner,  who  expressly  bennett^ 
covenanted,  in  the  charter-party  with  Mr.  Pintoi  that  MiksxEB. 
she  should  sail  on  the  voyage  under  British  convoy. 
Mr.  Pinto,  having  thus  hired  tl.  e  whole  ship,  took  on  board 
sundry  shipments,  partly  on  his  t)wn  or  Spanish  account, 
and  partly  on  account  of  British  merchants  from  whom 
he  was  to  receive,  in  lieu  of  freight,  a  portion  of  the  pro- 
fits and  commissions.    The  Nereide  sailed  with  her  car- 
go under  Pritish  convoy f  and  with  instructions  from  the 
owner  to  the  master  to  govern  himself,  in  relation  to  the 
objects  of  the  charter-party,  according  to  the  direction 
of  Mr.  Pinto  who  accompanied  the  ship  in  the  voyage. 
During  the  passage  to  Buenos  Ayres,  the  Nereide  was 
accidentally  separated  from  the  convoy,  and,  while  en- 
deavoring to  regain  it,  was,  after  a  vigorous  but  unsuc- 
cessful resistance,  captured  by  the  privateer  Governor 
Tompkins,  and  brought  into  New  York  for  adjudication. 

Itisexplicitly  asserted,  in  the  testimony,  that  Mr.  Pinto 
took  no  part  in  the  resistance  at  the  time  of  the  capture. 

s 

The  question  is,  whether,  upon  these  facts,  Mr.  Pinto, 
assuming  him  to  be  a  neutral,  has  so  incorporated  him- 
3elf  with  the  euemy  interests  as  to  forfdt  that  (irotection 
which  the  neutral  character  would  otherwise  afford  him. 

The  general  doctrine,  though  formerly  subject  to  ma- 
ny learned  doubts,  is  now  inrontrovertibly  establi3hed, 
that  neutr^  goods  may  be  lawfully  put  on  board  of  an 
enemy  ship  without  being  prize  of  war.  As  this  doc- 
trine is  asserted  in  the  most  broad  and  unqualified  man- 
ner in  publicists,  it  is  thence  attempted  to  be  inferred, 
by  the  counsel  for  the  Claimant,  that  no  distinction  can 
exist  whether  the  ship  be  armed  or  unarmed,  or  be  cap- 
tured with  or  without  resistance — arguments  of  this  sort 
are  liable  to  many  objections,  and  are  in  general  wholly 
unsatisfaclbry.  Elementary  writers  rarely  explain  the 
principles  of  public  law  with  the  minute  distinctions 
which  legal  precision  requires.  Many  of  the  most  im- 
portant doctrines  of  the  prize  Courts  will  not  be  found  to 
be  treated  of,  or  even  glanced  at,  in  the  elaborate  treatises 
of  Grotius,  or  Puffendorf,  or  Yattel.  A  striking  illus- 
tration is  their  total  silence  as  to  the  illegality  and  pe^ 
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THE      i^^iv  own  merits.    It  would  be  atrange  indeed,  if,  V 

iTBBEiDBy  cause  a  belligerent  may  kill  his  enemy,  a  neutral  ma; 

HESTNETTy  ^idin  the  act;  or  because  a  belligerent  may  resist  searcbi 

MA8TEB.  A  neutral  may  co-operate  to  make   it  effectual.    It' is 

.^^  therefore  an  assumption,  utterly  inadmissible,  that  aneu- 

tral  can  avail  himself  of  the  lawful  act  of  an  enemy  to 

pi^otect  himself  in   an  evasion   of  a  clear  belligerent 

^    right 

And  what  reason  can  there  be  for  the  distinction  cot)« 
tended  for  ?  Wliy  is  the  resistance  of  the  convoy  deemed 
the  resistance  of  the  whole  neutral  associated  ships,  let 
them  belong  to  Whom  tliey  may  ?  It  is  not  that  then 
.is  a  direct  and  immediate  co-operation  in  thereawtBBce, 
because  the  case  supposes  the  contrary.  It  is  noithsit 
the  resistance  of  the  convoy  of  the  sovereign  is  deemed 
an  act  to  which  all  his  own  subjects  consent,  because  the 
ships  of  foreign  subjects  would  then  be  exempted.  It  is 
because  there  ^is  a  constructive  resistance  resaliing  in 
law  from  the  common  assoiciation  and  voluntary  protec* 
tion  against  search  under  a  full  knowledge  of  the  inten- 
tions of  the  convoy  ?  Then  the  principle  applies  as  well  to 
a  belligerent  as  to  a  neutral  convoy  ?  For  it  is  mani- 
fest that  the  belligerent  will  at  all  events  resist  search , 
and  it  is  quite  as  manifest  that  the  neutral  seeks 
belligerent  protection  with  an  intent  to  evade  it.  Is  it 
that  an  evasion  of  search,  by  the  employment,  protection, 
or,  terror  of  force,  is  inconsistent  with  neutral  duties? 
Then  a  fortiori  the  principle  applies  to  a  case  of  bellige- 
rent convoy,  for  the  resistance  must  be  presumed  to  be 
more  obstinate  and  the  search  more  perilous. 

There  can  be  but  little  doubt  that  it  is  upon  the  latter 
jprinciples  that  the  penalty  of  confiscation  is  applied  to 
•neutrals.  The  law  proceeds  yet  farther  and  deems  the 
sailing  under  convoy  as  an  act  per  se  inconsistent  with 
neutrality,  as  a  premeditated  attempt  to  o{^ose,  if 
practicable,  the  right  of  search,  and  therefore  attributes 
to  such  preliminary  act,  the  full  effect  of'  actual  reius- 
tance.  In  this  respect  it  applies  a  rule  analogous  to 
that  in  cases  of  blockade,  where  the  act  of  sailing  with  an 
intent  to  break  a  blockade  is  deemed  a  sufficient  breacb 
to  authorize  confiscation.  And  sir  W.  Scotf  manifrstly 
recognizes  the  correctness  of  this  doctrine  in  the  Mariir 
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tfAough  the  eircnttistaifced  of  tKat  case  did  not  require      IPStt 
Us  rigatous  apiiiicatioii.  i^iibibe. 

Indeed,  in  relaAton  to  a  neutral  convoy,  the  evitience  ol  MAstBti. 
an  inteat  to  reskrt^  as  welf  as  of  constructiTe  resistance,  -«-< 
is  fiir  mofe  equivocal  than  in  case  of  a  bettigerent  con- 
r0y.  In  the  latter  case  it  is  necessarily  known  to  the 
convoyed  ships  thai!  the  belligerent  is  bonnd  to  resisC 
sind  W9I  resist  until  overcome  by  superior  force.  It  is 
ifflpoesible  therefore  to' join  such  convoy  without  an  in« 
tention  to  receive  the  protection  of  belligerent  force  in 
fuch  manner  and  under  such  circumstances  as  the  b^*' 
Kgerent  may  choose  to  appfy  it  It  is  an  adoption  of 
Ms  acts,  and  an  assistance  of  his  interests  during  the  as^-^ 
sfnaetf  voyage.  To  render  the  convoy  an  effectual  pro- 
tection, it  is  necessary  to  interchange  signals  and  in- 
stmctions,  to  communicfkte  iirfbrmation,  and  to  watcl^ 
Ae  approach  ofi  every  enemy.  The  neutral  solicitously 
aids  and  co-operates  m  alt  these  important  transactionst 
and  thus  far  mi^nifostiy  sides  with  the  belligerent  and 
performs,  as  to  liim,  a  meritoriousii»rvice — ^a  service  a? 
little  reconcileable  with  neutral  duties,  as  the  agency  of 
a  spy,  or-  the  fraud  of  a  bearer  of  hostile  dispatches. 
In  respect  to  a  neutral  convoy  the  inference  of  construc- 
tive co-operation  and  hostility  is  far  less  certain  and* 
direct  To  condemn,  in  such  case,  is  pushing  the  doc- 
tl*ine  tioa  great  extent,  since  it  is  acting  upon  the  pre- 
sumption, which  is  not  permitted  to  be  contradicted,  that 
all  the- convoyed  ships  distinctly  understood  and  adopted* 
the  objects  of  the  convoy,  and  intimately  blended  their 
5wn  interests  with  hostile  rissistance. 

There  is  not,  then,  the  slightest  reason  for  the  favora- 
ble distinction,  as  to  tlie  belligerent  convoy,  assumed  by 
connsel.  On  the  contrary,  every  presumption  of  hos- 
tility is,  in  such  case,  more  violent,  and  every  suspicion 
of  unneutral  conduct  more  inflamed.  And  so  in  the  ar- 
gument of  the  Mariaf  1  Xob.  34©,  it  was  conceded  by 
the  counsel  for  the  Claimants,  and  recognized  by  the 
Courts  ,  It  was  there  said  by  counsel  that  it  seemed  ad- 
mitted by  the  Court  on  a  former  day  that  there  was  a 
JHst  distinction  to  be  made  between  the  two  cases  of  con- 
voy, viz :  between  the  convoy  of  an  enemy's  force,  and 
a  neutral  convoy ;  that  the  former  (i.  e.  enemy  convoy) 
woiild  stamp  a  primary  character  of  hostility  on  all  ships 
VOL.  DC  6S 
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THB  sailing  under  its  protectiony  and  it  voald  rest  on  tek 
vESBioBy  parties  to  take  themselves  oat  of  the  presamptioii  rused 
BEHHETT,  agaittst  tliem ;  but  ttiaty  eren  in  that  casey  it  wcndd  beno- 
MASTBB. .  thing  more  than  a  presuraptionf  which  had  be^i  determuied 
■>  I  by  a  late  case  before  the  Lords^  the  8amf9tnh  Banmgf 

au  asserted  American  ship  sailing  with  Freaph^raizeri 
it  the  time  they  engaged  some  English  ships^aad  oua- 
municating  with  the  French  sh^  by  sigpial  for  battle. 
Thaty  in  that  case,  althoogh  there  had.  been  a  onideia- 
nation  in  the  Court  below*  the  liords  seat  it  to  faSm 
proof  to  ^ascertain  whether  there  had  been  u  actaal  re- 
sistance. Sir  Wm.  Scott  emphatically  observed*  <<  I  do 
<<  not  admit  the  authority  of  that  case  to  the  es^fceot  to 
«^  which  you  push  it.  That  question  is  sAOl  reserfed, 
«<  although  the  Lords  might  wish  to  know  as  aMch  of 
«<  the  facts  as  possible.*'  It  is  clear,  firom  tUs  bunguage, 
that  the  learned  judge  did  not  admit  that  the  party  could 
be  legally  permitted  to  contradict  the  pfeswaptiou  of 
hostility  attached  to  the  sailing  under  an  enemy  convoy. 
On  the  contrary,  he  seemed  to  consider  tlmt  the  frima- 
ry  character  of  host^ity,  which^  it  was  coBceded  on  all 
sidesr  was  stamped  upon  such  conduct,  could  not  be  per- 
mitted to  be  rebutted,  but  was  condusiFe  upon  the  par- 
ty. The  case  of  the  Sampson  was  originally  heard  be- 
fore the  Court  of  vice  admiralty,  and  &e  decree  of  cou« 
deranation  was  never  disapproved  of,  if  not  idtimatdy 
affirmed,  by  the  Lords  of  Appeal.  I  have  been  assured 
by  very  respectable  authority  that  no  proofed  actual  re- 
sistance ever  was,  or  could  have  been,  nmde  on  the  finsl 
hearing.  The  case,  therefore,  aiTords  a  strong  iafiMoce 
of  the  law  as  understood  and  administered  in  the  prize 
Courts  of  Great  Britain. 

And  it  may  be  added,  in  corrohpration,  that  in  Smart 
1?.  fVdff,  3T.R.  S2S,  832,  sir  W.  Scott  (then  advocate 
general)  asserted,  without  hesitation,  that  if  the  neutral 
refused  search,  or  sailed  under  convoy  of  the  enemy's 
ships  of  war,  or  conveyed  intelligence  to  the  enemy, 
they  are  wavers  of  the  rights  of  neutrality.  The  very 
circumstance  of  his  putting  these  ^ree  cases  in  connex- 
ion to  illustrate  his  general  argument,  affords  the  most 
cogent  proof  that  he  considered  himself  as  stating  a  doc- 
trine equally  clear  and  well  established  as  to  all  of  theor' 

*  Sinee  this  opinion  vm  delivered  I  find,  br  an  aeoonot  of  aU  Uie  me^ 
aadfioal  d/6cuMnt  Uiereoa  Mote  the  hvdff  of  appeal,  piiUiaiied  b^ortff'^ 
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And  ihiB  doctrine  aeems  conformable  to  the  sense  of  xm 
ether  Eoropean  sovereigns.  In  the  recent  cases  of  the  itbreide, 
American  ships  cajitured  while  under  British  convoy  by  benntet 
the  Danes^  the  right  of  condemnation  was  not  only  as-  master* 
flertod  and  enforced  by  the  highest  tribunal  of  prize,  but 
expressly  affirmed  by  the  Danish  sovereign  after  an 
earnest  appeal  made  by  the  government  of  the  United 
Statok  On  that  occasion  the  Danish  minister  pressed 
the  argument  <•  that  he  who  cauises  liimsclf  to  be  pro- 
^^tectfid  by  that  act,  (L  e.  enemy  convoy)  ranges  him- 
**  9elf  on  the  side  of  the  protector,  and  thus  puts  himself 
^  in  opposition  to  the  enemy  of  the  protector,  and  evi- 
'<  denfly  renounces  the  advantages  attached  to  the  cha- 
^  meter  of  a  friend  to  him  against  whom  he  seeks  the 
'^  protection.  If  Denmark  should  abandon  this  princi* 
'<  pie,  the  navigators  of  all  nations  would  find  their  ac- 
«« count  in  carrying  on  the  commerce  of  Great  Britain, 
<<  under  the  protection  of  English  ships  of  war  without 
*^  any  risk  f^  and  he  further  declared  « that  none  of  the 
«<  powers  in  Europe  have  called  in  question  the  justice 
<«  of  tUs  principle/'    State  papers,  1811,  p.  B%7. 

It  cannot  be  denied  that  our  own  government  have 
acquiesced  in  the  troth  and  correctness  of  this  statement 
And  if  to  the  general  silence  of  the  other  European 
sovereigns  we  add  the  possitive  examples  of  Great  Bri- 
taitt  Mid  Denmark,  (the  latter  of  whom  has  not  of  late 
years  been  deficient  in  zeal  for  neutral  rights)  it  seems 
difficult  to  avoid  the  conclusion  that  the  doctrine  is  as 
well  founded  in  national  law,  as  it  seems  to  me  to  be  in 
justice  and  sound  policy. 

Another  argument  which  has  been  urged  in  favor,  of 
die  assumed  distinction  ought  not^  however,  to  be  omit- 
ted.   It  is  that  a  party,  neutral  as  to  one  power,  may  be 

the  house  of  eommons  in  1801,  that  the  jodgmcnt  of  cbndemnation  in  the 
Sampeon  vas  affirmed  hy  the  lords  of  appeal.  The  following  is  a  traosoript 
of  the  printed  aceount:  <*  Sampson,  Joshoa  Barney,  master;  cargo,  sugar, 
**•  coffee,  cottMi,  indigo  and  dry  goods,  and  specie,  taken  by  his  majesty's  ship 
**  of  war  Penelope,  Bartholomew  Samuel  Rowley,  esq.  commander,  claimed 
*'  for  American  subjects  for  shtp*  cargo  and  specie — sentence  app«ded  from  *- 
*'  prooonnoed  at  Jamaica  2^  April,  1794— ihip,  carg^  and  specie  condemn- 
**  ed.  Sentence  in  the  Court  of  Appeals,  viz :  31st  of  May,  1798,  sentence 
''  affirmed  ;  as  to  thd  specie  claimed  on  behalf  of  Wacksmutb  and  Dutilh ; 
^''«id  3|8t  tA  June,  further  proof  directed  to  be  made  of  the  property  of  the 
'<  ship,  cargtv  and  rest,  of  the  specie.  29th  Jane,  1799,  ship,  cargo  imd  specie^ 
**  eoiMlemped  ** 
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THB      an  eiiemy  a»  to  another  powerf  9iid  be  mty  lauM) 
VBUBii^i&f  place  himself  under  belligerent  CQDVojr  to  escape  &om 
BEirv£7Tf  Jus  owa  enemy.    In  such  a  preiicament  it  is,  tberefore,' 
iiAf  TKiu  always  open  to  the  neutral  to  explain  his  cxmdnct  ia 
taking  Qonroyy  and  to  ahow^  by  proofs^  hi$  iniioceat  in- 
tentions as  to  all  friendly  belligerents.    In  vay  ja^fBievt 
tills  supposed  9tate  of  things  would  oot  remove  %  magk 
difficulty. 

It  is  not  in  relation  to  ejiemies  tliat  the  questiDa  as  to 
taking  convoy  can  evc^r  arise.  It  has  reference  mdy  t» 
the  rights  of  friendly  belligerents ;  and  these  rights  re- 
main precisely  the  same  whatever  may  be  the  pe^i«r 
ciituation  of  the  central  as  to  third  parties.  Was  Merer 
beard  of  that  a  neutral  might  lawfully  resist  ^rifU  of 
search  of  one  power,  because  he  was  at  war  wi^i  ano* 
ther  ?  And  is  not  the  evasion  of  this  light  just  as  m« 
jurious  whether  the  neutral  be  at  peace  wKh.all  tbQ 
worlds  or  with  a  part  only  2 

There  woqld  be  extreme  diffioi^ty  In  estabUisbingf  by 
any  disinterested  testimony,  the  fact  of  any  aucb  ^ecid 
intentions  as  the  argument  supposes.  ledependent  of 
this  diflSruIty,  it  would,  in  effect,  be  an  atteffl{)|to  repel, 
by  positive  ^testimony,  a  conclu^ve  inference  of  law  ftow* 
ing  from  the  very  act  of  taking  convoy.  The  belUge- 
rent  convoy  is  bound  to  resist  all  visitation^  by  enemy 
ships,  whether  neutral  to  the  convoyed  ships  or  not. 
Tills  obligation  is  distinctly  known  to  the  party  tafciiig 
its  protection.  If,  therefore,  he  choose  to  continiic  an* 
dor  the  convoy,  he  shows  an  intention  to  avaU  himself 

-  of  its  protection  under  all  the  chances  and  hazards  of 
war.  The  abandonment  of  such  intentioti  cannot  be 
otherwise  evidenced  than  by  the  overt  act  of  quit&ig 

,  convoy.  And  it  is  impossible  to  conceive  that  the  mere 
secret  wishes  or  private  declarations  of  a  party  could 
prevail  over  his  own  deliberate  act  of  continuing  ttftdcr 
convoy,  unless  Courts  of  prize  would  surrender  them- 
selves to  the  most  stale  excuses  and  imbecile  artifices. 
It  would  be  in  vain  to  administer  justice  in  such  Coart% 
if  mere  statements  of  intention  would  ootwe%h  tiie  le- 
gal effects  of  the  acta  of  the  parties^  Be^ides^  the  injo* 
ry  to  the  friendly  belligerent  is  equally  great  whatewr 
might  be  the  special  objects  of  the  neutral.  The  ti^ 
of  search  is  effiictually  prevented  hj  tiie  presenco  of  ^ 
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perfor  fonccy  or  exercised  only  after  the  perils  and  inju-      ths 
ries  of  victorious  war&re.    And  it  is  this  very  evasion  irfiHEiDfif 
of  the  right  of  search  tliai;  constitutes  the  ground  of  con-  b&nnetx* 
denuiation  in  perdinary  cases.    The  neutral,  in  effect,  mastbb* 
b    declares  that  be  will  not  submit  to  search  until  the  ene- 
my eonvf^  isconq-uered,  and  then  only  because  he  can- 
not avoid  it    The  special  intention  of  the  neutral  then 
could  not,  if  proved,  upon  principle  prevail,  and  it  has 
not  ft  afaadow  of  aatlM)rity  to  sustain  it.    The  argiiment 
upon  this  poiat  was  urged  in  the  Maria  and  Elsebe,  and 
was  instantly  repdled  by  the  Court 

'On  the  whole,  on  this  point  my  judgment  is,  that  the 
act  of  sailing  under  belligerent  or  neutral  convoy  is  of 
itself  a  violation  of  neutrality,  and  the  ship  and  cargo 
if  caught  in  delicto  are  justly  confiscable;  and  further, 
that  if  resistance  be  necessary,  as  in  my  opinion  it  ii 
not,  to  perfect  the  offence,  still  that  the  resistance  of  the 
convoy  is  to  all  purposes  the  resistance  of  the  associa- 
ted fleet  It  might,  with  as  much  propriety,  be  main^ 
tained  that  neutral  goods,  guarded  by  a  hostile  army  in 
their  passage  through  a  country,  or  voluntarily  lodged 
in  a  hostile  fortress,  for  the  avowe<l  purpose  of  evading 
the  mnnicipal  rights  and  reflations  of  that  country, 
should  not  in  case  of  capture  be  lawful  plunder,  (a  pre- 
tension nevdr  yet  asserted)  as  that  neutral  property  on 
the  ocean  should  enjoy  the  double  protection  of  war  andi 
peace. 

If  these  principles  be  correct,  it  remains  to  be  consi- 
dered how  far  the  conduct  of  Mr.  Pinto  brings  him 
within  the  range  of  their  influence.  It  is  clear  that  in 
the  original  concoction  of  the  voyage  it  was  his  inten- 
tion to  avail  himself  rf  British  convoy.  The  covenant 
in  the  charter  party  demonstrates  this  intention;  a 
covenant  that,  from  its  terms,  being  made  by  the  ship 
own^,  must  have  been  inserted  for  the  benefit  and  at 
the  instance  of  the  charterer.  Under  the  faith  of  this 
stipulation  Mr.  Pinto  put  his  own  property  on  board 
9nd  received  shipments  from  persons  of  an  acknowledg- 
ed hostile  character. '  The  ship  sailed  on  the  voyage,  un^ 
der  British  convoy,  with  Mr.  Pinto  on  board,  and  though 
captured  after  a  separation  from  the  convoy,  she  was  in 
the  very  attempt  to  rejoin  it  There  is  no  pretence, 
therefore^  of  an  abandonment  of  tlie  convoyy  and  the 
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THE      carpus  ddidS:,  tbe  character  of  hostility,  unpresged  irj 

KBREiDBy  the  sailing  under  convoy,  if  any  attacheidi,  remained  not* 

BBHKETT,  Withstanding  the  separation.    It  is  like  the  sidling  for  8 

MASTEB.  blockaded  port,  where  the  offence  continoea,  although  at 

-  the  moment  of  capture  the  ship  be,  by  stress  of  wei^eri 

driren  in  a  direction  from  tbe  port  of  destinatioa;  for 

tiie  hostile  intention  still  ramaini^  unchanged* 

And  here  to  avoid  the  effect  of  the  genend  doctrine, 
we  are  met  with  another  distinction  founded  ajma  the 
supposed  difference  between  a  belligerent  and  a  neotral 
merchant  ship  as  to  the  .taking  of  convoy.  It  is  argued 
that  the  belligerent  ship  has  an  undoubted  rif^t  to  take 
tbe  protection  of  tbe  convc^y  of  the  nation  to  wU(A  she 
belongs ;  and  that  this  extends  a  perfect  aad  kwM  im- 
munity to  the  neutral  cargo  on  board. 

It  is  certainly  incumbent  on  the  counsel  for  the  Clai- 
mant to  support  this  exceptic^  to  flie  generd  nde  by 
precedent  or  analogy*  Nothing  has  been  offered  whicby 
in  my  judgment,  affords  it  the  slightest  support  It  is 
not  true  tliat  a  neutral  can  shelter  bis  profior^  Irom 
confiscation  behind  an  act  lawful  in  a  belligerent  Tbe 
law  imputes  to  the  neutral  the  consequences  of  the  act 
if  he  might  have  foreseen  and  guarded  against  it,  or  it 
he  voluntarily  adopts  it  Was  it  ever  supposed  that  a 
neutral  cargo  was  protected  from  seizure  by  going  in  a 
belligerent  sliip  to  a  blockaded  port  I  or  that  contraband 
goods,  belonging  to  a  neutral,  were  exempted  firom  con- 
fiscation because  <m  board  of  such  a  ship  boasd  on  a 
voyage  lawful  to  the  belligerent,  but  not  to  the  neutral? 
yet  the  pretensions  in  these  cases  seem  scarcdy  more 
extravagant  than  tliat  now  urged*  Why  shoidd  a  neu- 
tral be  permitted  to  do  that  indirectly  which  he  is  pro- 
hibited from  doing  directly?  Why 'should^lie  aid  the 
ertcmy  by  giving  extraordinary  freight  fop  belligerent 
^hips  sailing  under  belligerent  convoy  with  tiie  airowed 
purpose  of  escaping  from  search,  and  often  with  the  con- 
cealed intention  of  aiding  belligerent  commerce,  and  yet 
claim  the  benefits  of  the  moist  impartial  conduct  ?  Until 
.^me  niore  solid  ground  can  be  laid  for  the  distmctioB 
tlian  the  ingenuity  of  counsel  has  yet  sa^^ested,  f^ 
would  seem  .fit  to  declare  ito  lex  non  seripta  est. 

put  even  if  tb^  distioction  e2(isted|  it  coatd  qot  ^ 
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to  tlie  case  at  bar.    This  is  a  case  where  the  Claimant      the 
'becomes  the  charterer  of  the  whole  vessel  for  the  voy-  KEREiofiy 
^ge  and  stipulates  for  the  express  benefit  of  convoy,  bernetx' 
Theshipy  though  navigated  by  a  belligerent  master  and  hastes. 

creWf  was  necessarily  under  the  control  &nd  manage- 

ment  of  the  charterer.  He  was  the  real  effective  mx 
negoHi.  Whatever  may  be  the  technical  doctrine  of  the 
fxmimon  ov  prize  law  as  to  the  general  property  in  the 
ship*  the  charterer  was^  to  all  purposes  important  in 
tlus  6i^piiry#  the  owner  for  the  voyage^  and  the  master 
his  agent.  Can  there  be  a  doubt  that,  as  to  the  ship- 
ments of  the  enemy  freighters,  Mr.  Pinto  was  responsi- 
ble for  the  acts  of  the  master  ?  Was  he  not  materially 
interested  in  the  safety  and  protection  of  tliese  sliip^ 
ments  in  respect  to  freight,  commissions  and  profits? 
If  they  had  been  lost  by  capture,  from  the  negligence  of 
Mr.  Pinto  or  of  the  master,  when  by  ordinary  ^ligence 
and  resistance  the  loss  might  have  been  avoided^  would 
not  Mr.  Pinto  hare  been  responsible?  How  then  it 
can  be  consistently  held  that  the  ship  was  hot  essential- 
ly governed  and  managed  by  Mr.  Pinto,  and  all  her 
conduct  incorporated  with  his  interests,  I  profess  to  be 
unable  to  comprehend.  For  what  purpose  should  he 
insist  on  a  covenant  for  convoy,  if  he  never  meant  to 
derive  aid  and  protection  from  it  to  the  whole  cargo  on 
board,  and  to  range  himself  a:id  his  interests  on  the 
side  of  resistance?  His  private  conduct  at  the  time  of 
the  capture,. when  resistance  was  almost  hopeless,  af- 
fords no  evidence  to  repel  the  irresistible  presumptions 
fron^  bis  deliberate  acts. 

And  here  again  ft  has  been  argued  that  Mr.  Pinto 
had  no  hostile  intentions  against  the  United  States ;  but 
that  the  taking  of  convoy  was  simply  to  resist  the 
French  and  Carthagenians,  who  are  the  enemies  of  his 
own  country.  If  such  sjiecial  intention  could,  in  point 
of  law,  uphold  his  claim  which,  for  the  reasons  already  . 
stated,  I  am  entirely  satified  it  could  not,  yet  there  is 
not,  in  the  present  case,  within  my  recollection,  any  proof 
of  such  special  intention.  It  rests  upon  the  mere  sug- 
gestions of  counsel.  How,  indeed,  could  Mr.  Pinto 
jshow  that  he  meant  to  yield  his  property  to  the  search 
<if  the  cruizers  of  the  United  States,  when  the  delibe- 
rate act  of  assuming  British  convoy  precluded  the  pos- 
sibility of  its  exercise,  unless  acquired  by  victory  sdter 
resistance  ? 
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rmM         If  tikis  view  of  tlie  case  be  correct,  it  must  be  ph^ 
maiEiDS»  nouBced  that  Mr.  Pinto,  by  volontarily  sailing  under 
BEKHETT*  con voy,  forfeited  his  neutrality,  and  boui^  his  property 
MASTBB*  to  an  indissolubly  hostile  character. 

This,  however,  is  not  the  only  ground  upon  wifieh 
the  claim  of  Mr.  Pinto  ought  to  be  repudiated.  There 
was  not  merely  the  illegality  of  sailing  under  enemy 
convoy  up  to  the  very  eve  of  capture,  but  the  fact  of 
actual  resistance  of  the  chartered  ship,  and  submis^oii 
to  search  only  in  consequence  of  superior  force. 

An  attempt,  however,  is  made  to  extract  the  case  at 
bar,  from  the  penalty  of  confiscatioa  attached  to  rom* 
tance  of  search,  upon  the  ground  that  Mr.  Pinto  to9k  wy 
part  in  this  resistance.  It  is  asserted,  that  a  shippw  lit 
a  general  ship  is  not  affected  by  the  act  of  the  enemy 
master;  that  the  charterer  of  the  whole  ship  is  entitled 
to  as  favorable  a  consideration  ;  and  that  there  is  no 
difference^  in  point  of  law,  whether  the  ship  have,  or 
have  not  a  commission^  or  he^  or  be  not  M'med.  JK  wift 
be  necessary  to  give  to  these  positions  a  foil  examlm- 
tion. 

In  the  first  place,  it  is  to  be  considered;  wliet&er  a  neu- 
tral shipper  has  a  right  to  put  his  property  on  board  of 
an  armed  belligerent  ship  without  violating  lus  neutral 
,  duties.    If  the  doctrine  already  advanced  on  the  subject 

of  convoy  be  correct,  it  is  incontesttUe  that  be  has  no 
such  right  If  he  cannot  take  belligerent  convoy,  b^* 
Uori  he  cannot  put  his  property  on  board  of  such  con^ 
voy ;  or,  what  is  equivalent,  on  board  of  an  armed  and 
commissioned  ship  of  the  belligerent.  What  would  be 
the  consequences  if  neutrals  might  lawfully  carry  on  all 
their  commerce  in  the  frigates  and  ships  of  war  ot  an* 
other  belligerent  sovereign  ?  That  there  wonld  be  a  per- 
fect identity  of  interests  and  of  objects,  of  assistance  and 
of  immunity,  between  the  parties.  The  most  ^ross 
frauds  and  hostile  enterprises  would  be  carried  on  under 
neutral  disguises,  and  the  right  of  search  would  beoome 
as  utterly  insignificant  in  practice  as  if  it  were  extin* 
guished  by  the  common  consent  of  nations.  The  extra* 
vagant  premiums  and  freights  which  neutrals  could  wel 
afford  to  pay  for  this  extraordinary  protection  worif 
enable  the  belligerent  to  keep  up  armaments  of  tneafoi- 
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lable  size^  to  the  dismay  and  ruin  of  inferior  maritime      thb 
powers.      Such  false  and  hollow  neutrality  would  be  nereide^ 
infinitely  more  injurious  than  the  most  active  warfare,  bennett. 
It  would  strip  from  the  conqueror  all  the  fruits  of  vie-  master. 
tory^  and  lay  them  at  the  feet  of  those  whose  singular  — i.— ^— 
merit  would  consist  in  evading  his  rights^  if  not  in  col- 
lusively  aiding  his  enemy.    It  is  not  therefore  to  be  ad- 
mitted that  a  neutral  may  lawfully  place  his  goods  under 
armed  protection,  on  board  of  an  enemy  ship.    Nor 
can  it  be  at  all  material  whether  such  armed  ship  be 
commissioned  or  not:  that  is  an  affair  exclusively  he- 
tweeB  a  sovereign  and  his  own  subjects,  but  is  utterly 
unimportant  to  the  neutral.    For  whether  the  arman|ent  ^ 
be  employed  for  offence,  or  for  defence,  in  respect  to  third 
parties^  the  peril  and  the  obstruction  to  the  right  of  sfearch 
are  equally  complete.  Nor  is  ittrue,  ashasbeenassertedin 
argument,  that  a  non-commissioned  armed  ship  has  no 
right  to  capture  an  enemy  ship,  except  in  her  own  de- 
fence.   The  act  of  capture  without  such  pretext,  so  fat* 
from  being  piracy,  would  be  strictly  justifiable  upon 
the  law  of  nations,  however  it  might  stand  upon  the  mu- 
nicipal l^w  of  the  country  of  the  capturing  ship.  Yattel 
has  been  quoted  to  the  contrary ;  but  on  a  careful  ex- 
amination^  it  will  be  found  that  his  text  does  not  warrant 
the  doctrine. 

I  have  had  occasion  to  consider  this  point  in  another 
cause^  in  this  Court,  and  to  the  opinion  then  delivered  I  , 
refer  for  a  more  full  discussion  of  it.  If  the  subject  cap- 
ture without  a  commission,  h^  can  acquire  no  property  ' 
to  himself  in  the  prize ;  and  if  the  act  be  contrary  to 
the  regulations  of  his  own  sovereign,  he  may  be  liable 
to  municipal  penalties  for  his  conduct.  But  as  to  the 
enemy  he  violates  no  rights  by  the  capture.  Such,  on  an 
accurate  consideration,  will  be  found  to  be  the  doctrine 
of  Puffendorf,  and  Grotius,  and  Bynkershoek,  and  they 
stand  confirmed  by  a  memorable  decision  of  the  lords  of 
appeal,  in  1759.  2  BrawrCs  dvU  and  adm.  app.  524— 
Qrciius  libi  3,  cA;  6,  s.  8,  9, 10-^nd  Barbeyrac^s  mte  on 
s.  8,  jpuffendorff  lib,  8,  eft.  6,  s.  31,  ^c.  Bynk.  3,  P.  J.  cfu 
S,  4, 16,17.  2  Woodes.  kct^M2.  ConsoL  deLMare  cfu  2S7 
288.  4  InsL  152,  154.  ZaiUih  adm.  101.  Cdsaregis 
Bisc.  24  n.  24.  C(m.  dig.  admiralty.  E.  3.  Bvls.  e.  27. 

Admitting,  however^  (what  to  me  seems  utterly  inad- 
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nuMible)  that  a  neutral  may  lawfully  ship  bis  good&on 

mUiEiPBf  board  the  armed  ship  of  an  enemy,  it  will  be  of  litAe 

BSVN BTT,  availy  unless  he  is  exempted  from  the  consequences  ot 

HABTBIL  all  the  acts  of  such  enemy.   If  the  shipment  be  innocent, 

■        it  will  be  of  little  avail  in  this  case,  if  the  resistence  of 

the  enMny  master  will  compromit  the  neutral  chsM-acter 

of  the  cargo.    To  the  establishment,  therefore,  <tf  sucii 

an  exemption,  the  exertions  of  counsel  have  been  streau- 

ously  directed.    It  bus  been  inferred  from  the  silence  of 

diementary  writers,  from  the  authority*  of  analag^ns 

cases,  and  from  the  positive  declarations  of  the  Courts 

in  the  Catherina  Elixibetk,  5  Rob.  206. 

The  argument  drawn  from  the  silence  of  Jurists  has 
been  already  sufficiently  answered.  It  remains  to  con- 
sider that  which  is  urged  upon  the  footing  of  authority. 
The  reasoning  from  supposed  analagous  cases  is  quite  as 
unsatisfactory.  It  is  not  true,  as  to  neutrals,  that  the  act 
of  the  jDnaster  never  binds  the  owner  of  the  cargo  uidess 
the  master  is  proved  to  be  the  actual  agent  of  the  owner. 
The  act  of  the  master  may  he,  and  very  often  is,  conclu- 
sive^ npon  the  cargo,  although  no  general  agency  is  es- 
tablished. Suppose  he  violate  a  blockade,  suppress 
and  fraudulently  destroy  the  ship's  papejss,  or  mix  up 
under  the  9ame  cover  enemy  interests,  will  not  the  cargo 
shai^  the  fate  of  the  ship  ?  The  cases  cited  are  mere  ex- 
ceptions to  the  general  rule.  They,  in  general,  turn 
lipon  a  settled  distinction,  that  the  act  of  the  master  shall 
not  bind  the  cargo,  where  the  act  under  the  circumstances 
could  not  have  been  witiiin  the  scope  or  contanplatioa 
of  the  shipper  at  the  time  of  shipment ;  or  where  his 
igiiorance  of  the  voyage,  and  of  the  intended  acts  of  the 
master,  is  placed  beyond  the  possibility  of  doubt  8u  t/ie 
Jidams,  5  Bob.  256.  The  very  case  of  resistance  is  a 
Strong  illustration  of  the  principle.  The  resistance  of 
the  neutral  master,  has  been  deliberately  held  to  be  con- 
clusive on  the  neutral  cargo.  The  Elaebe^  5  Bob.  173. 
TAe  Caiherina  Elizabeth,  5  Bob.  206.  What  reason 
can  there  be  for  a  different  rule  in  respect  to  a  bellige- 
rent master  ? 

9 

It  must  be  admitted  that  the  language  of  the  Court  io 
the  case  of  the  Catherina  Elizabeth  would  at  first  view, 
seem  to  support  the  position  of  the  Claimant's  counsel 
On  a  close  examination,  however,  it  will  not  be  found  » 
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Assert  8o  broad  a  doctrine.  The  case  was  of  a  rescue  the 
attempted  by  an  enemy  master  having  on  board  a  neu-  nbIieidS^ 
tral  cargo;  and  this  rescue  attempted,  not  of  the  captured,  bbnnett^ 
but  of  the  capturing^  ship.  It  was  argued  that  ^is  re^  master. 
sistance  of  the  master  exposed  the  whole  cargo,  entrust-  «  ■  h 
eci  to  bis  management,  to  confiscation.  The  Court  held 
that  no  such  penalty  was  incurred.  That  the  resistance 
could  only  be  the  hostile  act  of  a  hostile  person  who  was 
a  prisoner  of  war^  and  who,  unless  under  parole,  liad  a  ' 
perfect  right  to  emancipate*  himself  by  seizing  his  owa 
vessel.  That  the  case  of  a  neutral  master  differed  from 
that  of  an  enemy  master.  No  duty  was  violated  by  such 
an  act  on  tlie  part  of  the  latter ;  lupum  auribm  teneOf 
and  if  he  could  withdraw  himself  he  had  a  right  so  to  do. 
And  that  a  material  fact  in  the  case  was,  that  the  master 
did  not  attempt  to  withdraw  his  property,  but  to  rescue 
the  ship  of,  the  captor  and  not  his  own  vessel.  Such  was 
the  decision  of  the  Court,  upon  which  several  observa- 
tioirs  arise.  In  the  first  place  the  resistance  was  not 
made  previous  to  the  capture  ;  and  therefore  whatever 
may  be  the  extent  of  the  language,  it  must  be  restrained 
to  the  circumstances  of  the  case  in  judgment;  otherwise 
it  would  be  extra-judicial.  In  the  next  place  it  would  be 
impossible  to  conceive  how  the  fact,  as  to  what  vessel 
wdis  seized,  could  be  material^  if  the  argument  of  the  pre- 
sent Claimant  be  correct,  for  in  all  events  the  resistance 
as  to  the  cargo  would  Jbe  without  any  legal  effects.  In  the 
last  place  it  is  clear,  that  the  case  is  put  by  the  Court 
upon  the  ground,  that  the  master  at  the  time  of  the  act 
had  been  dispossessed  of  his  vessel  by  capture,  and  was 
a  prisoner  of  war.  He  was,  therefore,  no  longer  acting 
as  master  of  the  ship,  and  had  no  further  management 
of  her.  His  rights  and  duties,  as  master,  hs^d  entirely 
ceased  by  the  capture,  and  there  could  be  no  pretence  to 
affect  the  ship  or  cargo  with  his  subsequent  acts,  any 
more  than  with  the  acts  of  any  other  stranger.  The  casei 
would  have  been  entirely  different  with  a  neutral  master^ 
'whose  relation  to  his  sfdp  eovtinites  notwithstwnding  a  cap* 
ture  and  carrying  in  for  adjudication.  The  case  there- 
Yore  admits  of  sound  distinctions  from  that  at  bar,  and 

cannot  be  admitted  to  govern  it. 

»-» 

There  is  another  text,  not  cited  in  the  argument,  which 
may  be  thought  to  favor  the  doctrine  of  the  Claimant's 
counsel.    It  is  the  only  passage  bearing  on  the  subject  in 
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THB      cimtroversy  which  has  fallen  under  my  notice  in  lay 
KBRBinBy  etementary  work.    Casaregis,  in  hia  commercial  di&- 
BEirirsTT,  courses,  (Disc.  24,  n.  22)  has  the  following  remariu  :- 
MASTER.  «*  Ferttm  iamennotandum  est  qttod  n^navis  inimka  €fw- 
_^..,«.  it  rata  mtrdJtms  mercatorwm  amicarum  aggressafitrnt  al- 
ft  teram  immiicam  et  mercatores  aut  domtni  merciam  ope- 
«  ram  ac  itidnitriani  dedmenf  pro  ea  aggredienda  tunc 
<<  merces  domnorum  cadutd  etiam  svb  prcBda,  ri  nam 
<«  predicta  oneraJta  mtrcUnis  fuerii  dtprcedata,  ^c  ^c.  a 
<<  regulariUr  bma  eamm  qui  auoeilium  immices  nostris 
ttprcutant  vd  amfedtraU  mm  lis  suiU,   pradari  jpos- 
f*  sufit.*'    It  is  obvious  that  Casaregis  is  here  consider- 
ing the  case  of  an  attack  of  an  enemy  merchant  ship, 
laden  with  a  neutral  cargo,  upon  the  ship  of  its  enemy 
in  which  the  former  is  unsuccessful  and  is  captar^ 
Under  such  circumstances  he  holds,  that  if  the  neutraZ 
shippers,  or  the  persons  having  the  management  of  the 
cargo  (domm  mtrdumj  have  aided  in  the  attack,  the 
cargo  is  forfeited,  upon  the  ground  that  all  who  assist 
or  confederate  with  an  enemy  are  liable  to  be  plundered 
by  the  law  of  war.  He  does  not  touch  the  case,  where  an 
enemy  merchant  ship  simply  makes  resistance  in  her 
own  defence,  or  resists  the  right  of  search;  nor  bow 
far  the  master  of  such  ship  is  the  domUius  memum,  or 
can  by  hi^  own  acts  bind  the  cargo*    Much  less  has  he 
discussed  the  question  as  to  what  acts  amount  to  aa  in- 
corporation into  the  objects  and  interests  of  the  enemy, 
so  as  to  affix  a  hostile  character.  *  It  does  not  seem  to 
me  that  his  text  can  be  an  authority  beyond  the  t^ms 
in  which  it  is  expressed.    It  pronounces  afEunnatively 
that  a  co-operation  in  an  attack  will  induce  confiscation 
of  the  cargo,  (which  cannot  be  douhted  ;)  but  it  does  not 
pronounce  negatively  that  the  resistance  of  an  enemy 
'^  master  will  not  draw  after  it  the  same  penalty.    And 
if  it  were  otherwise,  it    would  deserve  consideration 
whether  the  opinion  of  a  mere  elementary  writer,  re- 
spectable as  he  may  be,  delivered  at  a  time  when  the 
'     prize  law  was  not  as  well  settled  as  it  has  been  in  the 
present  age,  should  be  permitted  to  regulate  the  maritime 
rights  of  bdligerent  nations. 

The  argument  then,  on  the  footing  of  authority,  USst 
for  none  is  produced  which  directly  points  at  circsD^ 
stances  like  those  in  the  case  at  bar.  And  upon  prind- 
pie  it  seems  quite  as  difficult  to  support  it.    I  am  nnahJ* 
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to  perceive  any  solid  foundation  on  which  to  rest  a  dis-  the 
tinction  between  the  resistance  of  a  neutral  and  of  an  NEREiDSf 
enemy  master*  The  injury  to  the  belligerent  is  in.  both  bennett, 
cases  equally  greats  for  it  equally  withdraws  the  neutral  masteb. 
])roperty  from  the  right  of.  search,  unless  acquired  by 
<superior  force.  And  until  it  is  established  that  an  ene- 
my protection  legally  suspends  the  right  of  search,  it 
cannot  be  that  resistance  to  such  right  should  not  be 
cqeally  penal  in  each  party.  I  have,  therefore,  no  dif- 
ficulty in  holding  that  the  i*esistance  of  the  ship  is,  in 
all  cases,  the  resistance  of  the  cargo,  and  that  it  makes 
no  diSei-ence  whether  she  be  armed  or  unarmed,  commis- 
sioned or  uncommissioned.  He  who  puts  his  property 
on  the  issue  of  battle,  must  ststnd  or  fkll  by  the  event  of 
the  contest.  The  law  of  neutrality  is  silent  when  arms 
are  appealed  to  in  order  to  decide  rights ;  and  the  captor 
is  entitled  to  the  whole  prize  won  by  his  gallantry  and 
valor.  This  opinion  is  not  the  mere  inference,  strong 
as  it  seems  to  me  to  be,  of  general  reasoning.  It  is  for- 
tified by  tlM5  consideration  that  in  the  earliest  rudiments 
of  prize  law,  in  the  great  maritime  countries  of  Great 
Britain  and  France,  confiscation  is  applied  by  way  of 
penalty  for  resistance  of  search  to  all  vessels  without 
any  discrimination  of  the  national  character  of  the  ves- 
sels or  cargoes.  The  black  book  of  the  admiralty  ex- 
pressly articulates  that  any  vessel  making  resistance  may 
be  attacked  and  seized  as  enemies  ;  and  this  rule  is  en- 
forced in  the  memo'rable  prize  instructions  of  Henry  VIII. 
Clerks  Praxis  164?,  Rob.  Collect  MariLp.  10,  and  note,  and 
p.  lis.  The  ordinance  of  France  of  1584,  is  equally 
broad;  and  declares  aU  such  vessels  good  prize j  and 
this  has  ever  since  remained  a  settled  rule  in  the  prize 
code  of  that  nation. 

Valin  informs  us  that  it  is  ialso  the  rule  of  Spain ; 
and  that  in  France  it  is  applied  as  well  to  French  vessels 
and  cargoes  as  to  those  of  neutrals,  and  allies.  Coll.  Ma- 
rit,  118,  Valin  Traits  des  Prixes,  ch.  5,  §  8,  p*  80.  There 
is  not  to  be  fouiid  in  the  maritime  code  of  any  nation,  or 
in  any  commentary  thereon,  the  least  glimmering  of  au- 
thority that  distinguishes,  in  cases  of  resistance,  the  fate 
of  the  cat*go,  from  that  of  the  ship.  If  such  a  distinc- 
tion could  have  been  sustained,  it  is  almost  incredible 
that  not  a  single  ray  of  light  should  have  beamed  upon 
it  during  the  long  lapse  of  ages,  in  which  maritime  war- 
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THB      fare  lias  engaged  the  world.    And  if  any  argument  Is 
NEBEioEf  to  be  drawn  from  the  silence  of  autJiorityy  I  know  imA 
BENNETTy  under  what  circamstances  it  can  be  more  forcibly  ap- 
MASTER,  plied  than  against  the  exception  now  contended  for. 

But  even  if  it  were  conceded  that  a  neutral  shipper  in 
a  general  ship  might  be  protected,  the  concession  would 
not  assist  the  present  Claimant.    His  interests  were  so 
completely  mixed  up  and  combined  with  the  •interests  of 
the  enemy  ;  the  master  was  so  entirely  his  agent  imder 
the  charter  party,  that  it  is  impracticable  to  extract 
the  case  from  the  rule  that  stamps  Mr.  Pinto  with  a 
hostile  character.    The  whole  commercial   enterprize 
waj9  radically  tainted  with  a  hostile  leaven.     Initsrery 
essence  it  was  d.  fraud  upon  belligerent  rights.   If,  for 
a  moment,  it  could  be  admitted  that  a  neutral  migitt 
lawfully  ship  goods  in  an  armed  ship  of  an  «Bemy,  or 
might  charter  such  a  ship^  and  navigate  her  with  a  neu- 
tral crew,  these  admissions  would  fall  far  short  of  sac- 
couring  the  Claimant.    He  must  successfully  contend  for 
broader  doctrines^  for  doctrines  which,  in  ^my  humble 
judgment,  are  of  infinitely  more  dangerous  tendency 
than  any  which  Schlegel  and-  Hubner,  the  cbaoipions  of 
neutrality,  have  yet  advanced  into  the  fieM  i^  maritime 
controversy.    I  cannot  bring  my  mind  to  believe  that  a 
neutral  can  charter  an  armed  enemy  ship,  and  victaal 
and  man  her  with  an  enemy  crew,  (for  though  furnish- 
ed directly  by  the  owner  they  are  in  effect  paid  and 
Supported  by  the  charterer)  with  the  avowed  knowledge 
and  necessary  intent  that  she  should  resist  every  ene- 
my; «that  he  can  take  on  board  hosfde  shipments  on 
freight,  commissions  and  profits ;  tha^c  he  can  stipolate 
expressly  for  the  benefit  and  use  of  enemy  convoy,  and 
navigate  during  the  voyage  under  its  guns  and  protec- 
tion; that  he  can  be  the  entire  projector  and  conductor 
of  the  voyage,  and  co-operate  in  9.11  the  plans  of  the 
owner  to  render  resistance  to  search  secure  and  effectu- 
al ;  and  that  yet,  notwithstanding  all  this  conduct,  by 
the  law  of  nations  he  may  shelter  his  property  from 
confiscation  and  claim  the  privileges  of  an  inoffensive 
neutral.    On  the  contrary,  it  seems  to  me  that  such  con- 
duct is  utterly  irreconcileable  with  the  good  faith  of  « 
friend,  and  unites  all  the  quaHties  'of  thci  most  odious 
hostility.    It  wears  the  habiliments  of  neutrality  oo/f 
when  the  sword  and  the  armour  of  an  enemy  becttf^ 
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useless  for  defence.    If  it  be,  as  it  undoubtedly  h,  a  vi-      thb 
olation  of  neutrality  to  engage  in  the  transport  service  nereidEj 
of  the  enemy,  or  to  carry  his  dispatches  even  on  a  neu-  bennett, 
tral  voyage,  how  much  more  so  must  it  be  to  inlist  all  master. 
our  own  interests  in  his  service,  and  hire  his  arms  and 
his  crew  in  order  to  prevent  the  exercise  of  those  rights 
which,  as  neutrals,  we  are  bound  to  submit  to  ?    The 
doctrine  is  founded  in  most  perfect  justice,  that  thos^ 
who  adhere  to  an  enemy  connexion  shall  share  the  fate 
of  the, enemy. 

On  the  whole,  in  every  view  which  I  have  been  able 
to  take  of  this  subject,  I  am  satisfied  that  the  claim  of 
Mr.  Pinto  must  be  rejected,  and  that  his  property  is 
good  prize  to  the  captors.  And  in  this  opinion  I  am 
autfaori^d  to  state  that  I  have  the  concurrence  of  one  of 
my  hretnfen.  It  is  matter  of  regret  that  in  this  conclu- 
sion 1  have  the  misfortune  to  differ  from  a  majority  of 
the  Court,  for  whose  superior  learning  and  ability  I  en- 
tertain the  most  entire  respect.  But  I  hold  it  an  indis- 
pensable duty  not  to  surrender  my  own  judgment,  be- 
cause a  great  weight  of  opinion  iu  against  me,  a  weight 
which  no  one  can  feel  more  sensibly  than  myself.  Had 
this  been  an  ordinary  case  I  should  have  contented  my« 
self  with  silence ;  but  believing  thai  no  more  important 
or  interesting  question  ever  came  before  a  prize  tribu- 
nal^ and  that  the  national  rights,  suspended  on  it,  are  of 
infinite  moment  to  the  maritime  world,  I  have  thought 
it  not  unfit  to  pronounce  my  own  opinion,  diffident  in- 
deed of  its  fullness  and  acctiracy  of  illustration,  but  en- 
tirely satisfied  of  the  rectitude  of  its  principles. 


glliO,    OUK7|#V'im«JIV>«X.    \ft.A     ■(;,    CftA  ^   \JM.  \ 
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1815.  PRATTy  AND  oTHEBSy  Original  ComplainavUs 

Febniary  881L  v^ 

THOMAS  LAW,  ato  WILLUM  CAMPBELL, 

,    Original  Defendants, 

THOMAS  LAW,  Original  CampUunant, 

PRATTf  AND  OTHERS^  Original  DtfendanU. 

PRATT,  AND  OTHBBS,  Original  Comjilmiiants, 

V. 
WM.  M.  DUNCANSON,  and  SAMUEL  WAJU>, 

Original  Defendants. 

AND 

WILLIAM  CAMPBELL,  Original  ComjMnoMd, 

PRATT,     AND    OTHERS j  AND    DUNCANSON  AHB 

WARD,  Original  Defendants. 


intheniesof  THESE  Several  suits  in  chancery  in  the  Circuit 
^^Mn^e  city  Court  for  the  county  of  Washington,  in  the  district  of 
totk,  the  i^«^  Columbia,  being  involved  in  each  other  and  relating  to 
Are  not  charge-  the  Same  property,  were  heard  and  argued  as  one  cause. 

ahle  for  Uieir 

the  internal  ai-     The  first  of  these  suits,  in  the  order  of  time,  was  that 

Ae  c«m***on^  ®^  ^'"^^  ^^  ^^^'^^  ^*  Duncanson  and  Ward,  which  was 
ben^to?thQse  instituted  on  the  24th  of  March,  1801.    The  bill  prayed 
lots;  aitiioagh  that  Duncanson  and  Ward  might  be  enjoined  from  sell- 
todS^^em  *"S  Certain  squares  in  the  city   of  Washington,  which 
faasheen  here,  had  been  mortgaged  by  Morris,  Nicholson  and  Green- 
s^w^ui^-  '®*^*  ^  Duncanson,  to  indemnify  him  against  the  reiom 
ed  in  by  par.'  of  Certain  hills  of  exchange  which  he  had  drawn  for  their 
•hasers;  and  if  accommodation,  to  the  amount  of  112,000  steriing,  a  part 
hi^»cqu1eMed  whereof,   viz:  27,600,  it  was  alleged,  had  been  tsdceo 
in  that  practice  upby  Ward,  who  claimed  payment  from  Duncanson,  and 
S  a'con^.'^"  persuaded  him  to  advertize  the  mortgaged  property  for 
ance  accord-    Sale.    The  bill  alleged  that  although  the  bills  had  beea 
^^Icti^^"*  taken  upby  Ward,  he  had  done  it  as  the  agent  of  Gi«o- 
he^doe9"n^     \^^U  One  of  the  mortgag^ora,  and  with  his  funds;  and 
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prayed  for  general  relief.    The  squares  which  were    pratt 
thus  mortgaged  to  Duncauson^  were  included  in  a  pre-  &  others 
vioiis  mortgage  to  Thomas  Law.  v. 

lAkW 

The  next  suit  in  order  of  time,  was  that  o(  Pratt  and  k  oamf- 
ot/iers  v»  Thomas  Law  and  WUham  CampheU.    The  bill     beix. 
was  filed  on  the  14th  of  December^  1804.  ..^^....^ 

thereby  ac- 

Its  objects  wore  to  compel  Law  to  release  to  the^uireafee 
Complainants^  who  were  assignees  of  Morris,  Nicholson  proportion  o? 
and  Greenleaf,  certain  squares  in  the  city  of  Washing-  the  alley,  and 
ton  which  had  been  mortgaged  by  them  to  secure  to"*8y>i"e'^y» 
him  the  conveyance  of  certain  lots  and  squares,  in  the  SSepurchaae 
same  city,  which  they  had  contracted  to  convey  to  him,  money  which 
and  which  he  was  to  select  frorrf  a  larger  number  which  ^^<J.^** 
they  had  purchased  of  the  commissioners  of  the  city  jifaparohaser 
to  compel  Law  to  complete  his  selection;  and  to  vacate  ^^^j®'!^^'^*^*^^ 
certain  releases  made   by   him,  at  the  solicitation   ofwithinai'imit- 
Campbell,  who  had  attached  the  equity  of  redemption  of  ed  time,  a 
some  of  the  squares,  which  were  included  in  the  mort-  r^tih&STiot*' 

gage  to  Law.  purchaaed,  or 

Id  thi^  propor- 
tion,  and  re- 

The  third  suit,  in  the  order  of  time,  was  that  of  Tho-  eeives  convey- 
mas  Law  v.  Pratt  and  others.    The  bill  was  filed  on  the  ^^  ^ 
4.th  of  October,  1805,  and  its  object  was  to  foreclose  S^^Jts,  he 
the  mortgage  given  to  secure  to  Law  the  conveyance  of  »not 'wundto 
2,4b00,000  square  feet  of  land  in  Hie  city  of  Washington,  ^^onFJAe 
ajs^reeably  to  a  certain  contract  between  him  and  Morris,  fcts  conveyed, , 
Nicholson  and  Greenleaf;  because  about  400,000  square  ^hoienum- 
feet,  which  Law  contended  he  had  selected  agreeably  to  ber  be  convey- 
his  contract,  had  not  been  conveyed  to  him.  ,         j^-         .  _ 

'  ''  Inacasewher^ 

it  vould  be  dif* 

The  last  of  these  suits,  in  the  order  of  time,  was  that  ficuit  to  aacer- 
of  William  Campbell  v.  Pratt  and  others 9  (assignees  of  J^^j^JJg'gJ^ 
Morris,  Nicholson  and  Greenleaf,)  and  W,  M.  Duncan-  the  breachof 
son  and  Samuel  Ward.    The  bill  was  filed  in  June,  1806,  ^f  ^^'j°V 
and  was  in  the  nature  of  a  bill  of  interpleader.     Its  oh-  mages  by* 
ject  was  to  obtain  a  release,  from  Doncanson,  of  *^^^^®^?^*^ 
Vnopfgage  given  to  him  by  Morris,  Nicholson  and  Green- •J.^'^pe^^^ 
leafy  to  indemnify  him  against  the  return  of  certain  bills  thiscoc^rtwiu 
of  exchange  drawn  by  liimfor  tlieir  accommodation,. and  ^g^^^h^* 
which  Campbell  alleged  had  been  taken  up  by  them,  or  injuty  nor  the 
some  of  tl)em  ;  which  release,  if  made,  would  enure  to  ^am«gea».»>o«' 
the  benefit  of  Campbell,  in  as  much  as  he  had  attached, q^tamaam- 
and  under  the  proreedings   ujmn  the  attachment;^  hadn>fi«*tus. 
V^OL.  IX.  '         58 
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pBAM'    ptttrhaded  Morris  and  Nicholson^s  equity  of  reA&m)- 
&  OTBtfiftS  ttoit. 

lAW  In  order  to  understand  the  argument  of  coumd,  and 

&  CXMF-  thfe  opinion  of  the  Court,  it  may  be  necessary  to  state 
Bfeix.     inore  minutely  the  allegations  of  the  parties. 


Where  ft  eon-  The  bill  of  Pratt  and  others  agaipst  Law  and  Camp- 
trtct  fer  the  fceH,  Stated  that  Morris,  Nicholson  and  Grecnlcaf,  on 
SlTi^*!^'  the  3d  of  December,  1794,  gave  to  the  Defendant,  Tho- 
ptat  executed  nias  Law^  their  bond  with  condition  to  convey  to  hnn  in 
^^^^-^fee  simple  within  90  days  from  that  date,  «  2,400,000 
STiandV Mid  •«  Square  feet  of  land  in  the  city  of  Washington,  the  said 
the  vendor  to  u  Law  having  paid  them  the  sum  of  five  pence  Pcnnsyi- 
T^The*?^'"  "  vania  curi^ncy  per  square  foot,  for  the  same.** 

dae,  a  eourt  of 

e?^the  re-*^     l^hat on  the  4th  of  December,  1794,  (the  day  aftw tb^ 
ptyment  of  a  date  of  the  bond)  a  written  agreement  was  eiA^uled  be- 
^TT^rS^**^  tween  the  same  parties,  by  which,  (after  reciting  the 
pLxshiiemo-  bond)   Morris,  Nicholson  and   Greenleaf,  covenanted 
ney  inth  tote-  ^faat  if  Law  should,  within  18  months,  be  displeased  with 
ifAree  per-    his  purchase,  they  would  return  him  the  purchase  money, 
■ons  mortgage  ^|tb  interest,  at  the  expiration  of  that  term.    Aod  Law 
^rtVto  L^"'"  covenanted  that  if,  within  the  same  term  he  should  final- 
demnify  the    ly  determine  to  keep  the  land,  he  would,  witUn  4  years 
^ewhSStt"*  f^^™  ^^^  ^^^  of  such  determination*  cause  to  be  bmlt  op 
draw^n  for      cvcry  third  lot,  or  in  that  proportion,  one  brkk  dwdling 
their  aecom-    housc,  or  Other  brick  building,  at  least  two  stories  high  j 
SSeTpC    the  lots  were  supposed  to  average  6,265  square  feet 
test;  and tf     each.    The  bill  further  charges  that  Law  did,  within 
^Jj^^     the  limited  time,  elect  to  keep  the  land,  and  tiierdiy  be- 
igrees  to  take  came  liable  to  build  the  houses  mentioned  in  the  agree- 
«n  » *ir[J  P«**  ment  of  the  4th  of  December,  1794,  but  had  not  built 
?nAeirre\«??nthem.     That  on  the  10th  of  March,  1796,  the  parties 
under  protest,  entered  into  another  agreement,  by  which  Law  was  "  to 
them  n^lect  "  h^ive  his  Selection  under  his  contract  of  the  4th  of  De- 
to  take  up       «  cember  last,  in  all  squares  in  which  the  said  •Vorris 
AW^^Xhere-  "  ^"*  Oreenlcaf  h^\e  ti  right  of  selection,  excepting  water 
by  the  other    «  property,  and  excepting  such  squares  as  are  now  ap- 
"mortgagor  is .  « propriated,  or  respecting   which,  the    said  Morris, 
taKp  ^f   *«  Nicholson  and  Greenleaf  have  made  arrangements,  a 
whole  of  tfie   fc  |igt  of  which  squares  is  hereunto  annexed/*    By  the 
Sl!!^^rf"^  same  agreement  Morris,  Nicholson  and  Greenleaf  coT^ 
ifhich  he  re-   nauted  to  mortgage  to  Law  otb.er  squares  and  lots  whirii 
quests  ttie       ^gy^  then  in  their  possession,  until  they  could  g^ve '  ■" 
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a  good  ti1]e  to  such  property  ^s  he  miglit  select ;  Law    Pf  47T 
agreed  to  give  up  his  right  to  return  the  property,  ^ui^  ^  q*!;]^^]!; 
thereby  made  the  purchase  absolute.    He  also  agree^  to        r. 
select  by  squares  and  not  by  lots,  and  tp  close  his  s^^ec-      :{.4Y 
tioD  within  90  days  fron^  the  date  of  the  agreement,  an^  ^  ^4¥?* 
stipulated  that  the  houses  which  he  was  to  build  ^l^of{|d    B£1^« 

be  such  houses  as  Morris  and  Oreevieaf  w?rc  ql)|igp4  to ^—r 

build  by  contract  with  the  coiDmissippers.'  drawer  not  to 

release  the 
mortgage  hut 

The  bill  further  states  that  Morris,  NichotsQp  ^^  to  hold  it  for 
Greenleaf,  agreeably  to  that  contract,  on  tl^e  ^th  of  Spp-  ^J^uT^aity 
tember,  1795,  mortgaged  to  Law  657  lot^,  and  3,333  is  thereby 
square  feet  of  land,  the  conditipn  of  whiph  wortgi^ge  SJ^^^l^^^ 
was^  that  Morris  Nicholson  and  Crre^nleaf  shquid  pay  proper^  ^r 
the  penalty  of  the  bond,  or,  agreeably  tp  its  condition  the  amount  of 
and  to  the  contract  of  the  10th  of  M^ch,  179{»,  coi^vey  Jhe'^bui^^fe. 
to  Law^  in  fee  simple,  with  general  warranty,  %y^0QA90  vor  of  that 
square  feet  in  the  city  of  .Washington.  whSup 

the  whole. 

That  Law  selected  about  2,00d,00p  square  feet,  l^vkt  ^^'J^' 
in  maiding  his  selections  violated  his  agreeip^nt  of  tlie  quenUm^i^- 
10th  of  March,  1795,  by  selecting  lots  in  sqqares  froip  hranceroatt 
which  he  was  excluded  by  that  agreen^ent,  to  the  injury  *»™p«**p" 


of  Greenleaf  who  never  assented  to  such  selection. 


or  incumbran* 
oer  to  disclose 
the  oonsklera- 
'  tioQ  vhioh  he 

That  Law  had  obtained  titles  to  about  2,000,Q0p  of  gave  for  the 
square  feet^'and  that  there  remain  to  be  conveyed  to  him  ^^  ^^^ 
about  ^00^000  square  fett,  when  he  shall  have  compllejl  ^hiSTK- 
vi'ith  his  contract  of  selection,  and  when  he  shall  have  cumbnmce 
built  the  stipulated  number  of  houses.  '       An  Il^SlJ^of' 

redeiDptioa 

That  on  the  13th  of  May,  1796,  Greenleaf  conveyed  ,^^'^1^^ 
to  Robert  Morris  and  John  Nicholson,  all  his  interest  in  is  liable  to  at- 
the  city  of  Washington,  excepting  three  squares,  "  and  tachmeot, 
*«  excepting  aU  such  lots,  lands  or  tenements  as  were  eitlier 
<(^  cowveyed  or  sold,  or  agreed  to  be  conveyed  by  all  or  either 
<^  tf  them,  the  said  Qreenleaff  Morris  and  JSTicholsonf  or 
i^  any  of  their  agents  or  attomies  to  any  person  prior  to  thf^ 
«*  lotto/ Jii/y,  1795.** 

That  on  the  26th  of  June,  1797,  Morris,  Nicholson 
and  Greenleaf  conveyed  all  their  interest  in  the  city  of 
IBTashington  to  Pratt  and  others,  the  present  Com- 
plainants* 
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PRATT        That  LaWf  knowing  the  Complainant's  interest  in  t\ft 
&  0THEB8  property 9  and  with  intent  to  injure  the  Complainants. 
v»         and  to  benefit  the  Defendant,  Campbell,  on  the  4th  of 
ULW      September,  and  5th  of  October,  1797,  executed  two  deeds 
h  ouip-  releasing  to  Morris,  Nicholson  and  Greenleaf,  part  of 
B£LL.     the  mortgaged  property,  which  had  been  attached  by 
,,,.mmm-^mm^  Campbell ;  which  releases  were  executed  by  Law  with 
a  foil  knowledge  of  the  interest  of  the  Complainants  m 
the  mortgaged  property;  in  defiance  of  their  express 
prohibition ;  and  with  a  fraudulent  intent  to  vest  the 
legal  estate  in  Morris  and  Nicholson  so  as  to  give  effect 
to  the  attachment  of  Campbell.    That  Campbell  had  en- 
gaged to  indemnify  Law  for  that  act.    That  the  releas- 
es were  executed  without  the  knowledge  or  consent  of 
Morris,  Nicholson  and  Greenleaf,  or  either  of  tbero,  and 
were  never  deUvered  to  them  or  either  of  them,  but 
were  put  on  record  by  Law.    The  ComplainaBts  pray 
that  those  deeds  of  release  may  be  vacated  and  annulled. 
They  state  that  they  are  ready,  able,  and  willing,  to 
carry  into  effect  the  contracts  between  Law  and  Morris, 
Nicholson  and  Greenleaf,  and  to  do  every  thing  that  in 
justice  and  equity  ought  to  be  done  on  their  part;  but 
that  Law  has  refused  and  neglected  to  build  the  houseSf 
and  to  make  his  selection  within  the  time  Jimited',  and 
out  of  the  squares  prescribed  ;  has  violated  his  contract 
in  setting  up  a  claim  and  keeping  the  property  mortga- 
ged as  a  collateral  security  for  making  him  tiHes  to 
property,  which  titles  he  has  prevented  by  refusing  to 
select  the  property,  &c. 

The  bill  requires  Campbell  to  state  when,  fr(»nwboni, 
and  at  what  price  he  obtained  the  notes  of  Morris  and 
Nicholson,  upon  which  his  attachment  was  iesoed ;  and 
prays  for  general  relief. 

The  answer  of  Law  admits  that  he  had  received  con- 
veyances for  «<  about  2,000,000  of  square  feet  of  groand 
under  the  contract,  but  not  within  the  time  stipulated ;"  it 
states  the  number  and  kind  of  houses  which  he  had  built  ; 
denies  that  he  was  bound  to  receive  conveyances  with  a 
condition  to  build  ;  the  building  contract  being  ind€|)eii- 
dent  of  the  contract  to  convey  the  land.  It  states  that 
he  was  induced  to  enter  into  the  building  contract,  bj 
the  contract  which  Morris,  Nicholson  and  Greenleaf  had 
entered  into  with  the  commissioners,  and  others  to  bulM 
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a.  Isirge  nulnber  of  houses^  which  contract  it  avers,  they    pratt 
never  complied  with.  &  othebs 

It  states,  also,  that  Morris  and  Nicholson  assigned      xaw 
I^aw^s  building  contract  to  the  commissioners  of  the  city,  &  camf- 
sind  that  the  present  Complainants  are  not  the  assignee^     beix. 
thereof,  nor  have  any  interest  therein ;  and  that  if  they 
had^  their  remedy  is  at  law  and  not  in  equity. 

"With  regard  to  the  releases  of  September  and  Octo- 
ber, 1797,  he  says  that  the  mortgaged  property  was 
more  than  ample  security  ;  that  Morris  and  Nicholson, 
were  in  1797,  generally  deemed  bankrupts,  th^t  their 
creditors  were  suing  out  attachments,  and  he  thought  it 
unjust  to  keep  covered,  by  his  mortgage,  from  fair  cre- 
ditors, a  property  «o  much  more  than  enough  to  secure 
his  demands,  and  therefore  executed  those  releases. 
He  admits  that  Campbell  gave  him  a  bond  of  indemnity, 
but  denies  that  he  received  any  compensation.  He  ad- 
mits also  that  one  of  the  Complainants  desired  him  not 
to  execute  them  ;  but  he  disregarded  the  request. 

JSxceptions  having  been  taken  to  this  answer,  Mr. 
Law  filed  an  amended  answer,  in  which  he  insists  that 
he  VT'as  released  from  his  building  contract  because  he 
had  iiot  received  titles  fr)r  all  the  lots  he  had  purchased  ; 
or  that,  as  he  had  originally  four  years  from  the  date  of 
the  contract,  to  complete  his  buildings,  and  w^as  to  have 
liad  his  titles  in  90  days,  he  ought  to  be  allowed  four 
years  from  the  time  of  receiving  his  titles.  He  affirms 
that  he  made  his  selection  within  the  time  limited  by  his 
contract,  and  exhibits  a  copy  thereof.  He  avers  that  by 
the  contract  of  March  10th,  1795,  he  had  a  right  to  se- 
lect as  well  fiom  the  property  which  Oreenteqf  had  con- 
tracted to  purchase  in  his  own  name  from  D.  Carroll, 
as  from  that  which  Morns  and  Greenleaf  had  contracted 
to  purchase  from  the  commissioners  ot  the  city.  That 
on  the  14th  of  March,  1796,  after  much  trouble  and 
vexation  he  received  his  first  conveyance  of  a  part  of 
his  lots,  amounting  to  773,122j  square  feet;  to  ob- 
tain which  he  had  to  release  to  Morris,  Nicholson 
and  Greenleaf  a  part  of  the  mortgaged  property,  viz. 
squares  No.  465, 468, 469, 470, 495,  and  498.  He  avers 
that  any  variation  which  may  appear  between  his  origi- 
nal selection  and  the  squares  afterwards  conveyed  to  him. 
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nuTT    was  occasioned  hj  the  slow  compltanee  on  the  pait  of 

H  0THEB8  Morris,  Nicholson  and  Greenleaf,  with  their  dbntrads 

V.        with  Carroll  and  the  commissioners.    He  states  that 

XAW      they  g;ave  hini  fall  liberty  to  make  another  selection  of 

k  CiUtfP-  any  lots  within  their  purchases  oj*  cont^aet^f  and  refers 

BELL,     to  Morris  find  Nicholson's  letter  to  him  of  the  17th  of 

■  September,  1796,  in  which  they  say,  *<  you  may  select 

^<  by  squares  out  of  any  that  are  within  owr  seke&mf  ai- 

« though  not  chosen  by  you  already,  except  water  pro- 

«  perty,  or  where  we  have  since  your  seleplion,  or  be- 

«<  fore  improved  on,  or  contracted  for  the  sale  of  that 

'      ^f  which  you  desire ;  and  we  wish  you  nota  to  name  the 

*f  squares,  as  the  sdecHon  and  titles  shall  be  completed 

<*  for  you  without  delay.'*    • 

Tliat  in  consequtence  of  that  letter  he  made  another 
selection  including  other  squares,  and  on  the  20th  of  Ju- 
ly, 1797,  received  another  conveyance  of  lota  from  the 
commissioners  containing  1,142,06S|  square  E^t.  That 
he  also  received  a  deed  dated  January  2Stli,  1797,  di- 
rectly from  Morris  and  Nicholson,  for  12S,1S23  square 
feet,  the  title  to  which  has  since  been  decided  by  the 
chancellor  of  Maryland,  not  to  have  beeo  in  them  but 
the  commissioners  of  the  city. 

He  also  states  that  after  receiving  these  three  convey- 
ances <<  he  had  selected  to  have  the  residue  of  what  was 
*^  due  conveyed  to  him  out  of  the  half  of  square  743, 
'f  square  699,  and  square  696,  containing  514,829|  ^nai'e 
««fee^  which,  if  the  deed  of  January  28tb,  1797,  had 
ff  remained  good  would  have  been  near  the  qMoia  to 
**  which  he  was  entitled ;  but  the  said  squares,  or  the 
«f  prgper  portion  thereof  never  were  conveyed,  tliaugh 
<<  the  said  Morris  and  Nicholson  frequency  promised  so 
^<  to  do.  That  the  said  squares  were  a  part  of  the  pro- 
^t  perty  which  they  had  contracted  to  purchase  of  the 
'<  said  Carroll  according  to  their  contract  of  the  ^th  of 
<(  September,  1793 ;"  (a  copy  of  which  is  exhibited  and 
appears  to  be  a  contract  by  Ch^enleqf  alone,  with  Car- 
roll.) He  refers  to  a  letter  from  Morris  and  Nicholson 
to  him  of  the  19th  of  Marcli,  1797,  in  which  they  saj 
«*  we  are^  equally  anxious  with  you  to  get  Mr.  CarroB 
<'  paid  on  his  (Mr.  Carroll's)  account,  upon  our  aecoimt, 
<<  and  upon  your  own  account ;  and  yet  with  all  tiiis  atf- 
*^  iety  we  do  not  agre^  to  sigii  the  artides,  which  liwe 
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^^Ti2Ly ;  OUT  objections  thereto  w^l  be    Jpratt 
'e  your  miivd  at  ease  on  tbe  subjec);  &  others 
^nveyed  to  you  by  Mr.  CkirroU,  and       v. 
'mg  our  property  released  from      tAW 
then  ought  to  be,  we  propose  &.camp- 
.c,  with  penalty,  with  you,  to  fix     BEI.X.   * 
.1  which  the  money  shaU  be  tendered  to 
iisix  weeks,  and  on  your  part  to  cove- 
aat  upon  so  doing  you  will  release  to  us 
^e  wAen  Mr.  CarroU  makes  the  ftfles.'*    He 
.0  a  letter  from  Mr.  Morris  to  him  of  the  21st 
i797,  in  which  Mr.  Morris  says,  « I  am  in 
^ait  of  mohey  jfbr  Mr.  Carroll  and  expect  success, 
at  I  hope,  when  it  coines,  he  will  not  plague  himself 
•  and  embarrass  us  by  a  refusal  of  it.    He  ought  to 
«  have  had  bis  money,  and  I  have  always  lamented  that 
«  we  could  not  pay  it  when  due,  but  certainly  we  will 
"  pay  as  soon  as  we  can.*'  ^ 

The  answer  then  avers  that  Morris  and  Nicholson  ne- 
ver paid  the  purchase  money  due  to  Mr.  Carroll,  nor 
in  any  other  respect  complied  with  the  contract  with' 
him,  whereby  they  forfeited  all  right  to  the  purchase  of 
the  property  therein  mentioned,  and  disabled  themselves 
from  conveying  to  1;he  Defendant,  Law,  the  property  he 
had  so  selected.  That  one  of  the  purposes  of  the  deed 
of  assignment  under  which  the  Complainants  claim  title, 
was  ta  pay  Mr.  Carroll  13,000  dollars  due  upon  that 
contract,  whereby  it  became  their  duty  to  pay  that  sum 
so  as  to  obtain  titles  for  the  Defendant,  Law  5  but  they 
never  did  pay  that  sum  to  Mr.  Carroll,  and  it  is  hot 
now  In  their  power  to  comply  specifically  with  the  con- 
tract between  the  Defendant,  Law,  and  Morris,  Nich- 
olson  and  Greenleaf. 

To  this  answer  exceptions  were  also  taken,  and  the 
Complainants,  Pratt  and  others,  filed  an  amended  bill, 
in  which  they  contend  that  the  Defendant,  Law,  had  not 
made  his  selection  in  due  time  and  manner  according  to 
the  original  .contract;  that,  therefore,  the  Complainants 
might  now  satisfy  the  balance  of  the  contract  by  a  con- 
veyance of  such  lots  as  Jhey  should  deem  proper  ;  and 
under  that  idea  had  tendered  to  Mr.  Law  a  convey, 
ance  for  th^  quantity  of  land  whicli  he  had  a  right  to 
claim. 
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PRATT        That  by  the  original  contract  Mr.  Law  had  a  n^t 

h  OTHERS  to  select  only  out  of  the  property  which  M>rris  and  Green- 

V,        leaf  hhA  contracted  to  purchase  from  the  commissioners; 

£AW      for  that  was  the  only  contract  which  gave  them  a  right  of 

h  CAMP-  sekction. 

'BKIX. 

«»»———«>  The  Complainants  also  contended  that,  if^'  upon  Mr. 
Law's  failure  to  select  his  lots  within  the  time  Ifwited^ 
the  right  of  selection  did  not  revert  to  Morris^  Nicholson 
and  Greenleafy  yet  he  was  bound  to  close  his  selection  in 
a  reasonable  time,  and  before  Morris  atid  Nicholson  had 
completed  their  selection  under  the  contract  of  Morris 
and  Greenleaf  with  the  commissioners ;  and  that,  after 
closing  their  selection,  they  were  not  bound  to  convey 
to  Mr.  Law,  any  lots  not  selected  by  them,  or  not  before 
that  time  selected  by  him  and  notified  to  tbem.  They 
admit  that  although  Mr.  Law  had  forfeited  his  right  of 
selection,  yet  Morris  and  Nicholson,  being  desirous  of 
gratifying  him.  and  of  stimulating  him  to  make  the  sti- 
pulated improvements,  caused  to  be  conveyed  to  him,  by 
deeds  dated  the  14th  of  March,  1796,  and  the  20tb  of 
July,  ±797, 1,955,008  square  feet  of  land,  without  an- 
nexing thereto  the  condition  of  building  which  tbejr  bad 
a  right  to  insist  upon,  including  therein  sundry  lots,  not 
within  his  right  of  selection,  whereby  be  obtained  more 
valuable  lots,  and  on  better  terms  than  he  was  entitled  to 

under  his  contracts. 

» 

They  aver  that  they  are  the  bona  Jlde  purchasers,  for 
a  valuable  consideration,  of  Moitis,  Nicholson  and 
GreenleaTs  equity  of  redemption  in  the  mortgaged  pro- 
perty, without  notice  of  any  agreements  or  transactions 
between  them  and  the  said  Law,  other  than  those  which 
appear  on  the  face  of  the  bond  of  the  3d  of  December, 
179*,  the  agreement  of  the  4th  of  December,  1794,  that 
of  March  10th,  1795,  and  the  mortgage  of  the  4th  of 
September,  1795  ;  and  a^e  not  in  equity  bound  by  any 
other  agreement,  if  any  such  exist. 

They  further  state  that  the  legal  estate  of  the  mort- 
gaged premises,  never  was  iri  Morris  and  Nicholson,  or 
either  of  tliem,  but  was  in  Greenlcaf  alone.  That  after 
Greenleaf  had  sold  to  Morris  and  Nicholson  his  interest 
in  the  Washington  lots,  being  largely  their  creditor,  hf 
caused  all  their  property  in  the  city  to  be  attached  bj 
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procesSf  issued  under  the  laws  of  Maryland^  on  the  21st    fbatt 
of  Aprils  1797,  which,  attachment  was  for  the  benefit  of  &  othbbs 
the  Complainants,  and  was  laid  on  the  same  property        v. 
which  on  the  following  day  was  attached  at  the  siiit  of      xAW 
the  Defendant,  Campbell,  M^hich  attachment^  in  favor  &  camf« 
of  Gi^eenleaf,  was  continued  until  and  after  the  26th  of    bexIm 
June,  1797,  when  Morris  and  Nicholson  assigned  and 
transferred  to  the  Complainants  for  a  valuable  consi-^ 
deration  all  the  attached  property  ;  whereupon  Green- 
leaf's  attachment  was  dismissed  by  consent  of  the  par- 
ties, inasmuch  as  tlie  Complainants  had,  by  the  assign- 
ment, obtained  all  the  benefit  which  they  could  have  ob- 
tained by  prosecuting  the  attachment  to  judgment  of 
condemnation.    They  aver,  therefore,  that  if  the  De(/^a- 
dant,  Campbell,  had  any  equitable  claim  to  the  property 
by  virtue  of  his  attachment,   the  Complainants  have  a 
prior  equitable  claim  by  virtue  of  their  prior  attach- 
ment* 

But  they  aver  also  that  neither  Morris  nor  Nicholson 
ever  had  such  an  estate  in  the  mortgaged  premises  as 
could  be  the  subject  of  an  attachment  at  law,  or  as  could 
be  condemned  at  law,  or  as  could  be  seized  and  sold  un- 
der a  ^m^cio^;  and  that  the  Defendant,  Campbell^ 
had  notice  of  the  Complainant's  legal  and  equitable  tt-' 
tie  when  he  purchased  the  property. 

Thai  if  Morris  and  Nicholson  had  any  equitable  in- . 
terest  therein,  it  w  as  subject  to  the  duty  of  doing  jus- 
tice to  Greenleaf,  the  legal  proprietor,  by  paying  all 
they  owed  him,  before  the  trust  as  to  them  would  be  de- 
creed to  be  perfofrmed ;  and  if  they  had  an  equity  of  re- 
demption in  the  mortgaged  lots,  and  if  any  thing  was 
seized^  condemned  and  sold,  under  the  said  Campbell's 
attachment,  it  could  be  only  the  rig  t  which  Morris  and 
Nicholson  had  to  redeem  the  said  lots,  by  conveying  to 
Mr.  Law  the  balance  of  property  due  to  him,  and  by 
satisfying  all  equitable  claims  which  Greenleaf  had  up- 
on them.  And  that  if  the  Complainants  should  be  com- 
pelled to  convey  to  Mr.  Law  the  balance  of  property 
which  lie  claims,  the  Defendant,  Campbell,  can  have 
■  no  right  to  the  lots  as  against  tlic  Complainants  until 
ho.  shall  have  satisfied  them  for  all  the  property  which 
tlicv  shall  have  been  so  compelled  to  convey  to  the  De; 
VOL.  IX.  59 
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TRkTT    fendanty  Law,  and  shall  also  have  satisfied  all  equitalite 
&  0THBK8  claims  of  Greenleaf  upon  Morris  and  Nicholson. 

LAW         The  Claimants  further  state,  that  they  have  been  in- 
&  CAMP-  formed  and  believe  thdt  the  attachments  of  the  Defen- 
BKLL*     dant»  Campbell,  were  founded  upon  notes  of  Morris  and 
"^        ■     Nicholson,  purchased  upon  speculation  at  market^  and 
'     at  a  price  far  below  their  nominal  value;  and  they  con- 
tend that  Campbell  could  not,  in  equity,  recover^  even  if 
he  had  a  prior  lien  upon  the  lots,  more  than  the  bona 
Jidt  actual  value  which  he  gave  for  the  notes,  with  le^ 
interest  thereon.    They  call  upon  him  to  state  what  con- 
sideration he  gave  for  the  note^ ;  and  at  what  price  lie 
pui^hased  in  the  mortgaged  lots  at  the  sale  und^sr  the 
fi*j(i*  issued  upon  the  judgment  on  his  attachments. 

The  answer  of  the  Defendant,  Campbell,  discliums  all 
benefit  atid  title  under  or  by  virtue  of  the  releases  exe- 
cuted by  the  Defendant,  Law,  at  his  request;  but 
claims  to  hold  entirely  under  the  judgment  of  the  Coart 
of  appeals  of  Maryland  upon  his  attachments ;  and  re- 
fers to  his  bill  of  interpleader,  (as  he  terms  it)  and  tfae 
transcript  of  the  record  of  the  Court  of  appeals  of  Mary- 
'Jand  exhibited  therewith;  by  which^  transcript  it  ap- 
pears that  the  attachments  were  issued  on  the  21st  oj 
•^prilf  1797,  by  virtue  of  the  act  of  assembly  of  Mary- 
land, of  1795,  ch.  56,  entitled  <<  a  supplemtrd  to  the  actf 
entiUed  an  act  directing  the  manner  (^  suing  out  aUach' 
mewts  in  this  province  and  limiting  the  extent  of  thtm;^^ 
and  comn^anded  the  sherifi*  ^<  to  attach,  seize,  take  and 
<<  safekeep  all  the  lands,  tenements,  goods,  chattels  and 
«  credits,"  of  Robert  Morris,  which  should  be  found  in 
his  bailiwick,  <<  to  the  value  of,  as  well  the  damages 
<*  aforesaid,  as,"  &c. ;  and  to  have  the  same  before  the 
judges  of  the  general  Court,  &c. ;  then  and  there  to  be 
condemned ;  according  to  the  act  of  assembly  aforesaid, 
to  the  use  of  the  said  W.  Campbell,  unless  the  said  Ro- 
bert Morris  should  appear  and  answer  to  the  said  Wil- 
liam Campbell  in  a  plea  of  tresspass  on  the  case,  &c.  ac- 
cording to  law.  The  sheriff  was  also  commanded  to 
make  known  to  the  garnishees  that  they  appear,  &c.  to 
show  cause  why  the  lands,  tenements,  &c.  should  not  be 
condemned,  aiid  execution  thereof  had  and  made  as  io 
other  cases  of  recoveries  and  judgments  given  in  Coofte 
of  record  according  to  the  directiQns  of  the  act  of  ass(9&- 
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« 

bly  aforesaid,  &c.    Th^  like  process  was  issued  against    pbatt 
the  property,  of  Mr.  Nicholson.  &  others 

On  the  22d  of  Aprils  1797,  the  sheriff  levied  these  at-      uw 
tachments  on  part  of  the  property  included  in  the  mortr  &  camp- 
niag^  to  Law,  and  particularly  ^et  forth  in  the  sheriff's     beu^. 
return.  .—.-.-*— 

On  the  return  of  these  attachments,  Morris  and  Nich- 
olson appeared  by  attorney,  and  upon  argument,  the 
^neral  Court  quashed  the  sheriff's  return ;  whereupon 
Campbell  took  a  bill  of  exceptions  which  stated  that 
the  Plaintiff,  Campbell,  offered  in  evidence  the  deed  of 
the  13th  of  May,  1796,*  from  Greenleaf,  to  Morris  and 
^Nicholson ;  whereby  Greenleaf  conveyed  to  them  all  his  * 
property  in  the  city  of  Washington,  excepting  S  squares^ 
*^  and  excepting  all  stich  squares,  lots,  lands,  and  tene- 
<*  ments,  as  were  either  conveyed  or  sold,  or  agreed  to 
*«  be  conveyed  either  by  all  or  either  of  them,  the  said 
**  Morris,  Nicholson  and  Greenleaf,  or  any  of  their 
«<  agents  prior  to  the  10th  of  July,  1795.''  That  Camp- 
bell prayed  condemnation  of  one  moiety  of  certain 
squares,  particularly  described,  as  the  property  rf  Mor- 
ris, and  the  other  moiety  as  the  property  of  Mr.  Nichol- 
son. That  Morris  and  Nicholson  offered  in  evidence 
the  mortgage  to  Mr.  Law  of  the  4th  of  September*  1795^ 
which  included  those  squares ;  and  that  Campbell  offer- 
ed in  evidence  one  of  the  releases  of  Mr,  Law,  dated 
the  Mh  of  October,  1797,  to  Morris,  Nicholson  an4 
Grreenleaf,  which  are  mentioned  in  the  bill  of  Pratt  and  v 
others  v.  Law  and  CampbeUf  Morris  and  Nicholson  then 
offered  in  evidence  the  deed  of  trust  from  Morris,  Nich- 
olson and  Greenleaf  to  the  Complainants,  Pratt  and 
others,  of  the  26th  of  June,  1797,  conveying  to  them  all 
the  right  and  interest  of  Morris,  Nicholson  and  Green- 
leaf in  the  city  of  Washington ;  and  proved  that  the 
aforesaid  deed  of  release  from  Mr.  Law,  to  Morris 
Nicholson  and  Greenleaf,  was  lodged  by  Mr.  Law  alone^ 
in  the  proper  office  to  be  recorded ;  and  that  it  was  exe- 
cuted by  Mr.  Law  with  a  knowledge  of  the  aforesaid 
deed  of  trust  to  the  Complainants,  against  their  will  and 
express  prohibition,  and  wjthout  the  knowledge  or  as- 
sent of  Morris,  Nicholson  and  Greenleaf,  or  either  of 
them }  whereupon  the  general  Court  of  Maryland  was 
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nuLTT    of.  opinion  that  neither  Morris  and  Nicholson^  mr 
&  OTHBRB  either  of  them^  had  «  such  an  estate  in  those  square, 
V,         «  whereof  the  Plaintiff  could  have  judgment  of  con- 
IJLW      ^  demnation.'* 

B^^  Upon,  this  bill  of  exceptions  the  cause  was  carried  to 
^^^  the  Court  of  Appeals  of  Maryland,  who  reversed  the 
"""^  judgment  of  the  General  Court  **  as  to  the  land  contained 
«  in  the  return  of  the  sheriff  of  Prince  George's  Conn- 
^<  ty ;"  and  adjudged  <«  that  the  lands  and  tenements  ao 
<<  s\s  aforesaid  attached,  that  is  to  say,"  C&c.  describing 
'  them)  <<  be  condemned  towards  satisfying  unto  the  said 
«^  William  Campbell,  as  well  the  said  sum  of,''  &c. 
<<  and  that  the  said  W.  CampbeHhave  thereof  execution/* 
&C«  <<  Whereupon  execution  issued  from  the  Court  of  Ap- 
«  peals,  returnable  to  the  General  Court.'*  This  execu- 
tion was  a  special  fieri  facias,  which  after  reciting  the 
attachment,  the  sheriff's  return,  the  judgment  of  the  Ge- 
neral Court,  the  writ  of  error,  and  the  judgment  of  the 
Court  of  Appeals,  commands  the  sheriff  of  Prince 
George's  County,  that  of  the  lands  and  tenements  at- 
tached, (describing  the  squares,  &c.)  he  cause  to  bg  made 
the  damages  and  costs,  &c. 

Upon  this  execution  the  sheriff  sold  tbe.attached  prop- 
erty to  W.  Campbell  the  Plaintiff,  for  a  comparatively 
small  sum. 

Under  these  proceedings  the  Defendant,  Campbell,  in 
his  answer  contends  that,  by  the  laws  and  constitution 
of  Maryland,  his  title  and  interest  in  the  said  lots  is  con- 
clusive upon  all  the  world,  and  that  the  judgment  of  the 
Court  of  Appeals  of  Maryland  cannot  be  opened.  *  He 
admits,  however,  that  he  acquired  by  those  proceedings, 
no  more  interest  or  title  than  Morris  and  Nicholson  had 
in  the  property  at  the  time  of  the  attachment,  and  that 
Mr.  Law's  mortgage  was  a  prior  incambrance ;  but  de- 
nies that  there  is  any  other  lien  or  incumbrance  thereon. 
He  contends  that  he  has  a  right  to  redeem  the  lots  from 
that  mortgage  on  any  terms  which  should  be  agreed 
upon  between  him  and  Mr.  Law.  He  affirms  that  the 
Complainants  knew  of  bis  attisichment  when  they  took 
their  deed  of  assignment  of  the  property.  He  denies 
that  the  Complainants  had  any  valid  attachment  prior  to 
his.    He  admits  that  Morris  and  Nicholson  had  only  ai 
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equitable  Me  in  the  lots  at  the  time  of  his  attachment,    tratt 
He  admits  that  he  knew  of  the  assignment  to  the  Com-  &  othkrs 
plainants  when  Mr.  Law  executed  his  release^  and  at  the        v. 
time  he  purchased  the  property  under  his  attachment.         xaw 

He  demurred  to  so  much  of  the  bill  as  charged  that  BfeM.. 
he  purchased  the  notes  of  Morris  and  Nicholson,  (upon 
which  the  attachment  issued)  on  sjieculation*  at  a  lo^ 
price,  and  to  so  much  as  required  him  to  state  what  con- 
sideration he  paid  therefor.  To  this  answer  the  Com- 
plainants excepted,  because  the  Defendant.  Campbell,  did 
not  answer  that  part  of  the  bill  to  which  he  demur- 
red. 

The  bill  of  Law  agaifist  Pratt  and  others,  stated  thfe 
bond  of  Morris,  Nicholson  and  Greenleaf  6P  the  Sfl 
December,  179i,  to  convey  to  him  2,400,000  square  feet 
of  ground  in  the  City  of  Washington ;  the  agreement  of 
the  10th  of  March,  1795  5  and  the  mortgage  of  the  4th 
of  September,  1795.  That  he  had  received  conveyances 
for  773,121|  square  feet  on  the  14th  of  March,  1796  >; 
for  1,142,068|  square  feet  on  the  aoth  July  1797  ;  and 
for  128,223  square  feet  by  a  subsequent  conveyance, 
the  title  of  which  last  mentioned  quantity  was  defective. 
That  Morris  and  Nicholson,  having  obtained  all  the 
right,  title,  and  interest  of  all  the  joint  property  of  M. 
N.  &  G.  in  the  city  of  Washington,  in  the  year  1797  be- 
came insolvent,  and  conveyed  the  same  to  the  Defendants, 
Pratt  and  others.  That  neither  M.  N.  &  G.  nor  the  De- 
fendants, Pratt  and 'others,  did  procure /rotn  the  Commis- 
siofivers  of  the  City  of  Washington,  a  good,  clear,  and  suffi- 
cient title  to  the  property,  out  of  which  the  Complainant, 
Law,  had  the  the  right  of  selection ;  so  that  although  h^ 
made  his  selection,  ahd  requested  a  conveyance  of  the  re- 
maining 400,000  square  feet,  the  Defendants  refused  to 
convey  the  same,  and  are  unable  to  comply  with  the  en- 
gagements of  M.  N.  &  G.  with  him.  Wherefore  he  prays 
a  decree  that  they  should  pay  him  the  original  purchase- 
money  of  five  pence,  Pennsyh'ania  currency,  persquarfe 
foot  for  the  amount  of  square  feet  unconveyed,  with  in- 
terest, from  the  3d  December  1794,  by  a  certain  day  ; 
and  in  default  thereof,  that  they  should  be  foreclosed  of 
their  equity  of  redemption ;  and  for  general  relief. 

'the  joint  and  several  answer  of  the  Defendants^  Pratt 
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psm    and  others^  admits  the  bond  of  Sd  December^  ±79^  Uie 
fc  OTHESS  agreement  of  the  10th  of  March,  1795,  and  the  morf;g^age 
V.        of  the  4th  of  September^  1795,  which,  it  is  averredi  was 
£AW      executed  to  remedy  a  defect  in  a  former  mcnrtgage  of  the 
ftoAMJP-  11th  May,  1795.  The  Defendants  also  produce  the  agree- 
BBUU     ment  of  the  4th  of  December,  1794.      They  adroit  that 
<he  Complainant,  Law,  had  received  good  titles  to 
i,9i5,189|  square  feet  in  part  compliance  with  the  con- 
dition of  the  bond;  and  that  tlie  title  to  the  128,223 
square  feet  was  defective.    They  admit  that  M.  N.  &  G. 
became  insolvent  and  conveyed  all  their  interest  to  these 
DeGendants  as  trustees  for  certain  creditors. 

They  do  not  admit  that  either  they,  or  M.  N.  &  6. 
were  ever  bound  to  procure  a  good  title  to  aU  f he  pro- 
pertytoot  of  which  the  Complainant  had  a  right  to  select ; 
nor  that  he  made  his  selection  within  the  time  limited 
by  the  contract  of  the  10th  of  March,  1795  ;  nor  that 
they,  or  M.  N.  &  G.  ever  refused  to  convey  to  him  any 
property  which  he  had  a  right  to  demand  under  those 
agreements* 

They  say  that  they  have  been  informed  and  bdieve 
that  the  Complainant  Law,  never  made  a  definite  and 
ftaal  selection  of  lots  to  satisfy  the  condition  of  the  VioKiA ; 
but,  without  authority  or  limitation  of  time,  assumed  the 
right  of  varying  his  choice  from  time  to  time  according 
as  circumstances  indicated  a  prospect  of  increasing  va- 
lue, and  did  not  confine  himsdf  to  the  property,  nor  to 
the  terms  contained  in  the  contract  of  the  10th  oT  March, 
1795.  They  admit,  however,  that  Morris  and  Nichol- 
son, as  a  matter  of  indulgence,  acquiesced  in  the  selec- 
tions thus  made,  as  far  as  they  had  the  ability  to  convey 
the  lots  so  sdected. 

They  contend  that  upon  the  Complainants  having 
failed  to  make  his  sdeetion  within  the  limited  time,  the 
right  to  select  reverted  to  M.  N.  &  G.  and  that  the  Com* 
plainants,  as  their  assignees,  had  a  right  to  select  and 
tender  a  conveyance  for  the  iialance  remaining  uncon- 
veyed ;  and  that  they  had  done  so^  but  the  Complainant 
refused  to.  accept  the  same. 

They  contend  also  that  the  Complainant  is  not  eotf- 
iled  to  relief  in  equity^  until  he  shall  have  complied  vAb 
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his  agreement  to  build  sertain  houses  accordiiig  to  tbe    VRkTT 
agreements  of  t}ie  4th  of  December,  179^9  and  10th  of  &  oth£BS 
Marc*h5 1795  ;  and  they  aver  that  the  damage  they  have        v. 
sustained  by  reason  of  his  not  having  built  the  houses^      law 
exceeds  the  value  of  the  property  remaining  to  be  con-  &  camp* 
veyed  to  him.  beli.. 

They  claim  the  benefit  of  his  releases  of  certain  parts 
of  the  mortga^  property,  dated  March  ilth,  1796 — Sep- 
tember. 4th  and  October  6th,  1797,  copies  of  which  they 
exhibit,  and 

They  deny,  in  general  terms»  that  the  mortgage  is  for- 
feited or  the  condition  thereof  broken. 

After  replication  to  this  answer,  the  Complainant,  LaWf 
filed  an  amended  bill  stating  in  substance  the  same  mat- 
ters which  are  contained  in  his  answers  to  the  bill  of 
Pratt  and  others  against  him. 

To  this  amended  bill,  the  Defendants,  Pratt  and  oth- 
ers, filed  their  answer  referring  to  the  proceedings  ia 
all  the  causes  before  mentioned,  and  praying  that  the 
whole  may  be  considered  as  one  cause.  They  aver  that 
the  building  contract  constituted  a  material  part  of  the 
consideration  in  the  sale  of  lots  to  the  Complainant ; 
that  the  assignment  of  that  contract  to  the  commission^ 
ers  of  the  city,  by  Morris  and  Nicholson,  was  not  valid, 
and  did  not  exonerate  the  Complainant  from  his  obliga* 
tton  in  equity  to  perform  it  They  proceed  to  state  with 
more  minuteness  the  facts  and  transactions  stated  in  their 
original  and  amended  bills  against  Law  and  Campbell. 

They  deny  that  Morris  and  Nicholson  could  authorize 
the  Complainant  to  make  a  new  selection  so  as  to  em- 
barrass the  mortgaged  property,  or  to  disable  them- 
selves from  complying  with  the  terms  of  the  mortgage,  ' 
where|iy  subsequent  incumbrancers,  whose  rights  accru- 
ed before  such  new  selection,  could  be  defeated. 

They  deny  also,  that  they  are  bound  by  any  agree- 
ments between  the  Complainant  and  M.  &  N.  of  which 
they  had  not  notice  at  the  time  of  the  assignment  to 
these  Defendants. 
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PRATT       .Hie  CompIeinaDt  having  in  his  amended  biU  staM 
k,  OTHBB8  that  he  had  solicited  to  hdve  the  residue  of  what  was  due 
V.        to  him  conveyed  out  of  b^lf  of  square  7^,  square  699, 
LAW      square  696^  square  750,  and  the  square  north  of  697^  the 
&  CAMP-  Defendants  in  their  answer  deny  his  right  to  select  eith- 
SBLii*     er  of  those  squares.    As  to  the  square  74$  vt^hich  is  tbe 
«—————  only  one  in  which  Morris  and  Greenleaf  ever  held  any 
definite  interest^  they  aver  that  all  their  interest  therein^ 
consisting  of  one  moiety  thereof  has  been  conveyed  to 
him.    That  as  to  the  square  696  and  730,  the  Complam- 
<ant  was  expressly  prohibited  from  selecting  them  by  the 
contract  of  the  iOth  of  March,  1795 ;  and   that  neither 
of  the  squares  699,  730,  696,  and  north  of  697  are  men- 
tioned in  the  Complainants  selection  of  December  5tb, 
1795,  nor  in  any  former  selection  pretended  to  hstve  been 
made  by  him  ^  that  neither  of  tho^e  squares  ever  belong- 
ed to  M.  IS*  &  G.  or  either  of  them,  nor  are  included  in 
Uie  6000  lots  bought  by  Morris  and  Greeukaf  of  the 
Commissioners,  or  have  heen  apportioned  to  them  or 
either  of  them,  or  can  of  right  be  claimed'by  them^  or 
either  of  them^  under  any  contract. 

To  this  answer  there  was  a  general  repiicatjon. 

The  bill  of  Fratt  and  others,  against  Duncansoii  aiid 
Ward,  was  originally  filed  to  obtain  an  injunction  to 
prevent  Duhcanson  from  selling  certain  squares  which 
he  had  advertised  for  sale  under  a  mortgi^e  dated  the 
12th  of  September^  1795,  given  to  him  by  Morris,  Nich- 
olson, and  Greenleaf  to  indemnify  him  against  tlve  return 
of  certain  bills  of  exchange  which  he  had  drawu  for  their 
•  accommodation  for  12,0002.  sterling,  7,600L  sterling,  of 
^  which  had  been  taken  up  by  the  Defendant,  Ward,  v?ltk 

the  funds  of  Greenleaf,  and  the  residue  by  Greenleaf 
himself;  and  to  obtain  a  conveyance  of  those  squares  to 
the  Complainants  who  were  tbe  assignees  of  Morris, 
Nicholson  and  GreenleaPs  equity  of  redemption.  Those 
squares  were  all  included  in  the  prior  mortgage  to  Thorn- 
•  as  Law. 

After  Duncanson  and  Ward  had  filed  their  answers, 
and  testimony  had  been  taken  in  tbe  cause,  by  which  it 
appeared  that  the  facts  stated  in  the  bill  were  true* 
WiiLiAM  Campueli.  filed  a  bill  against  all  the  parties 
to  the  cause^  viz  :  Fratt  and  others,  assignees  of  MorrJSi 
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Nicholson  and  Greenleaf,  and  Duncanson  and  Ward,  in    pratt 
-which  biU,  (which  he  calls  a  bill  of  interpleadef,)  he  &  others 
sets  forth  his  attachment  of  the  squares  included  in  the        v. 
mortgage  to  Duncanson,  the  condemnation  thereof  by      law 
t!ie  judgment  of  the  Court  of  Appeals  of  Maryland^  &  camp- 
(wbile  the  city  of  Washington  was  under  the  jurisdic-   ^  bell^ 
of  Maryland,)  the  Jieri  facias  issued  upon  that  judgment^ 
and  his  purchase  of  tlie  squares  at  the  sheriff's  sale ; 
wliereby  he  avers  he  acquired  the  equity  of  redemption 
of  those  squares.     He  states  that  the  bills,  mentioned  in 
the  mortgage  had  all  been  discharged  by  Morris,  Nich- 
olson and  Greenleaf  or  one  of  them,  or  with  their  funds, 
and  the  property  thereby  exonerated ;  and  prays  for  a 
conveyance  thereof  to  him  5  and  for  general  relief. 

The  Defendants,  Pratt  and  others,  in  their  answer, 
admit  that  tiiey  have  heard  that  the  Complainant,  Camp- 
bell, claims  the  lots  mentioned  in  his  bill,  by  virtue  of  a 
pretended  judgment  of  condemnation  upon  certain  pre- 
tended attachments  issued  upon  certain  pretended  claims 
against  Morris  and  Nicliolson;  but  they  deny  the  validity 
ofthoseclaims and ofall proceedings  founded  thereonj  and 
aver  that  if  any  such  judgments  of  condemnation  have 
been  obtained,  they  were  obtained,  as  they  believe,  by  fraud 
and  imposition  practised  upon  the  Court  rendering  such 
judgments,  by  producing  to  such  Court  certain  pretend- 
ed deeds  of  release  fraudulently  executed  by  Thomas 
Law,  (meaning  the  releases  mentioned  in  the  bill  of  Pratt 
and  otliersv.Ltiw  and  CampbeU.)  They  aver  that  they 
were  not  parties  to  such  judgments,  and  can  not  be 
botind  thereby.  Tliat  the  proceedings  exhibited  by 
the  Complainant  appear  to  be  proceedings  at  tow,  and 
not  in  equity^  and  therefore,  that  if  the  Complainant 
lias  any  title  under  those  proceedings,  it  must  be  a  title 
at  laWf  and  his  remedy  is  at  law  and  not  in  equity  ; 
and  that'  no  proceeding  by  these  Defendants  against 
Duncanson  and  Ward  in  equity,  can  injure  the  Com- 
plainant's title  at  law,  if  any  he  has.  They  therefore 
deny  his  right  to  relief  in  equity,  and  contend  that  the 
Court,  as  a. Court  of  equity,  has  not  jurisdiction  in  the 
case  stated  by  the  Complainant  in  his  bill.  They  dp 
not  admit  that  any  valid  attachment  was  laid  on  the 
property  before  the  assignment  from  M.  N.  &  G.  to 
them.  They  aver  that  on  the  day  before  the  date  of 
CampbelPs  attachment,  Greenleaf,  being  a  large  credi- 

VOL.  IX.  60  • 
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pftATT    tor  of  Morris  and  NichoIsoB,  caused  attachmeiite  ibVvs 
&  OTHBBa  naoiey  but  for  the  use  of  these  Defendants,  to  be  laid  on 
T.        the  same  property ;  which  attachments  remained  in  full 
UiW      force  (if  the  property  was  liable  to  attachment  for  the 
&  CAHP-  debts  of  Morris  and  Nicholson)  until  and  after  their  as- 
BBLL.     Qignment  of  their  interest  therein  to  these  Defendants, 
— »  when  they,  having  by  the  assignment  obtained  all  the 

'  benefit  which  tiiey  could  have  obtained  by  prosecuting 
^he  attachments  to  judgment  of  condemnation  and  sale, 
caused  the  attachments  to  be  dismissed.  And  therefore 
that  if  Campbell  could  claim  any  title  in  equity  under 
his  attachments,  these  Defendants  have  a  prior  claim  in 
equity  by  virtue  of  their  prior  attachments,  and  the  as- 
signment from  Morris,  Nicholson  &  Greenleaf.  Tbey 
deny  that  the  legal  title  was  ever  in  Morris  and  Nkhol- 
son,  or  either  of  them,  but  was  in  Greenleaf  alone,  until 
conveyed  to  Thomas  Law  by  the  mortgage  of  the  4»thof 
September,  1795,  in  whom  it  remained  until  his  releases 
of  the  4th  of  September,  and  5th  of  October,  1797,  which 
releases,  if  valid,  enured  to  the  benefit  of  these  Defen- 
dants. 

As  to  certain  squares  contained  in  the  nior^ge  to 
Duncanson,  viz.  the  square  east  of  546,  the  square  east 
oS  547,  the  squares  549  and  596,  the  square  east  of 
596,  and  the  square  597,  they  aver  that  long  before 
Campbeirs  pretended  attachment,  viz.  on  the  ^th  of 
June,  1796,  Morris  and  Nicholson  conveyed  to  the  said 
Greenleaf  all  their  interest  therein  for  a  valuable  con- 
sideration, since  which  time  M.  &  N.  have  never  had 
any  interest  therein. 

They  aver  that  the  Complidnant,  had  notice  of  all 
these  iacts  at  the  time  of  his  purchase  at  the  sheriff^s 
sale  under  his  attachment. 

They  contend/  also  that  if  the  Complsunant  could,  by 
any  process  at  law,  attach  the  equity  of  redemption,  yet 
he  can  have  no  remedy  in  equity,  unless  he  has  offered 
and  can  show  himself  able  to  redeem  the  property  by  a 
/  compliance  with  the  contract  between  Law  and  M. 
N.  &  G.  which  he  has  not  done. 

They  say  they  have  heard,  and.  believe  that  the  Com* 
plainant's  pretended  attachments  were  founded  on  nofes 
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of  M.  &  N.  purchased  in  market  at  a  great  discount  as     pBAT'fr 
an  object  of  speculation;  witli  a  view  to  take  the  chance  &  oTHBft^ 
of  such  an  attachment ;  and  they  are  advised  that  if  the        v. 
Complainant  should  in  equity  have  a  prior  lien  on  the      tiw 
property^  he  could  not  claim,  in  equity,  (as  against  these  &  ca]^:p-. 
Defendants  who  are  bona  fide  creditors  of  Morris  and     bell. 
Nicholson,  and  purchasers  of  their  equity  of  redemption 
for  a  valuable  consideration,  and  who  are  seeking  fol^ 
satisfaction  out  of  the  same  fund)  more  than  tlie  atiiount 
of  money  actually  paid  hy  the  Complainant,  far  tlib 
said  notes  and  bills,  with  lawfiil  interest  thereon* 

Oile  of  the  Defendants,  John  Miller,  junior,  assignee 
of  Grecnleaf,  mnAtv  the  Bankrupt  law  of  the  United 
States,  answering  separately,  for  himself,  statesthat  the 
biUs  for  112,000  sterling,  in  the  bill  mentioned  were  sold 
and  the  proceeds  thereof  equally  divided  between  Mor- 
ris, Nicholson  and  Greenleaf,  each  of  whom  were  bound 
in  equity,  as  well  as  by  agreement  to  take  up  one  third 
of  the  amount,  if  they  should  come  back  protested. 
dThat  they  did  come  back  protested  i  that  Morris  and 
Kichdsbn  wholly  failed  to  take  up  any  part  thereof, 
but  the  whole  was  paid  by  (Breenleaf  with  his  own  se- 
parate funds,  and  that  Morris  and  Nicholson  are  still 
indebted  to  him  for  two  thirds  of  the  amount  of  the 
212,000  sterling,  with  interest,  charges,  damages  and 
costs  of  protest,  and  were  also  otherwise  largely  in- 
debted to  him  at  the  time  of  the  attachment.  That  up- 
on taking  up  the  bills,  Greenleaf  informed  Duncanson 
thereof  and  forbade  him  to  release  the  mortgage,  oh  his 
intimating  a  design  so  to  do,  and  requested  him  to  re- 
tain the  same  as  a  security  to  him,  (Greenleaf)  for  the 
two  thirds  of  the  amount  of  the  said  bills,  which  Dun- 
canson agreed  to  do ;  and  thereby  became  in  equity  a 
trustee  of  the  mortgage  for  the  benefit  of  Greenleaf; 
and  this'  Defendant  as  his  assignee  claims  a  right  to 
stand  on  the  same  equitable  ground  as  Duncanson  would 
liaye  stood  upon  if  the  bills  had  not  been  taken  up,  so 
far  as  respects  two  thirds  of  the  amount  of  the  bilte, 
with  damages,  &c. ;  and  therefore  to  have  a  prior  equity 
to  that  of  the  Complainant,  if  any  he  has. 

There  was  evidence  tending  to  show  that  Mr.  Law 
made  a  selection  of  squares  within  the  time  stipulated. 
And  that  the  public  property  in  those  squares,  which 
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PRATT    Morris  and  Oreenleaf  had  contracted  to  purchase  of  \\ft 
h  oTH£B8  commissioners^  was  more  than  sufficient  to  aatiaify  Mr. 
V.         Law's  contract    That  the  commissioners  had  conveyed 
j^w      to  him  about  2,000,000  of  square  feet;  and  that  it  was 
&  CAMF-  probablethey  would  have  conveyed  the  remaining  400,000 
square  feet,  also  at  the  same  time^if  Mr.  Law  would  have 
taken  them  out  of  the  squares  contained  in  his  first  se- 
lection. No  tender  however  was  made  to  him  of  the  balance 
out  of  those  squares,  and  there  was  evidence  that  Mor- 
ris, Nicholson  and  Greenleaf,  had  acquiesced  in  Mr. 
Law's  claim  to  have  part  of  the  property  which  Green - 
leaf  had  contracted  to  purchase  of  Mr.  Carroll,  althoogh 
neither  Greenleaf  nor  Morris  and  Greenleaf,  ever  bad 
any  any  right  of  selection  in  that  property.    There  was 
also  evidence  that  it  was  the  universal  practice  of  the 
commissioners,  in  selling  lots,  to  charge  eacli  lot  with 
its  proportion  of  the  alley  laid  out  for  the  general  bene- 
fit of  the  lots  in  the  squares  ^  and  that  such  practice 
bad  been  universally  acquiesced  in. 

With  regard  to  the  opinion  of  the  Court  of  Appeals 
of  Maryland,  upon  the  subject  of  Campbell's  attach- 
ment, there  was  evidence  that  the  counsel  for  Morris 
and  Nicholson  bad  written  a  letter  to  juc^  Ramsej,  the 
chief  judge  of  the  Court  of  Appeab  of  Maryland,  re- 
questing to  know  tlie  extent  and  ground  of  the  opinion 
of  the  Court  upon  which  the  judgment  was  rendered ; 
and  received  from  him  the  following  answer : 

*<  The  Court  of  Appeals  signed  a  regular  judgment 
<<  under  their  hands.  It  does  not  contain  the  point  up- 
<<  on  which  they  gave  it;  but  my  brethren  tlumgkt  tht  aroe- 
<*  nantfor  a  quiet,  enjoyment*  was  a  lease  for  years,  whick 
''  was  an  interest  svhject  to  attachmentf  and  this  iiifiuencid 
<^  their  judgment  and  they  gave  it  accordingly*  Theopi- 
.  <<  nion,  (whether  a  fee  simple,  er  an  estate  for  years) 
*«  will  not  alter  the  nature  of  the  judgment^  wbicb,  in 
*^  my  opiniort,  will  be  only  of  such  interest  as  the  party 
*«  had  in  the  estate,  and,  if  tried  in  ejectment,  can  only 
«  operate  so  far.  I  own,  privately  I  was  of  opinion 
<<  that  an  attachment  ought  to  lie  against  a  mortgagor's 
•«  interesti  because  he  is  considered,  in  chancery,  as  tbe 


•  The  mortgage  from  Marris,  Nicholson  and  Greenleaf  to  Mr.  L»»i 
oontained  a  covenant  that  they  should  quietly  enjoy  the  moltgagwl propcrt.O 
until  ^e  coodkioQ  of  the4nQrtgage  should  be  brokeou 


\ 
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^<  owner ;  because  I  would  not  send  a  man  to  chancery    fratt 
*^  in  so  plain  a  case  where  there  ought  ta  have  been  &  otkbks 
<<  conformity  in  law ;  and  because  all  men  would  secure        v. 
<<  themselves  under  this  artifice.    This  also  was  agre-      x.aw 
*«  able  to  the  practice  of  the  city  of  London,  where  an  &  camp- 
<^  equitable  interest  is  attachable.    But  on  this  the  judges     beu^» 
<*  gave  no  opinion.  Sufficient  to  them  was  it,  that  in^their  — — - 
<^  opinion  any  interest  was   attachable,  and  upon  eject' 
<<  mmt  this  would  have  been  disdosed. 

«^  In  conformity  to  my  opinion  I  pointed  out  a  case  or 
''two,  that  was  in  my  common  place  book,  to  Mr. 
''  ShaaflT,  that  indicated  an  equitable  interest  attachable.  « 

<<  But  this  was  done  as  an  individual,  not  as  a  judge; 
«'  but,  being  at  the  time  of  judgment,  he  might  have 
«<  mistaken.  At  the  same  time  I  remarked,  and  do  so 
"  now,  that  the  distresses  of  my  family  and  •  my  own 
<(  stafe  of  health,  were  such  that  I  could  not  be  so  much 
«  master  of  the  subject  as  I  wished. 

'*  You  were  wrong  in  delaying  opening  the  points  so 
'« long,  in  which  you  obliged  the  Court  to  give  a  judg- 
«  ment  so  late  in  the  cause.  And  wherein  is  their  judg- 
'<  ment,  (hastily  obtained)  better  than  that  of  other 
''  Courts  ?  It  quite  destroys  the  use  of  a  Court  of  the 
<<  last  resort.  • 

«  I  have  opposed,  I  shall  hereafter  oppose,  this  prac- 
«'  tice  totis  virilmsy  ergo  cayeto* 

«  There  is  no  impropriety  in  asking  the  Courts  opi- 
«'  nion ;  they  always  wish  their  sentiments  to  be  known ; 
<<  and  will,  I  hope,  in  a  land  of  law  and  liberty,  always 
<<  be  willing  to  disclose  them  when  required. 


€i 


« I  am,  &c 

±st  Marchy  ±%Q±:' 


These  causes  having  been  heard  together  as  one 
cause,  the  Court  below  decreed  as  follows  :  '    . 

In  the  case  of  Trait  and  others  v.  Law  and  Cawpbett, 
'<  That  the  Complainants*  bill  be  dismissed.*' 
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nkTT       In  the  case  of  Laic  v,  Pratt  and  Mers,  that  the  Tk- 
k,  OTHSS8  fbndants  should  pay  to  the  Complainant  on  or  before 
V.        the  Ist  of  April,  1814,  $2B,SS^  SS,  bdng  the  original 
XAW      porchase  money  for  the  part  not  conveyed,  \rith  ihter- 
&  CAMP-  est  from  the  Sd  of  Diecember,  1794,  and  in  defanlt  there- 
of, that  the  mortgaged  property  should  be  sold  to  raise 
-  the  same,  &c. 

In  the  case  of  Pratt  and  oihers  v.  Duncanson  and  Wordy 
no  decree  appears  to  have  been  made. 

In  the  case  of  Campbell  v.  JPratt  and  others,  fassigii' 
us  cf  Morris,  Nicholson  and  OreenkaffJ  and  Jhincanson 
and  Ward,  the  Defendants,  Duncanson  and  Ward,  ne- 
ver answered  the  bill,  nor  was  it  taken  for  contess^i 
against  them,  nor  was  the  bill  dismissed  or  abated  as  to 
them,  but  the  Court  below  decreed  <<  that  Die  Defen- 
dants,''  Pratt  and  others,  <<  and  William  M.  Duncanson, 
^  and  Samuel  Ward,  release,  convey  and  transfer  to  the 
^  Complainant,  WiHiam  Campbell,  all  th^  interest 
M  and  estate  in  the  squares  and  lots  of  land  sold  under 
*<the  Complainant's  attachment,  as  mentioned  and  set 
«^  forth  in  his  bOl  ^  and  that  the  said  CompLsoBsnt,  bis 
<f  heirs  and  assigns,  be  forever  quieted,  in  ^e  title,  pes- 
«« session,  and  enjoyment  of  said  squares  and  lots, 
««  against  all  the  claims,  interest  and  estate  of  the  said 
«  Defendants." 

From  these  decrees,  Pratt  and  others  appealed  to  this 
Court. 

,  The  cases  were  argued  at  great  length  by  Joinss  and 
P.  B.  Key,  for  the  Jippellants,  and  by  J.  Law,  ¥.  S. 
Key  and  Pixkney,  for  the  AppeUees,  Law  and  Catxp- 
heU. 

In  the  case  oiLaw  v.  Pratt  and  others,  the  argument 
turned  dmost -entirely  upon  questions  of  fact. 

In  the  cases  of  Pratt  and  others  v.  Law  and  dampbeU, 
and  Campbell  v.  Pratt  and  others,  and  Ward  and  Duncan- 
son, the  following  questions  were  made : 

^  1.  Whether  Campbell,  by  the  judgment  of  condenutf- 
tion,  in  the  Court  of  Appeals  of  Maryland,  and  the  jiro- 
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ceedings  under  it,  ^icqaired  Itforris  and  Nicholson's  equi*    3?3il4TT 
ty  of  redemption  in  the  squares  attached  ?  &  othJbes 

v.. 

2.  Whether  J.  Miller,  the  assignee  of  Greenleaf,  hsi4  '    i«aV 
a  pr^or  equitable  lien  upon  the  squares  mortgaged  to  Dun-  ^  CAM^ 
canson^  to  the  extent  of  the  two  thirds  of  the  amount  of    Bj^uu 
the  bills  of  exchange  secured  by  that  mortgage  ? 

3.  Whether  Campbell  was  bound  to  disclose  the  con- 
sideration he  gave  for  Morris  and  Nicholson's  notes^ 
upon  which  he  obtained  the  attachments  ? 

P.  B.  KMYffor  the  ^ppeUants,  contended^ 

1.  As  to  the  first  point,  that  nothing  was  condemned 
under  those  attacliments,  but  the  legal  estate  of  Morri« 
and  Nicholson,  if  they  had  any. 

An  equitable  estate  is  not  liable  to  attachment  or  ^xer 
cution  under  the  laws  of  Maryland. 

The  judgment  of  the  Court  of  Appeals  of  Marylan^p 
in  this  case,  does  not  purport  to  condemn  the  equity  of 
redemption,  nor  to  designate  what  interest  in  the  lan^ 
Morris  and  Nicholson  had. 

It  appears,  by  the  letter  from  Judge  Rumsey,  the 
Chief  Judge  of  that  Court,  that  the  majority  of  the 
Court  was  of  opinion  that  the  covenant  in  the  mortgage 
to  Mr.  Law,  that  Morris,  Nicholson  and  Greenleaf 
should  quietly  enjoy  the  land  until  default  made,  gave 
them  a  legal  estate,  in  the  nature  of  an  estate  for  yearSf 
which  was  liable  to  condemnation ;  and  that  the  Court 
intended  to  condemn  nothing  more  than  the  le^al  estatet 
whatever  it  might  be,  which  Morris  and  NichcJson  had 
in  the  land  at  the  time  of  the  attachment.  That  it  was 
the  leg(d,  and  not  the  equitable  estate,  which  they  con* 
sidered  liable  to  condemnation,  appears  from  the  Ian* 
guage  of  the  judge.  <<  But  on  this*'  says  he,  (meaningf 
on  the  question  whether  an  attaclmient  ought  to  bo 
against  a  mortgagor's  interest)  <<  the  judges  gave  no  opi- 
<t  nion.  Sufficient'to  them  was  it,  that,  in  their  opiniony 
^^  any  interest  was  attachable,  and  upon  ejectmentf  this 
<<  -woidd  have  been  disdosedJ*  Now  no  interest  could,  ia 
Maryland^  have  been  maintained  ufon  ejectment,  but  a 
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PRATT    le^  estate ;  which  shows  that  the  Court  of  Appeds 

fc  OTHBBS  contemplated  the  condemnation  of  a  legal  interest  oiiJy. 

V.        This  is  sufficient  to  show  that  the  judgment  of  the  Court 

ULW    '  of  Appeals,  is  not  conclusive  evidence  that  the  equity  of 

&  CAfifP-  redemiition  of  Morris  and  Nicholson  was  aSected  hy  the 

BBix.     attachment 


Bjr  the  construction  which  the  Courts  of  Maryland 
have  uniformly  given  to  the  British  Statute  ofh  G.  ^9 
making  lands  in  the  colonies  liable  for  debts,  nothing 
but  the  legal  estate  is  liable  to  execution  at  law.  The 
rule  is  the  same  in  England,  %  A(k.  292,  Plunket  v.  Pen- 
sa/u  S  Jtk*  200,  Shirley  v.  Watts.  B  Atk.  7S9,  Burden 
V.  EStnnedy*  The  act  of  assembly  of  Maryland,  i794f, 
ch.  60,  sec.  10,  is  founded  upon  this  known  and  ackaow- 

.  ledged  rule  of  law.  It  recites  that,  <<  whereas  it  often 
^  occurs  that  persons  against  whom  judgments  or  decrees 
4t  are  obtained,  hold  and  possess,or  claim  lands,tenements, 
*^  or  hereditaments,  by  equitable  title  only,  and  the  credi" 
*^  tor  or  creditors  of  such  persons  are  often  without  reme* 
'<  dy,  either  at  law,  or  in  equity,"  and  then  goes  on  to  give 
the  chancellor  power  to  decree  a  sale  of  the  equitable  ti- 
tle ;  and  to  give  the  purchaser  ail  the  remedies  which 

•  the  person  had  whose  equitable  title  is  thus  sold. 

That  act  of  Maryland  in  1810,  (ch.  60)  which,  for  the 
'  first  time  subjected  equitable  estates  to  legal  process, 
was  passed  ten  years  after  the  judgment  of  the  Court  of 
Appeals  in  this  case,  and  is  strong,  if  not  conclusive 
evidence,  that  such  estates  were  not  before  that  time  lia- 
ble to  such  process. 

But  if  an  equity  of  redemption  be  liable  to  attachment, 
yet  the  Complainants  equity  is  prior  to  that  of  Camp- 
bell, for  they  had  a  prior  attachment,  in  the  name  of 
Greenleaf,  against  Morris  and  Nicholson,  which  was 
continued  until  they  obtained  an  assignment  of  that  equi- 
ty of  redemption,  which  was  the  object  of  their  suit  If 
I  attach  the  personal  property  of  a  man,  and  before  con- 
demnation he  sell  it  to  me  in  satisfaction  of  my  claim,  I 
am  under  no  obligation  to  proceed  with  my  suit  to  jud,s;- 
ment  I  have  already  obtained  the  fruit  of  my  action. 
If  he  does  voluntarUy  what  the  law  would  compel  bm 
to  do^  it  is  sufficient. 
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9.  As  to  the  prior  equity  of  Miller^  assignee  of  Green-  .  P]e^att.. 
leaf^  under  the  bankrupt  law  of  the  tJnited  States.  &  others, 

,  v.. 

Greenleaif  conveyed  bis  rights  in  the  .Washington  pro-    .  xiw  . 
perty^  on  the  13th  of  May,  1796,  with  certain  excep-  k,  camp- 
tions^  reservations,  and  conditions.  beuu. 

,  ...  .   /•     .    » 

That  conveyance  was  expressly  made  subject  to  this 

mortgage  to  Duncanson.    Ail  the  rights  of  Greenleaf, 

growing  out  of  those  exceptionsy  reservations,  and  coA^ 

ditions  were  assigned,  by  the  bankruptcy,  to  MiUer^ 

one  of  the  Defendadts  to  Campbell's  bill,  and  one  of  the 

Complainants  in  the  bill  against  Law  and  Campbell. 

The  bills  secured  by  the  mortgage  to  DuQcanso^ 
were  sold,  and  the  proceeds  equally  divided  between 
Morris,  Nicholson  and  Greenleaf,  each  of  wh,om  agreed 
to  take  up  one  third  of  the  amount  thereof  if  they  should 
return  protested.  They  returned  protested,  and  Grceft- 
leaf  was  obliged  to  take  up  the  whole,  l}jK>n  doing  this, 
he  requited  Duncanson  not  to  release  the  mortgage^ 
but  to  retain  it  ^s  his  security.  This  Duncanson  agreed 
to  do ;  and  thereby  became  a  trustee^  in  Equity,  of  the 
mqrtgage  for  the  benefit  of  Greenleaf. 

Ten  of  these  squares,  mortgaged  to  Duncanson,  had 
been  conveyed  by  Morris  and  Nicholson  to  Greenleaf 
in  June,  1796,  subject  to  Law's  and  Duncanson's  mort- 
gage— Morris  and  Nicholson,  therefore,  at  the  tini0  of 
the  attachment,  had  no  equity  of  redemption  in  those  ten 
squares.  Four  other  squares  are  claimed  by  Ashley, 
another  of  these  Defendants,  to  whom  Morris  and 
Nicholson  had  assigned  their  equity  of  redemption  prior 
to  Campbell's  attachment 

3.  As  against  these  Defendants,  who  are  seeking 
satsfaction  out  of  the  same  fund  with  Campbell,  he  ought 
not,  even  if  he  has  a  prior  lien,  to  be  permitted  to  en- 
force it  beyond  the  amount  of  what  he  paid  for 
Morris  and  Nicholson's  notes,  with  interest*  Equity 
will  not  permit  him  to  profit  by  our  loss.  **  Equality  is 
equity** — f  Maxims  in,  Equity,  p.  9. J  <*  A  stranger, 
<<  who  buys  in  a  prior  incumbrance,  shall  be  allowed 
^<  only  what  he  really  paidi  ^s  against  other  inciimbran- 
^<  cers." — ±  Vem.  VT6.    <<  But  as  against  the  owner  of 

VO^i.  IX.  61 
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TUkTT    <<  the  estate,  who  made  the  incumbrance,  or  his  heV)  he 
&  0THBB8  <<  shall  be  flowed  the  whole  that  is  due  upon  it.'' 

ULW  Morris  and  Nicholson,  it  is  true  could  not  set  up  this 

&  CAifP-  defence ;  but  we,  who  are  their  bona  Jide  creditors,  and 
BB£L.     assignees  of  their  equity  of  redemption  for  a   valuable 
«**      I  II     consideration,  have  a  right^to  redeem  Campbeirs  incum- 
brance by  paying  him  his  purchase  money  and  interest. 

F.  S.  Key,  for  Campbell,  relinquished  the  claim  as  to 
the  ten  squares,  conveyed  to  Greenleaf,  and  the  four 
squares  assigned  to  Ashley. 

As  to  Miller's  claim  to  a  lien  in  consequence  of  Green- 
lears  payment  of  the  bills,  he  contended  that  no  such 
tien  was  thereby  created,  or  could  be  created,  without 
an  actual  assignment  of  the  mortgage.  The  condiiioii 
of  the  mortgage  was,  that  Morris,  Nicholson  and  Green- 
leaf,  or  one  of  them,  should  take  up  the  blBs.  One  of 
.them  did  take  tip  tlie  bills  and  thereby  the  mortgage 
was  discharged.  The  lien  no  longer  existed,  and  the 
property  reverted  to  Morris  and  Nicholson. 

As  to  the  claim  that  Campbell  should  be  compelled  to 
take  only  what  he  gave  for  the  notes,  he  contended  tiiat 
the  judgment  of  the  Court  of  Appeals  bad  ascertained 
the  ampunt  of  tSis  debt,  and  that  the  judgment  could  not 
now  be  opened. 

As  to  the  question  whether  an  equitable  interest  could 
be  attached,  he  relied  upon  the  judgment  of  the  Coort  of 
Appeals  as  conclusive. 

As  to  the  prior  attachment  by  Greenleaf,  for  tike  use 
of  Pratt  and  others,  he  contended  that  it  created  no  lien 
in  as  much  as  it  was  not  prosejDuted  to  judgment.  That 
the  attachment  and  the  deed  of  assignment  could  not  be 
connected  together  so  as  to  preserve  the  inchoate  li«i 
which  was  commenced  by  the  attachment. 

FiNKKET,  on  the  same  side. 

Campbell  contends,  not  only  thait  he  has  an  equittMct 
but  a  kgal  ttUe.  His  attachment  gave  him  a  legal  ti^ 
to  an  equitable  thing.    If  it  did  not,  it  gave  liim  no  tith 
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Upon  the  ^at  princiides  of  justice,  reid  property  is  as     pbatt 
much  liable  for  a  man^s  debts,  as  personal.     Uses  were  &  othebs 
never  extended  in  England   until  the  statute  of  H.  $•   .     v. 
And  the  Courts  always  refused  to  extend  trusts  until  .the      i.aw 
statute  of  frauds  authorized  them  so  to  do.    Nor  could  &  camf- 
au  equity  of  redemption  be  affected  at  taw.  beuq. 

But  this  question  here  turns  wholly  upon  the  local  law 
of  Maryland,  and  the  construction  of  the  statute  under 
which  these  attachments  were  issued.  It  is  the  act  of 
1795,  ch.  hQi  W'hich  authorizes  a  justice  of  peace,  &c.  to 
issue  his  warrant  to  the  clerk  of  the  Court  requiring 
him  to  issue  an  attachment  <<  against  the  lands,  tenements^ 
goods,  chattels  and  credits"  of  the  debtor. 

The  single  question  is,  whether  these  were  the  lands 
of  Morris  and  Nicholson  at  the  time  of  the  attachment* 

From  the  time  of  the  colonization  of  Maryland,  its 
jurisprudence  has  been  divided  between  Courts  of  Law^ 
and  Courts  of  Chancery.  If  the  statute  speaks  the  lan- 
guage of  the  Courts  of  Chancery,  as  well  as  of  law,  the 
case  is  clear.  In  Chancery,  the  mortgagor,  and  not  the 
mortgagee,  is  owner  of  the  land.  The  equity  of  redemp- 
tion descends  to  the  heir;  the  testator  may  devise  it; 
his  wife  is  entitled  to  dower ;  the  husband  is  tenent  by 
courtesy ;  in  short,  the  mortgagor  is  owner  of  the  land^ 
as  against  all  the  world  except  the  mortgagee.  Tlje 
legislature,  by  its  acts,  speaks  to  the  whole  jurispru- 
dence of  the  state,  not  to  one  branch  only. 

A  trust  estate  was  liable  to  execution  and  attachment 
long  before.  Why  should  liot  an  equity  of  redemptioD 
be  equally  liable  ?  The  act  expressly  makes  credits,  lia- 
ble to  attachment,  which  was  as  contrary  to  the  course 
of  the  common  law  as  to  subject  equitable  interests  in 
land  to  condemnation. 

Lord  Mansfield,  in  a  case  in  Douglass's  reports 
fDovg.  610,J  says,  it  is  an  affront  to  common  sense  to 
say  that  the  mortgagor  is  not  the  real  owner.  The 
equity  of  redemption  is  the  substantial  ownership  in 
the  view  of  all  the  world. 

The  act  of  Maryland  in  ISiO^  applies  to  extcfuiiims 
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PRATT    only*  and  not  to  attachmentay  upon  equitable  interests  i& 
&  0THBB8  lands.    The  legislature  supposed  the  case   of  cMack" 
*    T.         ments  already  provide^  for. 

&  CAMP-      The  act  of  1794,  only  shows  tbatthelegi^lature  thought 
BEUU     equitable  interest  in  lands  ought  to  be  as  much  liable 
for  debts,  as  iegd  interests. 

They  also  thought  it  expedient  to  give  the  porchaser 
of  an  equitable  interest  under  the  decree  of  the  Court, 
all  the  remedies  legal  as  well  as  equitable  which  ttie 
debtor  formerly  had. 

The  case  of  Waters  v.  Stewart,  (1  Cam^s  Cases  tn  JSr- 
•  T9rf  47)  is  precisely  analagous  to  this.  The  statute  of 
I4ew  York,  upon  which  that  case  arose,  subjected  to 
execution,  <<  lafids,  tenements  and  real  estate  f*  under 
which  expressions,  it  was  decided  that  an  equity  of  re- 
demption, of  a  mortgage  in  fee,  was  liable  to  be  sold  by 
Til  tue  of  Si  fieri  facias. 

It  is  said  however  that  the  Court  of  Appeals  in  Bfa- 
iryland  was  of  opinion  that  the  covenant  for  quiet  et^oy^ 
nient  was  equivalent  to  a  lease  for  years,  which  is  a  te- 
eal  estate,  and  that  they  did  not  mean  to  condemn  any 
filing  more  than  that  legal  interest.  But  that  covenant 
created  no  legal  estate.  No  specific  term  was  mention- 
ed during  which  Morris  and  Nicholson  should  hold  it 
It  was  not  an  estate  for  years.  If  any  thing  was  con- 
demned by  the  judgment  of  the  Court  of  A^ieab,  it 
must  have  been  the  equity  of  redemption  ;  for  that  was 
the  only  interest  in  Morris  and  Nicholson  at  the  tune  of 
the  attachment.  To  that  equity  of  redemption,  Camp- 
bell acquired  a  legal  right. 

But  it  is  said  that  Campbell  purchased  the  notes  of 
Morris  and  Nicholson  at  a  discount,  and  ought  to  be 
.  permitted  to  enforce  his  lien  only  to  the  extent  of  his 
purchase  money  and  interest.  There  is  no  evidence  of 
the  fact;  but  if  there  was,  yet  if  he  was  guilty  of  no 
Yraud,  he  became  the  creditor  of  Morris  and  Nicholson, 
(o  the  full  amount  of  the  notes ;  he  was  pari  gradu  with 
the  other  creditors,  and  he  who  got  the  first  attachment 
was  in  the  best  situation.  Campbell  obtained  the  first 
effective  lien.    That  of  Greenleaf  was  only  incipient 
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It  was  abandoned  before  it  was  complete.    The  assien-     fratt 
ment  cannot  be  connected  with  it.    The  claim  underthe  &  other) 
attachment  is  a  claim  in  the  post;  that  tinder  the  assign-         t. 
ment  is  a  claim  in  the  per.    No  two  claims  can  be  mQ||      xaw 
distinct.    They  cannot  be  amalgamated^  nor  is  the  iff  &  CAifPr 
ter  a  continuation  of  the  former.    The  deed  does  not     beu. 
piirport  to  be  a  continuation  of  th^  lien ;  nor  could  it «_..—.«. 
transfer  what  Morris  and  Nicholson  did  not  possess. 
JV*on  dat  qtd  non  hapet. 

Bat  it  has  been  objected  that  the  Jadgment  cannot  be 
executed  by  a  Jien  facias,  which  is  applicable  only  (o 
legal  estates  in  possession.  But  if  the  condeotna^oh  ot 
an  equity  of  redemption  is  sanctioned  by  the  act,  the 
sale  of  that  equity  under  a  Jien  facias  is  equ^y  sinm> 
tioned.  The  one  is  a  necessary  consequence  of  the  othr 
er.  An  execution  is  as  natural  to  a  decree  in  equity  as 
to  a  judgment  at  law.  In  both  cases  the  thing  is  to  be 
taken  to  satisfy  the  debt 

This  is  no  longer  a  mere  equitable  lien.  It  i?  a  right 
of  property,  derived  from  the  attachment,  the  judgmeiitf 
the  execution,  the  sale,  and  the  purchase,  which  it  maj 
be  necessary  for  a  Court  of  equity  to  effectuate ;  but 
the  right  is  a  legal  right. 

This  was  a  proceeding  in  remj,  and  the  judgment  of 
the  Court  of  Appeals  of  Maryland,  is  conclusive  a^^nst 
all  the  world. 

As  to  the  rule  cited  from,  Maodms  in  Equity f  p.  9,  and 
found  also  in  1  Vem.  479,  that  «  a  stranger  who  buy^ 
•«  in  a  prior  incumbrance  shall  be  allowed  only  what  he 
<<  really  paid,  as  against  other  incumbrancers  j*^  its  au- 
thority is  doubtful. ,  It  is  questioned  by  two  cases  ;  one 
in  Salkuld,  cited  in  the  margin ;  and  the  other  in  2  Jtk. 
B^s  Mullet  V.  Park.  And  the  doctrine  applies  only  to 
agents,  trustees,  heirs  at  law,  or  executors. 

Campbell's  incumbrance  was  a  legal  one.  He  had  a 
statute  title. 

P.  B.  Ki^Yf  in  reply. 

There  cannot  be  a  legal  title  to  an  equitable  thing.    It 
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PRATT    is  a  solecism*    No  legal  ri^ht  can  exist  without  a  legal 
k.  OTHEBS  remedy.    It  is  true  there  may  be  tenant  by  courtesy  in 
V,        M  equity  of  redemption ;  but  he  has  no  legal  estate. 
XAW      ft  has  a  just  title,  but  it  is  an  equitable  title.    His  re- 
ft CAMP-  medy  is  in  equity^  and  not  at  law.    A  trust  estate  may 
BEUU     be  sold  under  ^>JkrifaciaSf  because  such  a  proceeding  is 
■  ■      expressly   authorized  by  the  statute  of  frauds.    The 
general  rule  is  that  equitable  rights  must  be  enforced  bjr 
.   equitable  means*  and  legal  rights  by  legal  means. 

The  case  in  New  York  was  decided  upon  the  statute 
of  that  state,  and  a  long  previous  practice  under  the  sta- 
tute of  5  C.  2,  c.  7. 

The  judgment  of  the  Court  of  Appeals  of  Maryland^ 
does  not  purport  to  decide  what  sort  of  a  title  Morris 
and  Nicholson  had  in  the  property  attached.  It  was 
sufficient  for  them  that  Morris  and  Nicholson  were  in 
possession.  They  considered  that  possession  under  a 
covenant  for  quiet  enjoyment,  as  a  legal  estate ;  and  that 
gave  judgment  of  condemnation  in  order  that  Campbell 
might  make  out  his  title  in  ^ectnunt.  So  says  the  Chief 
Judge  of  that  Court  in  his  letter*  and  that  opinion  is 
perfectly  consistent  with  the  terms  of  the  judgment.*  No 
inference  can  be  drawn,  from  the  judgment,  that  the 
Court  was  of  opinion  that  an  equity  of  redemption  was 
subject  to  attachment ;  and  the  judge  affirms  that  on 
that  point  the  Court  gave  no  opinion.  The  point  is 
therefore  entirely  open  for  discussion.  No  case  has 
been  produced  from  Maryland  in  which  ?.n  equity  of  re- 
demption has  been  sold  under  tijierifacias  or  atUu:hment» 
The  want  of  such  a  case  is  strong  evidence  of  .the  uni- 
Tersal  opinion  of  the  Courts  of  judicature  in  Maryland 
lipon.  that  poiutj  and  the  statutes  of  1794*,  c.  60,  and 
1810,  c.  160,  seem  conclusively  to  show  what  was  the 
opinion  of  the  legislature. 

March  11.  Johnson,  J.  delivered  the  opinion  of  the 
Court  as  follows : 

In  order  to  present  a  distinct  view  of  the  numerous 
questions  which  arise  out  of  this  intricate  and  volumi- 
nous case,  we  will  pursue  them  through  a  history  of  the        I 
transactions  in  which    they  originated,  and  consider       * 
them  in  order  as  they  occur. 
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It  is  ^ell  known  that  at  the  founding  of  this  city^  the    fratt 
proprietors  of  the  soil  gratuituoiisly  relinquished  a  pro-  &  others 
portion  of  their  property  to  commissioners  appointed  to        y. 
receive  it.  laI^t  j 

&  CAMP- 

Morrisy  Nicholson  and  Greenleaf  purchased  city  beix. 
lands  to  the  amount  of  fifty  millions  of  square  feet,  to 
which  quantity  they  wen*  entitled  on  the  3d  of  Decem- 
ber, 1794.  Of  this  quantity,  6,000  lots  were  purchased 
from  the  commissioners ;  220  lots  of  Dariiel  Carroll,  and 
the  residue  of  other  persons  not  necessary  to  be  specified 
in  tbis  case* 

In  the  agreement  with  the  commissioners  they  stipu- 
late to  chuse  the  lots  by  squares ;  to  build  twenty  houses 
per  annum  for  seven  years ;  and  until  the  year  ±796, 
not  to  sell  without  the  building  stipulation. 

* 

In  the  agreement  with  Carroll,  the  division  was  to 
take  place  by  lots ;  not  by  selection,  but  aUemately  in  or- 
der ;  and  a  variety  nf  building  and  other  stipulations 
were  entered  into,  which  not  being  complied  with,  Car- 
roll re-entered  on  his  land^  and  the  contract  was  finally 
abandoned. 

On  the  Sd  of  Decemher,  1794b,  Law  entered  into  a 
contract  with  Morris,  Nicholson  and  Greenleaf  for  the 
purchase  of  2,400,000  square  feet  of  city  land  at  the 
rate  of  five  pence,  Pennsylvania  currency,  per  foot,  for 
which  Law  paid  them  {.50)000,  and  took  their  bond  to 
convey  him  that  quantity  of  land,  in  the  penalty  of 
1.100,000.  ' 

To  secure  this  bond  the  mortgage  was  given  which  is 
the  principal  subject  of  these  suits. 

On  the  ISth  of  May,  1796,  Greenleaf  conveyed  all 
his  estate  and  interest  in  th»  Washington  lands  to  Morris 
and  Nicholson,  who  on  the  26th  of  June,  1797,  executed 
an  assignment  of  all  their  interest  to  these  Complainants, 
(Pratt  and  others).  Greenleaf  afterwards  becoming 
bankrupt,  John  Miller,  one  of  these  Complainants,  was 
made  his  assignee. 

In  the  several  bills  and  answers  relative  to  these  trans* 
i  actions^  there  are  various  contradictory  assertions  on 
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»»i-rr    the  wbject  oT  fraod ;  but  as  tliere  is  no  cviflence  to  mb- 
i^iSLtB  tS.  wii  charee  of  that  kind,  and  all  the  various  writ 
*  T^  SS  eiecatefbetween  the  parties  appear  /*«•,  "mm- 
tlV      pShed  and  reconcilable,  we  shall  whoUj  reject  the  con- 
i  clL-  Station  of  that  subject,  and  dispose  of  the  case  «y» 
i.^   SSequiTocal  meaning  of  the  contt^te  of  ^e,«rt^^ 
and  ttoU-  various  acts  which  have  rdaUon  to  the  execu- 
tion  of  those  contracts. ' 

By  the  bond  to  make  tiQes,  dated  Dec.  S,  1794,  M«- 
ris,  Nicholson  and  Greedeaf,  are  simgy  bound  to  m^c 
mes  to  Law,  for  the  specified  quantoty  of  land  in  fte 
ay  of  Washington,  leaving  the  situation  of  it,  aiid  the 
m«Ie  of  selection  entirely  undefined,  and  of  ceursc  re- 
taining it  to  themselves. 

On  the  day  foUo^ng,  the  same  parties  eabae^  mto 
•rticles  of  ajjeement,  having  rdation  to  objecte  which 
Upear  not  fohave  entered  into  their  contemp^ton 
onSnaUy*  ^^  which,  on  the  face  of  them,  be«  the  ap- 
peSince  of  perfect  reciprocity.  An  opUon  is  oven  to 
law  to  decline  his  purchase  in  eighteen  monflis,  ana 
Law  stipulates  that  if  he  should  "otthen  dectae  it,  he 
shall  be  bound  to  improve  every  third  lot  P«™n?"t  to 
the  original  contract  of  Morris  and  Gteenlcal  with  the 
Commissioners,  in  a  specified  time. 

On  the  10th  of  March,  1795,  Law  purchases  other 
concessions.  By  relinquishing  his  right  of  d««lming  the 
purchase,  he  is  aUowed  the  right  of  selecting  tiie  proper- 
ty to  be  conveyed  to  him  «  excepting  water  property, 
««  and  excepting  such  squares  as  are  now  appropriated, 
«  or  respecting  which  the  said  Morris.  Nicholson  ami 
«  Greenleaf  have  made  arrangements."  A  list  of  tfie 
excc^  squares  is  subjoined,  numerically  distingmsbed. 

Morris,  Nicholson  and  Greeideaf  also  stipulate  to  »■ 
cure  Law  in  the  discharge  of  their  contract  by  a  iMrt- 
gage  of  other  lands  in  tiie  ci^  «  which  are  now  u»  ttar 
•«  possession,  until  tiiey  cmi  give  good  and  sufficient  um^ 
«<  to  the  said  Law,  of  such  property  as  he  may  seleo 
«  and  of  which  the  titles  are  not  already  vested  m  then. 
hut  Law  is  to  select  by  squares;  to  select  in  nine^  d*^ 
and  to  build  in  conformity  with  Morris  and  GreenW 
contract  with  the  commissioners. 
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From  Uiis  contract  emanated  the  mortgage  of  the  4th    pratt 
of  September,  1795.  &  others 

V. 

It  was  evidently  incumbent  on  Law  to  make  his  selec-      %kvr, 
tton  in  ninety  days,  or  shew  some  adequate  cause  to  ex-  &  camp- 
cuse  him  from  the  discharge  of  that  part  of  his  agree-     ii^LL. 
ment.    The  evidence  that  he  did  make  his  selection  in  - 
the  prescribed  time  is  contained  in  his  amended  answer, 
drawn  from  him  by  express  allegations  in  the  bill,  and  an 
exception  to  his  answer,  in  which  he  swears  that  his  se- 
lection was  made  in  due  time,  and  that  a  copy  of  his  se- 
lection, thus  made,  was,  in  due  time,  communicated  to 
tliQ  other  parties.    This  fact,  therefore,  being  uncontra- 
dicted by  any  evidence,  and  confirmed  by  the  solicitude 
expressed  by  Law,  in  all  his  correspondence,  to  obtain 
his  titles^  must  be  considered  as  established,  and  throws 
upon  the  opposite  party  an  obligation  to  shew  either^ 
that  he  complied  with  the  selection  so  made,  or  some 
sufficient  reason  why  it  was  not  complied  with.    For 
these  purposes  they  contend  that  it  was  in  part  complied 
with,  and  that  it  was  the  fault  of  Law  himself  that  it  was 
not  wholly  complied  with. 

It  appears  that  on  the  IMh  of  March,  1796,  there 
were  conveyed  to  Law,  792,939  square  feet  of  ground  ; 
and  on  tlie  20th  of  July,  1797,  1,155,857  square  feet. 

In  these  conveyances  Law  acquiesces,  with  two  ex- 
ceptions ; 

1.  That  128,223  square  feet  contained  in  squares 
727,  789,  and  729  have  since  been  recovered  of  lum  by 
due  course  of  law : 

2.  That  in  the  computation  of  square  feet  supposed  to 
be  conveyed  to  himf  are  included  the  superficies  of  the 
alleys  passing  through  those  squares  in  which  the  entire 
squares  were  not  conveyed. 

To  understand  this  objection  it  is  necessary  to  remark 
that,  in  the  division  between  the  commissioners  and  the 
proprietors,  it  frequently  happened  that  several  lots  in 
a  square  were  assigned  to  the  proprietor.  In  the  selec- 
tions made  by  Morris  and  Nicholson,  and  in  those  made 
by  Law,  the  exigency  of  the  agreement  to  chuse  by 
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aquarea  was  cpnsidci:ed  as  gratified  by  the  choice  of  all 
&  OTHftKs  that  part  of  a  square  which  had  been  allotted  to  the  com- 
r.        missiouers. 

LAW 

.  &  CAMP-       To  the  first  exception,  the  assignees  reply  that  Law 
BRU.     was  conusant  of  the  defect  of  title  in  the  squares  allud- 
»  ed  to ;  that  he  took  them  with  his  eyes  open,  and  there- 
fore cannot  now  claim  indemnity. 

But  we  do  not  subscribe  to  this  opinion.  There  is  no 
eviilence,  in  the  case,  that  he  did  agree  to  take  these 
squares  ciun  anere*  The  letter  of  the  1st  of  September, 
1799»  proves  nothing  of  the  kind.  The  condition  of  the 
obligation  is  not  complied  with  by  a  conveyance  of  a  de- 
fective title. 

The  obligation  to  convey  a  good  and  sufficient  title 
with  a  general  warranty  will  carry  with  it  the  obliga- 
tion to  refund  in  case  of  eviction.  Law's  knowledge  of 
the  incumbered  state  of  the  title  is  of  no  consequence 
whilst  tlie  opposite  party  was  under  an  obligation  to 
make  that  title  good,and  sufiicient  The  assignees  are, 
in  this  retjpecty  in  no  better  situation  than  the  original 
parties.  Their  rights  and  interests  are  altogether  sub- 
ordinate to  those  of  l^aw.  1'hey  take  the  property  ia 
every  respect  incumbered  with  the  obligation  to  make 
good  the  contracts  of  Morrjs^  Nicholson  and  Greenleaf 
with  him,  not  oaly  on  general  principles,  but  by  express 
exception  in  favor  of  existing  hens  and  incumbrances. 

With  regard  to  the  allowance  for  the  superficies  of  the 
alleys,  we  remark,  that  if  the  alleys  be  comprized  under 
the  denomination  of  streets,  the  conveyance  of  the  ground 
which  they  cover  would  be  void,  and  unquestionably 
will  not  amount  to  a  gratification  of  the  contract  But 
from  tlie  president's  instructions  of  the  17th  of  October^ 
1791,  there  is  reason  to  think  that  they  were  rights  of 
way  appurtenant  to  the  lots  of  each  square  respectively. 
If  this  claim  of  Law's  extended  to  the  alleys  in  those 
Squares  of  which  the  whole  was  conveyed  to  him»  there 
would  be  some  ground  for  disputing  it.  But  as  it  is 
confined  to  those  squares  only  in  which  the  right  could 
not  be  merged,  because  some  one  or  more  of  the  lots  were 
the  property  of  another,  we  think  the  allowance  ought 
to  be  made ;  for  7. aw  certainly  has  not  acquired  a  title 
in  fee  simple  in  those  alleys* 
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3.  It  is  contended  that  it  was  in  Law^s  power  to  have     pratt 
obtained  a  full  performance ;  and  they  charge  him  with  &  others 
various  acts  to  which  alone  they  attribute  the  non-com-        v, 
pliance  on  their  part.  xaw 

tc  CAMP- 

1.  His  frequent  varying  of  his  selections.  bell. 

On  this  subject  there  is  a  great  variety  of  evidence  and 
many  contradictory  allegations.  But  upon  the  whole^ 
it  appears  that  after  acquiescing  in  a  number  of  chan- 
ges, the  selections  about  the  last  of  the  year  1796,  set- 
tled down  to  699,  696,  and  half  of  74<S,  and  the  deficieti- 
cy,  if  any,  to  be  supplied  oujb  of  squares  730,  and  north 
of  697. 
• 

But  Law's  inclination  to  vary  his  selections  furnishes 
no  sufficient  excuse  5  for  a  tender  of  a  conveyance  con- 
fonuably  to  any  one  of  those  selections  would  have  been 
a  performance. 

On  the  5th  of  December,  1796,  it  appears  a  deed  was 
tendered  and  this  is  asserted  ^to  have  been  a  legal  per- 
formance of  their  part  of  the  agreement.  Law  contends 
that  it  was  not  because  it  contained  the  building  stipula- 
tion, a  distinct,  indeperfdcnt  contract,  and  which  ought 
not  to  have  been  made  a  part  of  this  conveyance.  This 
question  appears  at  that  time  to  have  been  submitted  to 
counsel  and  decided  in  favor  of  Law.  Whether  correct- 
ly  or  not,  it  is  now  too  late  to  enquire  ;  for  it  appears 
to  have  been  acquiesced  in,  and  conveyances  executed  for 
nearly  the  whole  of  the  same  land  which  was  contained 
in  the  tendered  deed.  The  (conveyance  tendered  canhot, 
even  if  in  unexceptionable  form,  be  now  considered  as  a 
performance  for  the  balance  unconv^yed,  since  the  land 
contained  in  it  constitutes  a  great  part  of  that  for  which 
credit  is  given  upon  the  agreement ;  and  after  receiving 
conveyances  in  a  different  form  it  is  surely  too  late  now 
to  contend  for  the^sufficiency  of  those  tendered.  . 

S.  It  is  contended  that  the  selection  of  squares  696 
699,  and  743  was  not  sanctioned  by  the  contract  of 
March,  1795,  and  therefore  Morris  and  Nicholson  were 
under  no  obligation  to  convey. 

It  appears  that  these  squares  were  situated  in  Carrol's 
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raiTT    landy  and^  in  the  division  between  Carroll  and  the  Conv- 
h  0TH£B8  missionersy  were  assigned  to  the  former.      They  thus 
V.         became  a  part  of  that  land  out  of  which  Morris  and 
I.AW      Nicholson  were  to  be  entitled  to  have  conveyed  to  them 
&  CAMP-  their  2^  lots,  and  it  is  contended  that  Law's  right  of 
B££U     selection  could  not  extend  to  these  lots  because  they 
^^mmm^m^mm  wcce  to  be  assigued  alternately ;  whereas  Law's  right  of 
selection  was  to  be  made  by  squares  out  of  those  in 
which  Morris  and  Greenleaf,  had  the  right  of  selection. 
It  flippears  however*  that  Morris  and  Nicholson  acquies- 
ced in  Law's  right  to  select  from  Carroll's  land,  and  in 
a  letter  of  March  IQth,  1797^  explicitly  acknowledges  it 

The  solution  of  this  apparent  inconsistency  is  to  be 
{bund  in  an  observation  previously  made  on  another 
point  in  this  case.  A  selection  by  squares  was  in  prac- 
tice considered  bj  these  parties  as  complied  with  when 
made  ot  all  those  lots  contained  in  any  given  square 
which  were  owned  by  the  party  bound  to  convey.  There 
could  then  be  no  reason  for  excluding  Law  from  enjoy- 
ing his  right  of  selection  from  among  the  squares  con- 
tained in  Carroll's  land.  The  objection  certainly  comes 
too  late  at  this  day.  In  Morris's  letter  to  Mr.  Crancfa, 
of  February  SSd,  1796,  is  contained  ao  express  recogni- 
tion of  the  correctness  of  that  selection,  or  at  least  oC 
his  acceptance  of  it  in  lieu  of  one  more  correctly  made. 

This  act  with  its  attendant  consequences  must  be  con- 
sidered by  this  court  as  giving  legitimacy  to  the  selec- 
tion though  it  had  been  otherwise  indefensible.  Had 
Law  been  then  informed  that  tiiis  selection  was  not  au- 
thorised by  con- ract  he  would  have  been  thrown  on  his 
right  to  amend  his  selection,  at  a  time  when  he  might 
have  done  it  with  little  prejudice  to  his  interest.  But  at . 
e  this  time  it  is  surely  too  late  to  retract  an  assent  given 

nearly  twenty  years  ago. 

With  regard  to  the  two  other  squares  selected,  as  it 
was  only  provisional,  to  make  up  any  deficiency  that 
might  exist  after  conveying  the  three  positively  selected ; 
until  the  three  absolutely  chosen  were  conveyed^  nothing 
final  could  be  done  with  these. 

The  last  objection  is  founded  on  Law's  failure  to  com- 
ply with  his  building  contract. 
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But  to  this  we  answer  :  Law  was  not  restricted  as  to    fb^ttt 
the  specific  lots  on  which  the  buildings  were  to  be  erect-  &  others 
ed.    This  choice^  therefore^  extended  over  the  whole,        v. 
and  the  obligation  was  not  complete   until  the  whole      I4AW 
land  was  convened  to  him.     We  are  of  opinion  that  the  &  camf- 
selectipn  was    sufficiently  proved  ;    and  that  Morris,     bell. 
Nicholson  and  Greenleaf  were  in  default  with  regard  to  -.—.——« 
the  deficiency  of  land.     On  them,  therefore,  must  fall  the 
consequences,  of  a  state  of  things  produced  by  their  own 
default. 

But  there  are  other  reasons,  furnished  by  the  case,  in 
support  of  this  opinion. 

Law  had  advanced  very  considerably  in  the  discharge 
of  his  building  contract.  He  asserts  (and  it  is  hardly 
possible  to  believe  otherwise)  that  he  was  originally  in- 
duced to  enter  into  that  stipulation  in  consideration  of 
similar  stipulations  entered  into  by  Morris^  Nicholson, 
and  Greenleaf  with  the  Commissioners  and  Carroll,  and 
nrgestheir  failure  as  hisexcuse  inpart  for  desisting  from 
building.  But  be  this  as  it  may,  it  is  impossible  for  the 
ingenuity  of  man  to  devise  any  expedient  by  which  a 
mean  of  comparison  can  be  resorted  to  that  would  ena- 
ble this  Court,  or  a  Jury  to  ascertain  the  injury  result"* 
ing  from  this  cause,  or  the  sum  in  damages  by  which  it 
may  be  compensated.  We  therefore  put  the  building 
contract  entirely  out  of  the  case. 

It  then  only  remains  to  decide  what  remedy  Law  is 
entitled  to. 

It  is  contended  in  behalf  of  Morris,  Nicholson  and 
Greenleaf  that  it  should  be  by  specific  performance  or 
by  an  issue  quantum  damnijlcatus  ;  that,  at  any  rate,  it 
should  not  be  by  a  decree  to  refund  the  purchase  money 
with  interest,  as  the  value  of  the  residue  was  necessari- 
ly diminished  by  the  gratification  of  so  large  a  propor- 
tion of  his  right  to  select. 

V 

To  obtain  a  specific  performance  is  no  object  of  Law's 
bill ;  it  is  incumbent  on  the  opposite  party  therefore  to 
shew  some  ground  of  right  to  force  such  a  decree  upon  . 
him.    But  considering,  as  we  do,  that  Law  is  not  in  de- 
fault, there  can  be  no  reason  to  decree  a  specific  perfor- 
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nUTT    mance  when  every  thing  shews  that  it  would  be  prodiK.- 
It  OTHEBfl  ti ve  of  nothing  but  loss.     Besides,  a  specific  performance, 
V.        such  as  would  answer  the  ends  of  justice  between  these 
lAW      parties^  lias  now  become  impossible.    Carroll's  property 
ft  CAMP-  is  resumed ;  a  large  proportion  of  the  land,  lairchased  of 
BBliK.     the  Commissioners,  sold  under  legal  process,  and  thus 
■  the  benefit  of  selection  so  diminished  that  if  performance 

were  to  take  place,  it  must  take  place  stripped  of  this  its 
BDost  raluable  appendage ;  whilst  the  diminution  of  the 
Taliie  of  property,  and  the  change  of  circumstances,  pro- 
duced by  a  lapse  of  twenty  years,  would  render  it  mock- 
ery to  call  any  execution  specific. 

An  issue  quantum  damnifieatus  it  is  certainly  compe- 
tent to  this  Court  to  order  in  this  case  ;  but  it  is  not  con- 
sistent with  the  equity- practice  to  order  it  in  any  case 
in  which  the  court  can  lay  hold  of  a  simple,  equitable^ 
and  precise  rule  to  ascertain  the  amount  which  it  ought 
to  decree.  ♦  ^  , 

In  this  case,  the  failure  on  the  part  of  Morris,  Nichol- 
son and  Greenleaf,  certainly  was  as  early  as  December, 
1796,  at  a  time  when  there  Is  no  reason  to  suppose  thstt 
any  diminution  in  tlie  value  of  property  bad  taken  place. 

And  as  to  the  argument  that  the  value  of  the  rigbt  of 
selection  diminished  in  proportion  to  the  exercise  of  it ; 
that  each  subsequent  choice  was  of  leas  value  than  the 
preceding,  ^'e  think  it  is  a  sufficient  answer  that  Law 
never  appears  to  have  enjoyed  the  full  benefit  of  his 
right  of  selection  in  consequence  of  the  difficulties  which 
appear  at  all  times  to  have  obstructed  his  getting  titles 
from  the  Commissioners  or  others.  And  finally  when 
bis  choice  settled  down  upon  the  squares  727  789  and 
729,  and  on  CarroU^s  squares  696,  699,  and  half  of  743, 
he  was  evicted  from  the  three  former,  and  never  coold 
get  the  titles  to  the  three  latter.  Now  these  squares 
nearly  make  up  his  deficiency  and  there  is  reason  to  bc- 

,  lieve  they  are  among  the  most  valuable  of  his  choice.    At 

any  rate  they  appear  to  have  been  the  favorite  objects  of  his 
choice.  We  are  therefore  of  opinion  that  the  rule  of  equity 
in  this  case  is  that  adopted  by  the  Court  bdow ;  to  wit, 

'  refunding  at  the  rate  of  purchase  according  to  the  quas- 

tity  actually  deficient ;  but  that  interest  is  to  be  calcuk- 
ted  only  from  tbe  time  when  the  selections  were  finalfly 
madeji  which  we  fix  at  1st  of  Januiryy  1797. 
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'With 'regard  to  the  actual  deficiency  it  is  lindetstped    fba7T 
that  there  will  be  no  ditiiculty  in  adjusting  it  as  the  &  othsbb 
measurement  and  calculations  of  Mr.  Ring  will  be  ac-        v* 
quiesced  in..  l^iW 

&CAMP- 

We  must  next  determine  in  what  manner  the  money     B£XA» 
to  be  decreed  to  Law;  in  pursuance  of  the  foregoing  •-— -— -^ 
principles^  is  to  be  raised  from  the  mortgaged  premises; 
and  this  leads  us  to  the  connexion  between  the  interests 
of  Law>  and  those  of  Campbell^  and  J)uncanson. 

Campbell  was  holder  of  the  negotiable  paper  ot  Mor- 
ris ^nd  Nicholson  to  a  considerable  amount. 

Greenleaf  had  conveyed  to  Morris  and  Nicholson  all 
his  interest  in  the  mortgaged  premises,  so  that  each  of 
them  was  entitled  to  an  undivided  half  part  of  the  eq'ui^ 
of  redemption.  Campbell  sued  out  an  attachment  against 
Morris  and  Nicholson  severally,  under  the  lawsof  Mary- 
land, (as  this  part  of  the  District  was  then  under  the 
jurisdiction  of  Maryland)  and  had  it  levied  on  aundry 
of  these  mortgaged  squares,  specifically  designating 
them  by  their  numbers.  An  issue  was  made  up,  and  at 
the  trial  before  the  Court  to  which  the  writ  was  returna- 
ble, the  question  was  distinctly  made  whether  the  equita- 
ble interest  of  the  Defendants  in  these  squares  was  the 
subject  of  attachment.  That  Court  decided  that  they 
were  not ;  and  the  Plaintiff  appealed  to  the  Court  of  Ap- 
peals to  have  their  jiidgment  reversed. 

On  the  hea:  ing  before  the  Court  of  Appeals  tiie  deci-  ^ 
sion  of  that  Court  is  reversed  and  the  squares  attached 
are  specifically  and  numerically  condemned  to  satisfy  , 
the  debt  due  to  Campbell.  And  finally,  process  issues 
out  oC  that  Court,  to  the  sheriif  of  the  county,  reciting 
the  attacliment  and  condemnation  of  these  squares,  de- 
scribing them  with  equal  precision,  and  commanding 
the  sheriff  to  make,  from  the  said  lands,  the  money  ne- 
cessary to  satisfy  the  judgment.  Under  this  writ,  the 
squares,  so  condemned,  were  sold  ;  Campbell  becomes 
the  purchaser ;  and  Law,  at  the  instance  of  Campbell^ 
and  without  the  privity  of  the  assignees,  executes  a  re- 
lease, to  Morris  and  Nicholson,  which  is  put  on  record  ; 
at  the  same  time  taking  a  bond  of  indemnity,  fi-om 
Campbell,  against  all  consequences  that  might  result 
from  this  act. 
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VftAiTT        Much  ability  has  been  exhibited  in  argmnent  on  Vm 

it  6THBIIS  question  whether  an  equitable  interest  in  lands  and  ten- 

V.        ements  be  the  subject  of  attachment  under  the  laws  of 

XAW      Maryland.    But  we  are  of  opinion  that  we  are  not  now 

ft  GAMP-  at  liberty  to  enter  into  the  consideration  ctf  that  question. 

The  decision  of  the  Court  of  Appeals  is  final  and  concla- 

-  sive  on  this  point    The  question  was  fully  brought  be- 

fore  them  ;  and  although  it  had  not  fixed  the  law,  would 

have  fixed  the  fate  of  these  lands  beyond  reversal. 


Some  doubt  is  entertained/ by  one  member  of  the 
Court,  whether  the  laws  of  Maryltad  go  farther  than 
to  authorise  the  condemnation  of  this  interest  to  satisfy 
the  judgment  so  as  to  leave  the  PlaintiflT  still  under  the 
necessity  of  applying  to  an  equitable  tribunal  to  effect  a 
sale. 

But  the  majority  are  of  opinion  thatthe  attachment-actt 
in  making  this  interest  tangible,  makes  it  subject  to  the 
ordinary  process  of  the  Law^Courts,  and  that  in  vesting. 
in  the  courts  in  which  the  condemnation  takes  place,  the 
power  to  issue  execution  as  in  case  of  other  judgments^ 
it  has  left  it  with  those  Courts  so  to  fashion  it3  process 
as  to  meet  the  exigency  of  each  ca<«5.  In  this  case,  the 
very  special  nature  of  the  execution  shews  that  it  has 
been  fashioned  with  great  care  and  learning.  Wc  there- 
fore hold  the  sale,  under  this  execution,  to  be  valid. 

Some  conclusion^  were  attempted  to  be  drawn,  in  fa- 
vor of  the  assignees,  from  the  inadequacy  of  the  price  at 
which  the  property  sold,  and  from  the  following  state 
of  facts  :  Greenleaf  had  issued  an  attachment,  to  the 
use  of  the  assignees,  against  this  property  of  Morris 
and  Nicholson,  a  day  prior  to  that  of  Campbell.  Sub- 
sequent to  that  of  Campbell,  Morris  and  Nicholson  as- 
assign  all  their  interest  in  this  property  to  these  assign- 
ees. GreenleaPs  attachment  was  never  prosecuted  to 
judgment. 

It  is  contended  that  this  union  between  the  prior  liea 
and  the  interest  attached,  defeats  the  immediate  lien. 

But  we  cannot  admit  this  conclusion. 


PEBRUART  TBRM  ItiB  MS" 

Levying  an  attachment  baa  the  double  effisct  of  creat-    ^^tATT 
ing  a  Ueo  and  instituting  an  action*    But  the  Ken  is  on-  ^  oTHSBa 
]y  inchoate  ;  it  awaits  the  judgment  of  the  Court  for  its        ^^ 
consummatii^iy  and  must  fall  with  the  suit.    To  decide      ^  >^ 
otherwise  would  be  to  permit  the  Defendants  by  collu-*  ^  c4mf- 
sion,  or  bis  own  act^  to  nullify  the  lien  of  the  subsequent     ji^i^^ 
altacbment. 


»mmm 


As  to  the  inadquacy  of  price^  the  evidence  is  full  to 
shew  that  it  was  produced  altogether  by  the  steps  taken 
by  the  agents  of  the  assignees  to  embarrass  or  prevent  . 
the  sale^  and1>y  the  supposed  weight  of  the  incumbran- 
ces resting  upon  the  land.  In  this  re^ct,  therefore^ 
there  is  no  iifiputation  to  be  cast  i^n  Campbell. 

With  regard  to  the  release5  it  is  very  evident  that»  as 
it  was  never  acc^epted  by  the  assignees,  it  ought  in  no 
wise  to  operate  to  their  prejudice ;  nor  ought  Cam|beU 
to  derive  any  benefit  ft*om  it,  as  it  was  gratuitously  pro- 
posed by  him  under  an  arrangement  with  Law.  Give 
efficacy  to  this  release,  and  consider  how  it  will  operate. 
Campbell  purchases  at  a  reduced  price,  subject  to  an  . 
iacumbrance ;   but  give  effect  to  this  release  and  he 

holds  an  absolute  fee  absolved  from  all  incumbrance. 

I 

Again,  the  property,  mortgaged  to  Law,  is  liable  for 
the  whole  amount  to  be  raised  for  his  indemnity  ;  but 
give  efficacy  to  this  release,  and  whilst  Campbell  ac<* 
quires  an  unincumbered  estate,  on  the  one  hand ;  on  the 
other,  the  residue  of  the  mortgaged  property,  (that  o£ 
which  the  assignees  have  not  been  deprived  by  sale  of 
the  sheriff,)  must  be  sacrificed  to  raise  the  money  due  to 
Law.  From  this  it  will  follow,  either  that  a  ntealile 
abatement  should  be  made,  by  Law,  proportionate  to  tilie 
squares  by  him  released  to  Campbell,  or  that  those  ^ 
squares  should  contribute  their  due  proportion  towards 
paying  Law. 

Before  we  proceed  to  apply  these  principles  to  the  fi- 
nal disposal  of  the  case,  it  is  necessary  to  shew  in  what 
manner  the  interests  of  Doncanson  and  Ward  become 
Involved  with  those  of  these  other  parties. 

Doncanson  at  the  request  of  Morris^  Nisbdaoik  and 
VOL,  IX.  ^63 
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.         Gretnleftfy  and  for  Uieir  use*  drew  bills  oa  a  vari^  ef 
•  correspondento  to  the  amount  of  ±2,W0L 

J[*  On  the  12tli  of  Septembert  1795,  Morris^  Ntciioboa 

.  o^Mp-  •'•^  Ckwnieaf;  executed  a  mortgage  of  dgbteenn^^aies 

bm-ilT*  in  the  city  of  Washington  to  indemnify   DuKansmi 

against  the  return  of  these  bills.    They  were  eightaea 

of  the  squares  previously  mortgaged  to  Law. 

m 

Of  these  bills  about  7,6002.  were  returned  under,  pro- 
test as  the  property  of  Ward ;  and  that  suiii»  t^gdher 
with  the  damages,  was  paid,  on  the  ^6th  of  D-  emher» 
1796,  to  Ward  by  Greenleaf.  No  satisfaction  was  en- 
tered on  the  mor^^age,  nor  any  assignmei^  dbmanded 
nntil  a  day  long  subsequent  The  residue  of  tfce  fulb 
were  also  returned  and  paid  by  Greenleat 

Thus  circumstanced,  whilst:  themortgf^  appeacedon 
record  in  full  life,  when  in  fact  defunct,  as  tfaa  psMrpose^ 
for  which  it  was  created,  had  be^n  answered^  the  a^ttucli- 
ment  of  Cmipbell  was  levied  on  thirteen  of  tbe^e  squares, 
and  they  were  finally  condemned,  said,  and  pardbwss^by 
him.  After  the  sale,  notice  was  given  to  BoncanaoBy 
not  to  release,  and  that  an  assignment  to  ififierf  Ae  aa- 
signee  of  Greenleaf,  would  be  demanded  <tf  hiai»  'The 
demand  of  Greenleaf,  on  Morris  and  Nlchalson,  ariffing 
from  taking  up  these  bills,  was  ccmtainedio  hi9  W^n- 
ment  to  Miller ;  and  this  payment  is  among  tibe  Hems 
making  up  the  debit  side  of  the  accotmt  stated  between 
Qreenlraf  and  Morris  and  Nicholson. 

Miller,  the  assignee,  contends  that  he  is  aiMM  to  ^ 
such  an  assignment  from  Duncanson,  and  thc9«ibra  to 
be  considered  in  this  Court  as  entitled  to  all  the  aivaa* 
tages  which  he  would  have  derived  from  such  an  aaalgii- 
ment  if  actually  made.  .  * 

On  the  one  hand,  Campbell  had,  at  the  aalef  all  tiie 
benefit  of  this  sum  as  an  existing  incumbranee^npiNi  ttie 
land.  It  was,  in  fact,  so  much  credited  on  the  poscteise 
nnoney  for  which  it  sold ;  but  on  the  other,  it  is  cotttaqni- 
ed  that  it  was  a  fraud  upon  the  public  to  keep  op  ^te 
appearance  of  an  existing  mortgage  on  |bis  property 
vrhen  it  was  in  fact  satisfied  ;  that  ^e  agents  of  the  as- 
signees  alone  knew  this  fact,  and  good  faith  demanitft 
of  them  that  they  should  have  avowed  it. 


FEBRUARt  TERM  ±SIS.    '  M» 

We  are  of  opinion  that  the  answer  to  this  argiinteirt    prat¥ 
is  complete.    The  assignees  did  not  conceive  it  to  be  a  &  oxhbb« 
satisfied  mortgage ;  they  then  supposed*  and  now  con-         ^ 
tend,  that  an  equitable  interest  in  the  security,  given  for      j^^^ 
the  payment  of  tlie  bills,  resulted  to  Greenleaf  for  two  ^  camp- 
thirds  of  the  sum  paid  by  him  on  the  bills  and  passed  to     ^ell 
them  on  the  assignment    This  reply,  whether  correct 
in  point  of  law  or  not,  certainly  removes  all  imputation 
of  fraud.    But  if  it  did  not,  what  reason  can  be  assigned 
why  Campbell  should  take  to  himself  a  benefit  from  it  2 
Had  it  been  productive,  in  any  mode,  of  injury  or  loss 
to  him,  it  might  have  been  urged  with  some  plausibility ; 
but  there  .is  no  reason  to  suppose  that  any  such  effect 
has  resulted  from  it.    It  could  only  operate  to  i-educe  the 
sales  of  the  squares ;  and  in  this  respect  all  the  effects 
produced  by  it  resulted  to  his  benefit  altogether. 

One  thing  is  indisputable;  that  if  thi^  mortgage  be 
decreed  satisfied,  Campbell  has  acquired  an  interest 
which  he  never  purchased,  and  acquired  that  interest  in 
property  which  ought  otiierwise  to  belong  to  the  assign- 
ees. It  might  perhaps  be  made  a  question  whether  the 
whole  amount,  apparently  secured  by  the  mortgage 
ought  not  to  be  made  the  measure  of  comi>ensation  to  the 
assignees ;  for  to  that  amount  it  may  reasonably  be  sup- 
posed the  price  of  the  property  was  reduced  at  the  sale ; 
to  that  amount  were  they  damnified,  and  to  that  amount 
the  purchaser  was  benefited.  But  it  would  not  be  con- 
sistent with  the  nature  of  these  purchases  to  apply  that 
rule  to  them  witk  strictness.  The  uncertainty  under 
which  a  purchase  is  made,  when  made  subject  to  an  un- 
liquidated incumbrance,  gives  such  a  purcliase  some- 
what the  nature  of  a  speculation  which  the  purchaser 
ought,  to  a  reasonable  extent,  to  have  the  benefit  of,  if 
it  prove  lucrative.  It  is,  therefore,  only  on  the  ground 
of  an  equitable  existing  lien  upon  the  mortgaged  premi- 
ses, or  equitable  claim  upon  Campbell,  that  the  Count 
can  decree  in  favour  of  the  assignees.  ^  And  as  Camp- 
bell has  filed  his  bill  of  interpleader,  ii^  the  nature  of  a 
bill  to  redeem,  we  think  the  Court  at  liberty,  when  de- 
creeing in  his  favour,  to  impose  on  him  such  equitable 
terms  as  the  nature  of  the  casesuggest&f. 

The  foregoing  reasoning  proves  that  Campbell  ought 
in  conscience^  to  make  compensation  to  the  mortga- 
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MATT  gor,thcforaerproiwetoroftliefee,farthatparfcofth^ 
tr  AXRKAs  interest  which  the  mortgage  appeared  to  cow.  He 
K  oTSBiu  ^^  ^^^  purchase  it,  and  therefore,  alttiough  strict  nght 

lAw       m»y  w^"**  ^  '*™  ^^*  ^**^^®»  ^®  ^^  ^  *^  charged 
&  CAMP-  ^^  •  ®^"*  "*  compensation  for  the  iatcrestao  acquirai 
BBLi^     ahove  what  was  proposed  to  be  sold. 

■"—"'■"'  Again,  had  these  bills  not  been  taken  up,  and  the  bold- 
ep  prosecuted  all  the  drawers  and  indoBsers  to  insolven- 
cy, there  can  be  no  doubt  that  the  holder  would  hare 
been  entitled,  to  charge  the  mortgaged  premises,  in  equi- 
ty, with  the  payment  of  the  bills.  But  what  difference 
is  ttiere,  in  equity,  between  the  case  of  any  other  bolder 
•r  these  bills,  and  that  of  Grecnleaf,  who,  when  liable^ 
equitably,  only  for  one  third,  was  compelled  to  take  op 
the  whole,  and  did  it  wi*  his  own  funds  ?  It  consists 
only  in  this ;  that  the  one  becomes  creditor  for  the  whole  ; 
the  other  oidy  for  two  thirds. 

Upon  the  whole,  we  are  of  opinion  that  ttie  thirteen 
squares  purchased  by  Campbell  should  be  rateably  char- 
ged with  the  payment  of  the  debt  resulting,  under  these 
transactions,  from  Morris  and  Nicholson  to  Grecnleaf. 

Pa  ATT  Ain>  oTHEBs,  PUdntrffs  beUm  ">       ^^„^ 

V.  I  DECREE. 

Thos.  Law  as©  Wm.  CAMPBEii.      J 

THIS  cause  came  on  to  be  heard,  &c.  Whereupon 
it  is  ordered,  adjudged  and  decreed,  that  the  decree  of 
the  Circuit  Court  for  the  district  of  Columbia,  in  this 
case  be  reversed.and  annulled ;  and  this  Court  decrees. 
That  the  Complainants  shall  be  permitted  to  redeem  the 
mortgaged  premises,  exclusive  of  those  squares  purcha- 
sed by  the  said  William  Campbell,  upon  paying  and  sa- 
tisfying  to  the  said  Thomas  Law,  at  the  rate  of  five  pence 
Pennsylvania  currency,  per  square  foot,  for  the  actual 
difference  between  the  number  of  square  feet  conveyed 
to  the  said  Law  and  the  number  of  3,400,000  square  feet 
which  Morris,  Nicliolson  and  Grecnleaf  were  hound  to 
convey,  deducting  from  the  number  of  square  feet,  said 
to  have  been  conveyed  to  Law,  the  square  feet  covered 
by  the  alleys  in  those  squares  in  which  the  entire  square 
was  not  conveyed  to  Law,  with  interest,  on  the  sum  so 
to  be  liquidated,  calculated  from  the  first  day  ^f  Januaiy, 
1797,  at  6  per  cent. 


FEBRUABY  TEItM.i«15.  iOi 

Aitd  it  is  fiiFtber  decreedi  that  towfirds  pi^i&g  and  sa-  ^^j^^p^ 
iiafykkg  the  sum  so  to  be  ascertained^  the  said  William  ^^^^^^ 

Can^pbell  do  pay  and  contribute  a  sum  pr(^ortioiiate  to  -  ^^ 

the  ratio,  which  the  aquares  purchased  by  hiin  bear  to  the  * 

residue  of  the  pramises  mortgaged  to  LaWf  in  quantity  »  game- 

of  square  feet^  with  interest  thereon  from  the  Ist  of  Jan-  „„^^ 
uary^  1797, 

That  on  payment  of  the  said  sum^  the  said  Thomas 
Law  shall  re^oonvey  to  tiie  Complainants  all  those 
squarely  or  other  mortgaged  premises  which  were  not 
sold  as  aforesaid ;  and  to  the  said  William  Campbell 
all  those  squares  which  the  said  William  Campbell  at- 
tached and  purchased  as  in  bill  and  answer  set  forth. 

And  the  Court  further  decrees,  that  if  the  said  Wil- 
liam Campbell  shall  not,  in  six  months  after  the  liquida- 
tion of  the  sum  to  be  paid  by  hfm  and  notice  thereof,. 
with  interest  thereon  as  aforefaid,  pay  and  satisfy  to  the 
said  Complainants,  the  SHm  so  liquidated,  then  the  ssud 
squares,  so  purchased  by  him,  shall  be  sold  under  order 
of  the  said  Circoit  Court,  to  pay  and  satisfy  that  sum  ; 
and  that  this  cause  be  remanded  to  the  said  Circuit 
Court  for  ftirther  proceedings  necessary  to  carry  into 
effect  this  decree^ 


Pbatt  and  othbes,  Defendants  j&ctewi 
Thomas  Law.  J 

THIS  cause  came  on  to  be  heard,  &c.  Wheretfpon 
it  is  ordered,  adjudged  and  decreed,that  the  decree  of  th« 
Circuit  Court  be  reversed  and  annulled  ;  and  this  Court 
decrees,  that  the  said  mortgaged  premises,  whereof  the 
said  Thomas  Law  prays  foreclosure,  shall  be  sold,  un- 
der order  of  the  Circuit  Court,  for  the  district  of  Col- 
umbia, ia  the  county  of  Washington,  to  pay  and  satisfy, 
to  the  said  Thomas  Law,  so  much  of  the  sum  adjudged 
to  the  said  Law,  in  the  case  of  these  Defendants,  against 
the  said  Law  and  W.  Campbell,  decided  at  this  term,  as 
will  be  proportionate  to  the  ratio  which  the  said  petition 
of  the  said  prei^ises  bears  to  that  proportion  of  the  sjud 
premises  to  which  the  said  Law  executed  a  release  in 
favor  of  Campbell,  as  in  bill  mentioned ;  unless  the  said 


*4 
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MATT    Complainants  shaiu  in  mix  months  after  liquidation  of 

k  OTHERS  ^^  ^^  ^^^*  ^^^  notice  tbereoff  pay  and  Satisfy  to  the 

^^        said  Law,  so  much  of  the  said  sum  as  is,  in  this  decree, 

2^^  *     ordered  to  be  raised.     Upon  payment  of  which  sum  the 

&  CAMP-  ^^^  ^^  (shall)  release  to  the  said  Com^ainants,  his 

B£]j«  '  interest  in  the  said  premises. 

"  It  is  farther  ordered,  that  this  cause  be  remanded  to 

the  Circuit  Court  for  the  district  of  Columbia,  in  the 
county  of  Washington^  for  further  proceedings  to  carry 
into  effect  this  decree. 


Pratt  ahb  oTHERSi,  Defendants  tdow^ 

V.  I  DECREE. 

WlIXIAM  CaMPBBIX.  J 

THIS  cause  came  on  to  be  heard,  &c.  WhereopoR 
it  is  oitler^9  adjudged,  and  decreed,  that  the  decree  of 
the  Cirr'iit  Court  be  reversed  and  annulled;  and  this 
Court  decrees,  that  whenever  William  Campbell  shall 
pay  and  satisfy  to  John  Millery  Junior  assignee  of  James 
Greenleafy  so  much  of  the  two  thirds  of  the  sum  paid  by 
Greenleaf  on  the  bills  secured  by  the  mortgage  to  Dua- 
canson  as  will  be  proportionate  to  the  ratio  which  the 
squares  bought  by  Campbell  subject  to  the  nK)rtgage  to 
DuncansoRy  bear,  in  quantity,  to  the  whole  18  squares 
mortgaged  to  Duncanson,  then  the  said  Campbell  shall 
hold  the  said  squares  so  purchased  by  him,  free  and  dis- 
charged of  the  said  mortgage ;  and  the  said  Duncanson^ 
and  the  Complainants  shall  thereupon  convey  and  assign 
to  the  said  Campbell  all  their  right  and  interest  in  tibe 
said  squares  so  purchased  by  him. 

And  it  is  further  ordered  and  decreed,  that  if  the  said 
Campbell  shall  not  within  six  monthd  next  after  the  li- 
quidation of  the  sum  to  be  paid  by  him  %nd  notice  there- 
otf  pay  and  satisfy  the  said  sum  to  the  said  Miller,  then 
the  said  squares  so  purchased  by  him  shall  be  sold  under 
order  of  the  Circuit  Court,  and  the  proceeds  thereof  ap- 
plied to  the  payment  thereof ;  having  regard  neverthe- 
less, to  any  other  existing  prior  lien  upon  the  said 
squares ;  and  this  cause  is  remanded  to  the  Circuit  Court 
for  further  proceedings  thereon  to  cari  y  into  effect  tbk; 
decree. 
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ABEYANCE. 

{•.and,  at  common  law,  may  be  gran- 
ted to  pious  uses  before  there  is  a 
grantee  in  existence  competent  to 
take  it,  and  in  the  mean  time  the 
fee  will  be  in  abeyance.  Town  of 
jPawiet  V,  Clark,  293 

ACCOUNTS,  PUBLia 

1.  The  comptroller  of  the  treasury 
has  a  right  to  direct  the  marshal 
to  whom  he  shall  pay  money  re- 
ceived upon  execution,  and  a  pay- 
ipcnt  according  to  such  direction 
is  good  ;  and  it  seems  he  may  avail 
himself  ^ of  it,  upon  the  trial,  with- 
out having  submitted  it,  as  a  claim, 
to  the  accounting  ofBcers  of  the 
treasury.    U.  S,  v  6Uea  ^  others^ 

213. 
%  No  debtor  of  th«  U.  S.  can,  at  the 
trial  set  off  a  claim  for  a  debt  due 
to  him  by  the  U.S.  unless  such 
Claim  shall  have  been  submit^d  to 
the  accounting  officers  of  the  trea- 
sury and  by  them  rejected,  except 
in  the  cases  provided  for  by  the 
statute.      IJ,  S.  V.  Gilfie  i5*  others^ 

313, 
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ADMraALTT. 
It  See  Embargo,  3,  S^ 

2.  If  a  vessel  be  captured  by  a  supe« 
rior  force,,  and  a  prizemaster  and 
small  force  be  put  on  board,  it  is 
not  thjg  duty  of  the  master  and 
crew  of  the  captured  vessel  to  at- 
teoipt  to  rescue  her ;  for  they  may 
thereby  expose  the  vessel  to  con- 
demnation although  otherwise  in- 
nocent. Brig  Short  Staple  v.  U. 
S^  56 

3.  See  Mm- Intercourse,  1,  103 

4.  If  a  m«rchant  vessel  of  the  U.  S. 
be  seized  by  the  naval  force  of  the 
U.  S.  withip,  the  territorial  juris- 
diction of  a  foreign  frieiidly  power, 
for  a  viplation  of  the  laws  of  the  U. 

^  S..  it  is  an  o&nce  against  that  powd- 
er which  must  be  adjusted  be- 
tween the  two  governments*  This 
court  can-take  no  cognizance  of  it* 
The  law  does  not  connect  that 
trespass  with  the  subsequent  «ei- 
zure  by  the  civil  authority  under 
the  process  of  the  District  Court 
so  as  to  annul  the  proceedings  of 
that  court  against  the  vesseL  Shifi 
Michmond  v.  U.S,  103 

41,  See  Duties,  1,  2,  104 

6.  li;  u]^oDtbQbre;akip^ouib.of  a\car 


i96 


INDEX. 


with  this  conntrf,  oar  citizens 
have  a  right  to  withdraw  their 
property  fram  the  country  of  the 
enemy,  it  must  be  done  wkhin  a 
reaftonable  time.  Eleven  months 
after  the  declaration  of  war  is  too 
late.    The  St.  Lawrettce,         120 

7*  The  condemnation  of  a  vessel 
as  enemy's  property,  for  want 
<lf  a  claim,  cannot  prejudice  a 
a  dum  fior  her  cargo  ;  but  it  is  still 
competent  for  the  claimant  of  the 
cargo  to  controvert  the  fact  that 

.,  the  vessel  was  enemy's  property, 
•o  far  as  that  fiact  could  prejodice 
bis  claim.     The  Mary,  126 

i.  One  claimant  cannot  be  prejudi- 
ced by  the  contumacy  of  another. 
TV  Mury.  126 

9.  The  holder  of  a  bottomrv  bond 
cannot  claim  in  a  court  ot  prize. 
The  Miry,  126 

10>  The  president's  instructions  (to 
privateers)  of  the  28th  of  August, 
1812,  protected  an  American  ves- 
sel sailing  from  England,  in  Aug. 
1812.  in  consequence  of  the  repeal 
of  the  British  orders  in  council, 
and  compelled  by  dangers  of  the 
seas  to  put  into  Ireland,  where 
she  was  necessarily  detained  until 
April  1813,  when  she  sailed  again 
for  the  U.  S.  under  the  protection 
of  a  British  license.  The  continu- 
ity of  the  voyage  was  not  broken- 
The  Mary,  126 

11.  See  M>n' Intercourse,  2,  181 

12.  If  a  British  merchant  purchase 
with  his  own  funds*  two  cargoes 
of  goods  in  consequence  of,  but  not 
in  exact  conformity  with,  the  or- 
ders of  an  American  house,  and 
ship  them  to  America,  giving  the 
American  house  an  option,  within 
24  hours  after  receipt  of  his  letter 
to  take  or  reject  both  cargoes  ; 
and  if  they  give  notice  within  the 
time,  that  they  will  take  one  car- 
go but  will  consider  as  to  the 
other  ;  this  puts  it  in  the  power  of 
the  British  merchant  either  to  cast 
the  whole  upon  tlie  Americaq 
house,  or  to  resume  the  property 
and  make  them  accountable  for 
that  which  came  to  their  hands. 


The  right  of  property  in  the  car- 
go not  accepted,  does  not,  m  tran- 
sitUy  vest  in  the  American  house, 
but  remains  in  the  British  subject, 
and  is  liable  to  condemnation,  he 
being  an  enemy.       The  Frances, 

183 

13.  The  produce  of  an  enemy's  colo- 
ny is  to  be  considered  as  hostile  , 
property  so  long  as  it  belongs  to 

.  the  owner  of  the  soil,  whatever 
may  be  his  national  character  in 
other  respects,  or  whatever  may 
be  his  place  of  residence.  30  hhda. 
sugar  V.  Boyle,  191 

14.  An  island,  in  the  temporary  oc- 
cupation gf  the  enemy,  is  to  be 
considered  as  an  enemy's  colony. 
30  hhds  sugar  v.  Boyle,  191 

15.  In  deciding  a  question  of  the  law 
of  nations,  this  court  will  respect 
the  decisi<ms  of  foreign  courts.  30 
hhds.  sugar  v.  Boyle,  1§1 

16.  If  the  documentary  evidence  of 
the  neutrality  of  the  property  be 
contradicted  by  the  circumstances 
of  the  case,  the  court  will  not  give 
time  for  further  proof  unless  there 
be  a  probabihty  that  those  circum- 
stances can  be  satisfactorily  ex- 
plained. Cargo  of  the  ship  Ha- 
zard,  2o5 

17.  See  Freight,  pro  rata,  209 

18.  This  court  will  not  allow  a  new 
claim  to  be  interposed  here,  but^ 
will  remand  the  cause  to  the  Cir- 
cuit Court,  where  it  may  be  pre- 
sented.    The  Societe,  210 

19.  See  Salvage,  1,  2,  245 

20.  A  /r«r-affidavit  ought  to   state 
that  the  property,  at  the  time  of 
shifimenty  and  also  at  the  time  of 
capture,  did  belong,  and  will,  if 

,  restored,  belong  to  the  claimant ; 
but  an  irregularity  in  this  respect 
is  not  fatal.  A  /^«/-affidavit,  by 
an  agent,  is  not  sufficient,  if  the 
principal  be  witliin  the  country 
and   within  a  reasonable   distance 

'  from  the  court.  But  if  /#- «r-affida- 
vits,  liable  to  such  objections,  have 
been  acquiesced  in  by  the  parties 
in  the  courts  below,  the  objections 
will  not  previiil  in  this  court.  Sch. 
Adeline,  245 
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21,  The  property  of  persons  domicil- 
ed in  France  (whether  they  be  A- 
mericans,  Frenchmen,  or  foreign- 
ers) is  good  prize,  if  re-captured 
after  being  24  hours  in  posses- 
sion of  the  enemy,  that  being  the 
rule  adopted  in  the  French  tribu- 
nals.    Sch'r,  Adeline^  246 

!52.  Further  proof  will  be  allowed  by 
this  court  where  the  national  char- 
acter and  proprietaiy  interest  of 
goods  re- captured  do  not  distinct- 
ly appear.     Sch*f\  Adeline^      246 

23.  Property  unclaimed  will  be  de- 
creed as  good  prize.  SclCr, Adeline^ 

246 

24.  If  a  seizure,  by  a  collector,  for 
the  violation  of  the  revenue  laws 
of  the  U.  S.  be  voluntarily  abandon- 
ed, and  the  property  be  restored 
before  the  libel  or  information  be 
filed  and  allowed,  the  District 
Court  has  not  junsdiction  of  the 
cause-    The  brig  Ann^  289 

25.  The  District  Courts  of  the  U.  S. 
(being  neutral)  have  jurisdiction 
to  restore  to  the  original  Spanish 
owner  (in  amity  with  the  U.  S.) 
his  property  captured  by  a  French 
vessel  whose  force  has  been  in- 
creased in  the  U  S.  if  the  prize  be 
brought  infra  fir asidia.  The  brig 
Alerta,        •  359 

26.  In  order  to  constitute  a  capture, 
some  act  should  be  done  indicative 
of  an  intention  to  seize  and  retain 
as  prize.  It  is  sufficient  if  such 
intention  is  fairly  to  be  mferred 
from  the  conduct  of  the  captor. 
The  Grotius,  368 

27.  See  Duties^  4,  387 

28.  The  stipulation  in  a  treaty  **  that 
"  free  ships  shall  make  free  goods,** 
does  not  imply  the  converse  propo- 
sition, (hat  enemy  ships  shall  make 
enemy  goods.     The  JVereide,    389 

29.  The  treaty  with  Spain  does  not 
contain,  either  exp'ressly  or  by  im- 
plication, a  stipulation  that  enemy 
ships  shall  make  enemy  goods. 
7yie  Mreide,  ^  389 

30.  The  principle  of  retaliation,  or 
reciprocity,  i&  no  rule  of  decision 
in  the  judicial  tribunals  of  the  U. 
S.     The  Mreide,  389 


31.  A  neutral  may  lawfully  employ 
an  armed  belligerent  vessel  to 
transport  "his  goods,  and  such  goods 
do  not  lose  their  neutral  character 
by  the  armament,  nor  by  the  resis- 
tance made  by  such  vessel,  provi- 
ded the  neutral  do  not  aid  in  such 
armament  or  resistance,  althdugh 
he  charter  the  whole  vessel,  and 
be  on  board  at  the  time  of  such  re- 
sistance.    The  Jslereide,  389 

AGENT. 

A  test-affidavit  made  by  an  agent  is 
not  sufficient  to  support  a  claim 
if  the  principal  be  in  the  country 
and  within  a  reasonable  distance 
from  the  court.  The  schW» Adeline ^ 

ALIEN  ENEMY. 

If  the  plaintiff  become  an  enemy  af- 
ter judgment  below,  it  is  no  objec- 
tion to  affirmance  here.  Owens  v. 
Hannayt  ^^^ 


ALLEYS. 
See  Washington  City^  1, 
ANSWER. 


^^ 


1.  See  Equity^  6,  7,  154 

2.  A  denial,  in  the  answer  of  a  defen- 
dant in  chancery,  that  his  testa- 
tor gave  authority  to  draw  a  bill 
of  exchange*  is  not  such  an  answer 
to  an  averment  of  such  authority 
as  will  deprive  the  complainant  of 
his  remedy  ;  unless  the  defendant 
also  deny  the  subsequent  assent  of 
his  testator  to  the  drawing  of  such 
bill.  Clark*8  executors  v.  Van 
Riemsdyk^  I54t 

3.  It  is  error  to  decide  contrary  to 
the  answer,  if  it  be  neither  contra- 
dicted by  evidence  nor  denied  by 
a  replication.    Gcttings  v.  Bttrch^ 

.372 

ATTACHMENT. 
An  equity   of  redemption  of  ttiX 


tot 
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estate  in  Manrlaod  was  liable  lo 
attachment  befoie  rhe  act  of  1810, 
ch.  60.      Pratt  p.  Law  t^  Cam/i- 

AUTHORITY. 

1.  A  subteqoent  assent  is  equivalent 
to  an  original  authority.  Clark^s 
executor*  v.  Van  Riefntdyk^    155 

2.  Sec  i^OfM/,  1,  3,  28 


BANK. 

By  makini;  a  note  negotiable  hi  a 
bank,  the  maker  authorizes  the 
bank  to  advance,  on  his  credit^  to 
the  owner  of  the  note,  the  sum  ex* 

g rested  on  its  face  ;  and  it  would 
e  a  fraud  upon  the  bank  to  set  up 
ofisets  against  this  note  in  conse  - 
quence  of  any  transactions  be- 
tween the  parties.  Manderville  v. 
Union  BanJc^  9 

BOND. 

1«  A  bond  taken  by  virtue  of  the  Ist 
section  of  the  embarg  )  law  of  Jan, 
9i  1808,  is  not  void  altho'  taken»  by 
consent  of  parties  after  the  vessel 
had  sailed,    ^eake  v.  U.  S.      28 

%  The  obligors  are  estopped  to  de- 
ny that  the  penalty  of  such  a  bond 
is  double  the  true  value  of  the  ves- 
sel and  cargo.      S/ieake  v,  (7.  S, 

28 

3^  The  name  of  an  obligor  may  be 
erased  from  a  bond  and  that  of  a 
new  obligor  inserted,  by  consent  of 
all  the  parties,  withwit  making  the 
bond  void.  Such  consent  may  be 
proved  by  pafole  evidence,  and  it 
is  immaterial  whether  the  consent 
be  g^ven  before  or  after  the  ei^e- 
cutiun  ot  the  deed.  Sfieake  v.  U. 
o.  £8 

4.  Semb,  that  if  the  condition  of  a 
bond  be  to  pay  1700  dollars,  or  the 
duties  which  may  be  ascertained 
to  be  due  upon  certain  goods  im- 
ported ;  it  is  not  in  the  option  of 
ti^e  obligor  to  discharge  the  bond 


by  payment  of  the  l?K)b  doUart  \ 
and  that  an  obligee  may  recovef 
teven  against  the  sureties,  in  an  ac- 
tion at  law  upon  the  bend,  more 
.  than  the  penalty,  jimold^.  (K 
S.  105 

5.  The  sureties  upon  a  marshara 
bond,  are  not  liable  for  money  re- 
ceived by  the  marshal  upoo  exe^ 
cution  before  the  date  of  the  tKiod, 
although  it  remain  in  his  bands  af- 
ter ihatdate.  XJ.  S,v.  Giles  bf  oth*- 
tfr*,  21 J 

4.  Quere,  whether  the  sureties  m  a 
,  marshal's  bond  are  liable  for  mo- 
ney received  by  him,  after  his  re* 
moval  from  office,  upon  an  execa- 
tion  which  remained  in  his  hands 
at  the  time  of  such  removal  ^  ,  U. 
S.  V.  Giles  ef  others^  21S 

BOTTOMRY. 

The  hdder  of  a  bottomry  bond  has 
not  such  an  interest  as  will  sapp<al 
a  claim  to  the  vessel  in  a  court  of 
prize.    The  Mary,  12# 

C. 

CAPTURE.- 

See  Admiralty ,  2, 10,21,  23»  25,  2< 

CHANCERY. 
See  Ana^et^ 

CHEROKEES. 

In  the  treaty  of  the  25th  of  October^ 
1805,  with  the  Cherokees,  the  re- 
servation of  three  miles  square  fot 
a  garrison,  lies  below  the  mouth  of 
the  Hi^hwiisseet  where  the  U  S> 
have  placed  the  garrison,  Meigs 
V,  M'Clung^a  leasee^  11 

CHURCH  OF  ENGLAND. 

1.  The  religious  establishment  rf 
England  was  adopted  by  the  cdo- 
ny  of  Virginia,  together  with  the 
common  law  upon  that  subject^s 
far  as  it  was  applicable  to  the  cir* 


INDEX. 


«»• 


tumstances  of  the  colony.      7Vr- 
rett  V.  Taylor,  43 

^.  The  freehold  of  the  church  lands 
Is  in  tlie  parson.  Terrett  v, 
Taylor,  ,  43 

3.  The  act  of  Virginia  of  1776,  con- 
firming to  the  church  its  rights  to 
lands,  was  not  inconsistent  with 
the  constittttion  or  bill  of  rights  of 
Virginia  ;  nor  0<\  the  acts  ot  1784» 
ch  BS,  and  1785,  ch.  37,  infringe 
any  of  the  rights  intended  to  be  se- 
cured under  the  constitution,  ei- 
ther civil,  political,  or  religious. 
Terrett  v.  Taylor,  43 

4.  The  acts  of  Virginia,  of  1798,  ch. 
9,  and  1801,  ch.  5,  so  far  as  they 
go  to  divest  the  episcopal  church 
of  the  property  acquired  previous 
to  the  revolution  by  purchase  or 
donation,  are  unconstitutional  and 
inoperative.      Terrstt  v.  Taylor, 

43 

^  The  act  of  Virginia  of  1798,  ch.9, 
merely  repeals  the  statutes  passed 
respecting  the  church  since  the 
revolution  ;  and  »left  in  full  opera- 
tion all  the  statutes  previously  en- 
acted, so  far  as  they  are  not  in- 
consistent with  the  present  consti- 
tution*     Terrett -u.  Taylor,        44 

^  Church-wardens  are  notacorpo-* 
ration  for  holding  lands,     Tetrett 
V.  Taylot,  44 

y.  Church  lands  cannot  be  sold  with* 
out  the  joint  consent  ot  the  parson 
(if  there  be  one)  and  the  vestry, 
Terrett  v.  Taylor,  44 

t.  If  a  grant  be  made  of  a  tract  of 
land  in  New  Hampshire,  in  equal 
shares,  to  63  persons^  tbbe  dividied 
amomgst  them  into  68  equal 
shares,  with  a  specific  appropria- 
tion of  5  shares,  one  of  which  is 
declared  to  be  *•  for  a  glebe  fot*  the 
church  of  England  as  by  la4v 
established,''  that  share  is  not  hol- 
den  in  trust  by  the  grantees,  nor 
is  it  a  condition  annexed  to  their 
rights  or  shares.  Town  qf  Paw- 
let  V.  Clark,  202 

9*  The  church  of  England  is  not  a 
body  corporate,    and  cannot  re- 
ceive a  grant  co  nomine »    Town  of 
Fmwltt  V.  Clark,  292 


la  A  gi^ttt  to  the  church  otsuch  * 
place  is  good  at  common  law  and 
'  rests  the  fee  in  the  parson  and  his 
successors.  If  spch  a  grant  be  made 
by  tlie  crown  it  cannot  be  resumed 
by  the  crown  at  its  pleasure.  Town 
qfPawlet  V.Clark,  29$ 

11  Land  at  common  law  may  be 
granted  to  pious  uses  before  there 
is  a  grantee  in  existence  comRC- 
tent  to  take  it,  and  in  the  inean 
time  the  fee  will  be  in  abeyance 
Such  a  grant  cannot  be  resumed 
at  the  pleasure  of  the  crown.—* 
Town  of  Pawlet  v,  Clark,     ^  29S 

12.  The  common  law  so  far  as  it  re- 
lated to  the  erection  of  churches 
of  the  episcopal  persuasion  of  Eng- 
land, the  right  to  present  or  col- 
late to  such  churches,  and  the 
corporate  capacity  of  the  persons 
thereof  to  take  in  succession,  was 
recognized  and  adopted  in  New** 
Hampshire. 

It  belonged  exclusively  to  the  crown 
to  erect  the  church  m  each  town 
that  should  be  entitled  to  take  the 
glebe  ;  and,  upon  such  erectloni 
to  collate  through  the  governor,  a 
parson  to  the  benefice. 

A  voluntary  society  of  Episcopalians 
%ithin  a  town,  unauthorised  by  the 
crown,  could  not  entitle  them* 
selves  to  the  glebe. 

Where  no  such  church  was  duly 
erected  by  the  crown,  the  glebe 
remained  as  an  hareditad  jacena  $ 
and  the  state,  which  succeeded  to 
the  rights  of  the  crown*  mighty 
with  the  assent  of  the  town,  alien 
br  incumber  it ;  or  might  erect  an 
Episcopalian  church  therein,  and 
collate,  cither  directly,  or  through 
the  vote  of  the  town  indirectly,  its 
parson,  who  would  thereby  become 
seized  of  the  glebe  jure  eccleM 
and  be  a  corporation  capable  of 
transmitting  the  inheritance.— 
Town  ofPawlett  v.  Clark,       294 

13.  By  the  revolution  the  state  of 
Vermont  succeeded  to  all  the 
rights  of  the  Crown,  to  the  unaji- 
propriated,  as^  well  as  appropria- 
ted glebes  ;  and  by  the  statute  of 
Vermont,  of  the  30th  of  October, 
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1794,  the  respective  towns  became 
entitled  to  the  property  of  the 
elebes  therein  situated*  Town  qf 
Pavflet  V,  Ciark^  295 

14.  No  Episcopal  church  in  Ver- 
mont can  be  entitled  to  the  glebe, 
tinless  it  was  duly  erected  by  the 
crown  before  the  revolution,  or  by 
the  state  since.  Town  qfFawlet 
v.CUirk,  295 

CLAIM. 

See  AdmirtUty^  18,  20, 23. 

COLLECTOR. 

1.  See  Direct  Tax^  C5 

2.  See  Mmtralty^  24,  i  289 
S.  See  Embargo^  3, 4,  339 

COMPTROLLER. 

The  comptroller  of  the  treasury  has 
a  right  to  direct  the  marshal  to 
whom  he  shall  pay  money  receiv- 
ed upon  execution.  U,  S.v.  Giies 
IfT  others,  213 

COMPUTATION  OF  TIME. 

Where  computation  of  time  is  te  be 

made  from  an  act  done,  the  day 

on  which  the  act  is  done  is  to  be 

^  included.    Arnold  v.  U,  S,       105 

CONSIDERATION. 

1.  In  a  patent,  the  obliteration  of  the 
consideration  does  not  make  void 
the  grant.  Polkas  lessee  v.  Wen- 
dell,  87 

2.  Quere,  whether  a  subsequent  in- 
cumbrancer can  compel  a  prior  in- 
cumbrancer to  disclose  the  consid- 
eraiion  which  he  gave  for  the  notes 
of  the  debtor  up^n  which  his  in- 
cumbrance was  founded.  Pratt 
v.  JLaw  ^  Camfibellt  459 


CONSTITUTION  OF  VIRGI- 
NIA. 

See  Church  of  England^  3,  4»  5,  [43 


CONSTRUCtiON. 

In  cases  depending  on  the  statutes 
of  a  state,  the  settled  construction 
of  those  statutes,  by  the  state 
courts,  IS  to  be  respected.  Polk's 
lessee  v.  Wendell^  87 

CONTINUITY  OF  VOYAGE. 


See  Admiralty 1 10, 

CONTUMACY. 
See  Adndrally,  8, 

CORPORATION. 


127 


126 


See  Church  of  England^  6,  9,  12, 

.    292 

COURSE  AND  DISTANCE. 


173 


Land^  15, 16, 19, 

« 

DEBTOR. 


No  debtor  of  the  U.  S.  can,  at  the  tri- 
al set  dT  a  claim  for  a  debt  due  to 
him  by  theU-S  unless  such  claim 
shall  have  been  submitted  to  the 
accounting  officers  of  the  treasury 
and  by  them  rejected,  except  ia 
the  cases  provided  for  by  the  stat- 
ute.    27.  6*.  V.  Giles  tsT  others,  214 

DEED. 

1.  See  Bond,  1,  2,  3,  28 

2..  See  Land,  4,  5,  6, 10, 11,  18, 19. 
21. 

DEPOSITION. 


153 


See  Equity,  6, 

devise! 


It  is  not  necessary  that  an  executor 
ofa  will  made  in  Virginia,  den- 
sing  to  the  executor  land  in  Ken- 
tucky, should  take  out  letters  tes- 
tamentary in  Kentucky,  to  esable 


INDEX. 


HI 


l^m  to  maintain  an  ejectment  for 
the  land  in  Kentucky.  Doe^  lessee 
ofLeitfia  v.  M^Farland^  151 

t)IRECT  TAX. 

Under  the  act  of  congress  to  lay  and 
collect  a  direot  tax,  (July  14,1798) 
before  the  collector  ceuld  sell  the 
land  of  an  unknown  proprietor  for 
non-payment  of  the  tax,  it  was  ne- 
cessary that  he~  should  advertise 
the  copy  of  the  list  of  lands,  &c. 
and  a  statement  of  the  amount  due 
for  the  tax,  and  the  notificatioQ  to 
pay,  for  60  days,  in  four  gazettes 
of  the  state,  if  there  were  so  ma- 
ny*   Farker  v*  Rule's  lessee^    65 


DOMICIL. 


See  Admiralty i  31, 


245 


DUTIES. 


!•  The  double  duties  imposed  by  the 
act  oiJuly  1,  1812,  accrued  upon 
goods  which  arrived  within  a  col- 
lection district  on  that  day.  Ar- 
nold V.  U.  S,  104 

2.  To  constitute  an  importation  so  as 
to  attach  the  right  to  duties  it  is 
necesssry,  not  only  that  there 
should  be  an  arrival  within  the  li- 
mits of  the  United  States  and  of  a 
collection  district,  but  also  within 
the  limits  of  some  port  of  entry. 
Arnold  v.  U.  S  104 

3.  Semb,  that  if  the  condition  of  the 
bond  be  to  pay  1700  dollars,  or  the 
duties  which  may  be  ascertained 
to  be  due  upon  certain  goods  im- 
ported, it  is  not  in  the  option  of  the 
obligor  to  discharge  the  bond«by 
payment  of  the  1700  dollars,  but 
the  United  States  may  recover,  in 
an  action  at  law  upon  that  bond 
against  the  sureties,  the  whole, 
amount  of  th^  duties  on  those 
goods,  although  the  duties  amount 
to  more  than  the  fienalty  of  the 
bond.    Arnold  v»  U.  S,  105 

5.  If  captured  goods  claimed  by  a 
neutral  owner,  be,  by  consent,  sold 
under  an  order  of  the  Court,  and 


afterwards  by  the  final  sentence 
of  the  Court,  the  proceeds  are  or- 
dered to  be  restored  to  such  own- 
er, the  amount  of  the  duties  due  to 
the  United  States  upon  the  impor- 
tation of  the  goods*  must  be  paid. 
But  if  the  goods  had  been  specifically 
restored,  and  withdrawn  from  the 
country,  they  Would  have  been  ex- 
empt from  duties.    Brig  Concord, 

'   387 


E. 


EJECTMENT. 

1.  Sec  Devise^  151 

2.  If  a  Plaintiff  in  ejectment,  claim 
in  his  declaration,  the  whole  tract, 
a  deed,  showing  that  he  has  only 
an  undivided  interest  in  the  tract, 
may  be  given  in  evidence.  Doe, 
lessee  of  Lewis  v.M'Farkmdt  151 

EMBARGO. 

1.  See  Bondy  1,  2,  3,  28 

2.  Quere^  whether  under  the  1st  and 
2d  embargo  laws  of  1807  and  1808, 
a,  registered  vessel  which  had  a 
clearance  from  one  port  to  another 
of  the  United  States,  was  liable  to 
condemnation  for  going  to  a  foreign 
port.    Briff  Short  Siafile  v,  U,  S. 

55 

3.  If  a  collector  justify  the  deten- 
tion of  a  vessel  under  the  11th  sec. 
of  the  embargo  law  of  Afiril  25, 
1808,  fT}oL  9,  //.  150 J  he  need  not 
shpw  that  his  opinion  was  correct, 
nor  that  he  used  reasonable  card 
and  diligence  in  ascertaining  tlie 
facts  upon  which  his  opinion  was 
formed.  It  is  sufBcient  that  he 
honestly  entertained  the  opinion 
upon  which  he  acted.  Otis  v. 
Watkins,  '  339. 

4.  Quere,  whether  under  that  act, 
the  collector  was  bound  to  trans- 
mit to  the  president  a  statement  ef 
the  facts  upon  which  he  formed  his 
opinion,  that  the  vessel  intended  to 
violate  the  embargo  laws.^  Whe- 
ther he  was  bound  in  law,  to  use 
reasonable  care  and  diligence  in 


-  -^  -^-'^-^ — -^ 
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ascertainm^  the  fects  thus  to  be 
laid  before  the  president.^  and 
whether  he  had  a  i  ight,  tinder  that 
act,  to  remove  a  vessel  from  one 
harbor  to  another,  as  well  as  to 
detain  her  ^  Otia  v.  H'aikint,  339 

ENEMY. 

1.  ^tt  Mmiraliy,  6,  f,   U,  15,  14, 

1«,  21,  23. 

S.  See  4liin  enemy ^  180 

9.  Fat  catOe  are  provisions,  or  mu- 

iiitir«8  of  war,  within  the  meaning^ 

of  the  act  of  congress  of  the  6th  of 

J«|y,  1812.     U.  S.  V.  Barber,   2^3 


ENEMY  COLONY. 
jidndralty,  13.  14, 
ENEMY  LICENSE; 


191 


Adwdmlty^  10,  126 

ENEMY  SHIP.. 
Admiralty,  29,  29,  SI,  989' 

ENTRY; 


I.  SceXffnrf,  2. 3,  7,  11,  12, 13,  14. 
^,  See  Tenneaaee^  %T 

EPISCOPALIAN  CHURCH. 


Church  of  England^ 
EQUITY. 


1,  A  bill  in  cquity^  to  enjoin  a  judfp- 
ment  at  law,  is  not  to  be  consider- 
ed as  an  original  bill,  and  there- 
fore it  is  not  necessary  in  a  Court 

'  of  limited  jurisdiction  to  make 
other  parties,  if  the  introduction  of 
those  parties  should  create  a  doubt 
as  to  the  JHirisdidion  of  the  Court. 
Simms  v  Guthrie^  19 

3.  A  Complainant  in  equity  cannot 
obtain  a  decree  for  more  than 
he  asked  in  his  bill.  Simms  v. 
Guthrie,  20 

3-  If  the  execution  of  an  important 
exhibit  of  tbe  Complainant^  beaot. 


admitted  by  the  Defendant  in  hi^ 
answef ,  who  calls  upor\  the  Com^ 
plainant  to  make  fu.l  proof  there- 
of in  the  Court  below ;  this  Court, 
will  not  presume  that  any  other^ 
proof   was    made    than    appears  ' 
m  the  transcript  of   the   record. _ 
DrfUmmond  v.  Magruder^        123 
A,  A  copy  of  a  deed  from  a  clerk  of 
tbe  Court,   without  the  certificate 
c^  the  presiding  judge,  tb^t  the 
attestation  of  the  clerk  is  in  due 
fbrm,  cannot  be  received  as  evi- 
dence in  a  suit  in  equity.    Drum* 
mond  V.  Magrudfr^  132 

5.  If  this  Court  reverse  a  decree  up- 
on a  technical  objection  to  evidence 
(probably  not  made  m  the  Court 
below)  it  will  not  dismiss  the  bill 
absolutely,  but  remand  the  cauae^ 
to  the  Court  below  for  further  pro- 
ceedings. Drunvnond,  v,  Magrur^ 
der^  12S 

6.  The  answeB  of  one.  Defendant  iu 
Chancery  as  not  evidence  agamst 
his  co-Defendant ;  nor  is  his  de/iO", 
aition  although  he  had  been  dis-  ^ 
charged  under  the  act  of  assembly 
of  Rhode  Island  (of  1757)  from  all 
debts  and  contracts  prior  to  the 
date  of  the  discharge;  and  all; 
though  the  debt  in  suit  was  a  debt 
contracted  prior  tosuch  discharge  ;. 
the  debt  having  been  contracted  in 

a  foi  eign  country.     Clark  v.  Van 
JRiemadyk.  153- 

?,  An  answer  in  Chancery,  although 
positive,  and  directly  responsive  to 
an  allegation  to  the  bill,  may  b^ 
outweighed  by  circumstances,  es- 
pecially if  It  be  respecting  a  fact 
which,  in  the  nature  of  things,  can. 
not  be  within  the  personal  know- 
ledge of  the  Defendant.  Clark  v* 
Van  JRiemsdyky  1.5^ 

8.  A  denial  of  previous  authority, 
without  a  denial  of  subsequent  as- 
sent, is  not  such  ati  answer  as  will, 
deprive  the  Complainant  of  his 
remedy;  for  a  subsequent  absent 
is  equivalent  to  an  original  au- 
thority.    €iark  v.  Van  Riemadyk^ 

9.  In  Kentucky,  Courts  of  law   will 
Qot  Ujoj^  beyowi  the  p«^tent,.  l|i^ 


MS 


Courts  of  equity  will ;  and  will 
give  validity  to  the  elder  entry 
against  the  elder  patent.  Finley 
-u.  WiUiaiMy  164 

10.  It  is  error  to  decide  a  cause 
against  t6e  answer  of  the  Defen- 
dant, if-  the  answer  be  nob  denied 
by  a  replication,  nor  contradicted 
by  evidence.     Get  tings  v.  Burch, 

372 

11.  In  a  case  where  it  would  be  diffi- 
cult to  ascertain  the  injury  result- 
ing from  the  breach  of  contract, 
or  the  sum  in  damages  which 
"would  be  a  compensation  for  such 
imury,  a  Court  of  equity  will  not 
themselves  ascertain  the  injury, 
nor  the  damages,  nor  direct  an  is- 
sue quantum  damnificatus. '  Pratt 
-v.  Law  and  Camfibeli^  4ST 

12.  Where  a  contract  for  the  sale  of 
land  has  been  in  part  executed  by 
the  vendor  who  is  unable  to  convey 
all  the  land,  a  Court  of  equity 
'will  decree  re-pay ment  of  a  pro- 
portionate part  of  the  purchase 
money  with  interest  Pratt^  v. 
Imw  mneU  Cam/ibell,  458 

13.  If  three  persons  mortgage  their 
jomt  property  to  mdemnify  the 
drawer  of  bills  of  exchange  for 
th^r  accbmmodation,  in  case  ef 
protest;  and  if  each  of  the  mort* 
gagors  agrees  to  take  up  a  third 
part  of  the  bills  upon  their  return 
under  protest,  and  if  two  of  them 
neglect  to  take  up  their  two  thirds, 
whereby  the  other  mortgagor  is 
compelled  to  take  pp  the  whole  of 
the  billSf  in  consequence  of  which 
he  requests  the  drawer  not  to  re- 
lease the  mortgage,  but  to  hold  it 
for  hisbeneiit,  a,  lieu  in  equity  is 
thereby  created  upon  the  mortga- 
ged premises  to  the  amount  of  two 
thirds  of  the  bills,  in  favor  of  that 
mortgagor  who  took  up  the  whole. 
Pratt  V,  Law  and  Canifibell^   459 

14.  Qtiere,  whether  a  subsequent  in- 
cumbrancer can  compell  a  prior 
incumbrancer  to  disclose  the  con- 
sideration which  he  gave  for  the 
notes  of  the  debtor  upon  which  his 
incumbrance  was  founded  ?  Pratt 
'Urn  Lavf  and  Cantftdell^  459 

VOL.  IX. 


15.  An  equity  of  redemption  in  Ma* 
ryland,  was  liable  to  attachment 
before  the  Maryland  act  of  1810, 
ch.  60.  Pratt  v  Law  and  Cam/i- 
bell,  '      459 


ERASURE. 


See  Bondi  3, 


St 


ERROR. 


1.  It  is  not  necessary  that  the  trans- 
cript of  the  record  should  contain 
the  names  of  the  jurors.  Owens 
V.  Hannat/t  ISO 

2.  Ste  Men  enemy,  180 

3.  If  the  facts  stated  in  a  plea  do  not 
amount  to  a  justification  in  law» 
yet,  if  issue  be  joined  thereon,  and 
if  the  facts  be  proved  a^  stated,  it 
is  error  in  the  Judge  to  instruct  the 
jury  that  the  ntcts  so  proved  did 
not,  in  law,  maintain  the  issue  oA 
the  part  of  the  Defendant.  OtiSi 
V.  fVatkina,  330 

4.  See  Hquity,  10,  37$ 

ft 

ESCAPE. 

If  a  debtor,  committed  to  the  state 

jail,  under  process  from  a  Court  of 

the  United  State$»  escape,  the  mar* 

shal  is  not  liable.     Randolfih  v* 

Donaldson,  r$ 

ESTOPPEL. 

See  Bond,  2,  ,  2S 

EVANS,  OLIVER 

The  act  of  January,  1808,  for  the  re- 
lief of  Oliver  Evans,  dues  not  aa^* 
thorize  those  who  erected  his  ma- 
chinery between  the  expiration  ^ 
the  old  patent  and  the  issuing  of 
the  new  one,  to  use  it  after  the  is- 
'  suing  of  the  latter.  J&vans  v  Jor* 
dan,  199 

EVIDENCE 

1.  A  material  alteration  of  .a  bond 
may  be  made  by  consent  of  all  par- 

6* 


M4 
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ties»  without  mukinf  the  bond  votd, 
and  such  consent  may  }?e  proved 
bjr  parol  evidence.  Sfieakrv,  U,  S. 

38 
X  A.  being  sole  owner  of  a  bill  of  ex» 
change,  endorses  it  in  blank,  and 
delivers  It  to  &  to  deliver  to  C.  for 
collectioo,  and  when  collected  to 
place  it  to  the  credit  of  A.  and 
0.  in  account;  C.  cdtects  the 
amount,  but  refuses  to  place  it  to 
the  credit  of  A.  and  B.  who  set- 
Ue  their  aocount  with  C.  and 
pay  him  the  balance;  A.  after- 
wards sues  C.  f )r  the  amount  re-' 
ceived  upon  the  bill ;  B  is  a  com- 
petent witness  for  A.  Tader  v. 
Pert  ott  and  Lee.  39 

3.  Circumstances  may  outweigh  po- 
utiv<r  testimony.     Brig  Struggle 

V  u.s,  n 

4.  See  Equity,  3,  4,  5,  133 

5.  See  Ejectment^  3,  151 

6.  See  Equity^  6,  7, 8, 10. 

7.  Quere^  whether  parol  evidence 
can  be  given  that  the  surveyor  in- 
tended to  express  the  courses  ac* 
cording  to  the  true,  and  not  accor- 
ding to  the  magnetic  meridian. 
J^Jver*9  leasee  V.  Walker,      174 

EXECUTION. 

See  Marshal^  3,  3,  4»  212 

F. 

FREE  GOODS. 
See  Admiralty,  38,  39,  389 

FREE  SHIPS. 

See  Admiralty,  16,  38,  39. 

FREIGHT. 

If  a  neutral  vessel  be  captured  on 
her  outward  voyage  from  England 
to  Amelia  Island,  carrying  a  hos- 
tile cargo,  which  is  condemned, 
and  if  by  the  charter-party  the 
outward  cargo  \s  to  be  carried  free 
of  freight,  but  the  homeward  car- 
go is  to  pay  at  a  certain  rate  to  be 
ascertained  by  the  nature  of  the 
cargo,  yet  the  court  w01  decree 


freight,  pro  rata  itinerU  of  the 
outward  cargo^  to  be  assessed  up- 
on the  principles  of  a  fiumpim  me- 
ruit.    The  aMfi  Society,  209 

FURTHER  PROOF. 

See  Adndralty,  16,  33,  346 

G. 

GLEBE. 

See  Church  of  England. 

GRANT. 

/^nd,4,5,6,  7,8, 11,21. 

Church  f^  England,  8, 9, 10, 11. 

H. 


HIGHWASSEE. 
See  Cherokee^, 

I. 
IMPORTATION. 

See  Duties,  fi, 

INJUNCTION. 
See  Equity,  1, 

INSOLVENT. 


II 


1» 


1.  See  Equity,  6,  15:j 

3.  Semb.  that  a  discharge  under  the 
%act  of  assembly  of  Rhode- Island, 
(of  1756,}  from'  all  debts,  duties, 
contracts -and-demands,  outsund- 
ing  at  the  time  of  such  discharge, 
upon  surrender  of  all  the  debtor's 
property,  will  not  protect  him  a- 
gainst  a  debt  cbntracted  in  a  fo- 
reign countrv.  ClarJt*e  executor* 
T».  Fan  Reitnadyir,  155 

3.  See  Priority  ^payment,       374 


INSTRUCTIONS 


See  Admiralty,  10> 


1» 
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ISSUE. 


See  ^rroTt  3, 


339 


J. 


JURISDICTION. 

1.  See  Equity^  1,  30 

2;  See  Mmiraiiy,  4,  18,  24,  25. 
3.  This  Court  has  jurisdiction  where 
one  party  claims  land  under  a 
grant  from  the  state  of  New  Harop*- 
shire,  and  the  other  under  a  grant 
'  from  the  state  of  Vermont,  al- 
though, at  the  time  of  the  first' 
grant,  Vermont  was  part  of  New 
Hampshire.  Town  of  pQwlet  x», 
Clarke  292 

JURORS. 

1.  See  Error,  1,  180 

JUSTIFICATION. 


See  Error^  3, 


339 


K. 


KENTUCKY. 

1.  See  Deviae,  151 

2.  See  Ejectment,  %  151 
3  See  Equity^  9,  164 
•4.  See  Landy  9, 10,  11, 13,  13, 14. 

^       L. 

LAND. 

1.  The  land  law  o£  Virginia,  which 
gi^es  a  right  of  pre-emption  to 
those  who  had  marked  and  im- 
proved land  before  the  year  1778, 
refers  that  right  to  the  time  when 
tiie  improvement  was  made,  and 
to  the  time  of  the  passage  of  the 
act;  and  not  to  the  time  when  the 
c!aim  for  such  pre-emption  was. 
niade  before  the  commissioners. 
Simtnsv.  Guthrie,  19 

2.  If  an  entry.be  made  by  the  assign* 
ee  of  a  pre-emption  right,  it  wiU 
be  good  although  the  name  of  the 


assignor  be  not  mentioned  in  the 
entry,  if  the  entry  refer  to  the  war- 
rant, and  if  it  mention  an  improve- 
ment, provide^  the  place  be  des- 
cribed with  sufficient  certainty  in 
other  respects.  Simms  v>  Guth- 
«>,  19 

3.  The  act  of  North  Carolina,  1783, 
c.  2,  opening  the  land  office,  did 
not  prohibit  a  person  fi*om  making 
several  different  entries,  amount- 
ing in  the  whole  to  more  than  5000 
acres,  nor  from  purchasing  the 
rights  acquired  by  others  by  en** 
tries ;  nc^  from  uniting  several  en>- 
tries  in  one  survey  and  patent; 
and  such  union  of  several  entries  is 
allowed  by  the  act  of  1784,  cA.  19» 
P^ik*8  (essee  v.  IVendell^  87 

4.  In  a  patent,  the  obliteration  of  the 
consideration  does  not  make  void 
the  grant.  Folk* a  leaaee  v.  Wen^ 
dell,  .      sr 

5.  A  patent  justifies  a  presumption 
that  all  the  previous  requisites  of 
the  law  have  been  complied  with. 
Polk*a  leaaee  V.  Wendell^       .     87 

6.  A  patent  is  void  at  law  if  the  state 
had  no  title,  or  if  the  officer,  who 
issued  the  patent,  had  bo  authority, 
so  to  do.  Polk* a  leaaee  v.  JVertdeU^ 

88 

7.  In  North  Carolina,  the  want  of 
an  entry  nullifies  a  patent.  P§lk*s 
leaaee  v.  Wendell^  88 

8.  After  the  cession  of  land  by  North 
Carolina  to  the  United  States,  the 
foinner  had  no  right  to  grant  those 
lands  to  any  other  grantee,  who 
had  not  an  incipient  title  be* 
fore  the  session.  The  question, 
whether  such  incipient  title  exist- 
ed, is  therefore  open  at  law. 
Polk*a  leaaee  p.  Wendell,  88 

9.  It  is  not  necessary  that  an  execu- 
tor of  a  will  in  Virginia,  devising 
to  the  executor  land  in  Kentucky, 
should  take  out  letters  testamenta* 
ry  in  Kentucky,  to  enable  him  to 
maintain  an  ejectment  for  the 
land  in  Kentucky.  DoCi  leaaee  of 
Levfia  v.  M*  Far  land,  151 

10.  If  a  Plaintiff  Ln  ejectment  claim 
in  his  declaration,  the  whole  tract, 
Kdeed  fhowing  that  ke  kMoaly 
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an  uodiTldcd  isleFeit  in  the  tract 
may  be  nven  in  evidence.  X>oe» 
le99ee(\fLewUw>  M'FarUmdt  151 

11.  In  Kentucky  the  Coana  of  law 
will  not  look  beyond  the  patent, 
but  Courta  of  equity  will ;  and  will 
give  validity  to  the  elder  entry 
against  an  claer  patent  Finley 
V.  miMa$M.  164 

13.  Between  pre-emption  rights*  the 
prior  improvement  will  hold  the 
land  against  a  prior  certificate, 
entry,  survey  and  patent  Finley 
V.  miUams^  164 

13.  It  is  n#  essential  to  the  dignity 
of  an  entry  upon  a  pre-emption 
warrant,  that  the  entry  should,  in 
termb,  call  tor  Uie  imprcfvement, 
although  it  must  m  fact  include 
the  improvement.  Finley  v.  Wit- 
liama^  165 

14.  An  entry  calling  for  '*  the  Ing 
**  bMe  Uck;**  will  not  support  a 
•arvey  and  patent  for  land  at  the 
upper  blue  lick ;  the  lower  blue 
Kck  being  generally  called  **  the 
**  big  blue  lick  ;"  although  there 
majr  be  other  calls  in  the  entry 
which  seem  to  designate  the  up- 
per blue  lick  as  the  place  intend- 
ed.   FinUy  v.  FTi/Ziams,  165 

15.  If  theie  be  nothing  in  the  patent 
.to  coBtJ*ol  the  calt  for  course  and 
distance,  the  land  must  be  bound- 
ed by  the  courses  and  distances  of 
the  patent  according  to  the  mag- 
netic meridian.  M^Iver*9  leasee 
V.  Walker,  173 

t6.  Course  and  distance  must  yield 
to  a  call  for  natural  objects.  M'l" 
ver*8  leasee  v.  Walker,  173 

17.  All  lands  are  supposed  to  have 
been  actually  surveyed,  and  the 
intention  of  the  grant  is  to  convey 
the  land  according  to  the  actual 
survey.  MIver*9  leaaee  v»  Wal- 
ker, 173 

18.  If  a  patent  refer  to  a  plat  annex- 
ed, and  if  in  that  plat  a  water- 
Course  be  laid  down  as  running 
through  the  land,  the  tract  must 
be  so  surveyed  as  to  include  the 
water  course,  and  to  C(Hkfonn»  as 
near  as  may  be,  to  the  plat,  al- 
tjxough  the  lines  thus  run  do  ngt 


correspond  with  the  courses  and 
distances  mentioned  in  the  patent, 
and  although  neither  the  certifi- 
cate ot  survey,  nor  the  patent, 
calls  for  that  water-courae*  3f^- 
Tver's  leasee  v.  Wa^ter,  173 

19.  Quere,  whether  parol  evidence 
can  be  given  that  the  surveyor  in- 

^  tended  to.  express  the  courses  ac- 
cording to  the  true,  and  not  ac* 
Cording  to  the  magnetic,  meridian. 
M*Iver'a  lessee  v.  Walker,      174 

20.  This  Cqort  has  jurisdiction  where 
one  party  claims  land  under  a 
grant  from  the  state  of  New 
Hampshire,  and  the  other  under  a 
grant  from  the  state  of  VemKXit, 
although,  at  the  tone  of  the  first 
rrant,  Vermont  was  part  of  New 
Hampshire.  Town  of  Pawlet  v. 
Clark,  392 

21.  A  grant  of  a  tra(^  cyf  land  in  equal 
shares  to  63  persons,  to  be  divided 
among  them  in  68  e  qual  shares  with 
a  ^ecifie  appropriation  of  5  shares, 
conveys  only  a  sixty-eighth  part 
to  each  person.  If  one  of  the 
'shares  oe  declared  to  be  '^Jor  a 
"  glebe  for  the  church  0/ England 
'^  as  by  lartf  estabUaked^  that 
share  is  not  holden  m  trust  by  the 
grantees,  nor  is  it  a  condition  an-^ 
nexed  to  their  rights  or  shares. 
Town  ofPawUt  v.  Clark,        292 

22.'  A  legislative  grant  cannot  be  re- 
pealecU  Town  of  Patifletv,  Clarke 

295 
Terrett  v.  Taylor,  43 

23.  See  Church  of  En^arid-  *-. 

24.  See  Washington  City,  1,      456 

25.  Wher$  a  contract  fxr  the  sale 
of  land  has  been-  in  part  executed 
by  a  conveyance  of  part  of  the 
land,  and  the  vendor  is  unable  to 
convey  the  residue,  a  Court  of 
equity  will  decree  the  re-paymmt 
of  a  pr<4>ortionate  part  of  the  pur- 
chase money  with  interest.  Pratt 
V.  Law  i^  Can^bell,  458 

26.  See  Equity,  13,  458 

27.  An  equity  of  redemption  of  real 
estate  in  Maryland  was  liable  to 
attachment,  before  the  act  of  1 810, 
ch.  60.  Pratt  V,  Law  ^'  Camfi- 
Ml,  459 


J** 


INDEX. 


Sir 


LAW  OF  NATIONS. 

Xn  deciding  a  question  of  the  law  of 
nat.ons,  this  court  will  respect  the 
decisions  of  foreign  *  courts. 
Mhhda^augur  V.Boyle,  191 


LEGISLATIVE  GRANT. 

Zanj^,  32. 43. 

LIEN. 
Mquity^  13. 

M. 
MAGNETIC  MERIDIAN. 
Land,  18, 19, 

4 

MARSHAL. 


aas 


459 


1.  If  a  debtor,  committed  to  a  9tutt 
jail  under  process  from  the  courts 

of  the  U.  S.  escape,  the  marshal 
is  not  liable.  Randolfih  v,  J?on- 
aldsoHj  T6 

2.  If  a  marshal,  before  the  date  of 
his  official  bond,  receive,  upon  an 
execution,  money  due  to  the  U.  S. 
with  orders  from  the  comptroller 
to  pay  it  into  the  bank  oC  the  U, 
S.  which  he  neglects  to  do,  the 
sureties  in  his  official  bond.  execu> 
ted  afterwards,  are  not  liabte 
therefor  upon  the  bond,  although 
the  money  remain  in  the  marshars 
hands  4fter  the  execution  of  the 
bond.      U,  S^v.  Giles  ^  others , 

212 

3-  The  comptroller  of  the  treasury- 
has  a  right  to  direct  the  marshal 
to  whom  he  shall  pay  money  re- 
ceived upon  execution  ;  and  a 
payment,  according  to  such  direc- 
tions, is  good  ;  and  it  seems  he 
may  avail  himself  of  it  upon  the 
trial  without  having  submitted  it 
as  a  claim  to  the  accounting  offi- 
cers of  the  treasury.  U.  S,  v.  Giles 
^  others,  213 

4-  Queri,  whether  the  sureties  m  a 
marshal's  bond,  conditioned  for 
the  faithful  execution  of  his  duty 


*^  during  hfs  continuance  in  the 
•aid  office,**  are  liable  for  mon^ 
received  by  him,  after  his  removal 
from  office^  upon  an  execution 
which  remained  in  his  hands  at 
the  time  of  such  removal  ?  U.  S, 
tj.  Giles  ^  others;  213 

MORTGAGE. 

1.  See  Equity,  13,  458 

2.  An  equity  of  redemption  of  land  ia 
Maryland  was  liable  to  atfach- 
ment,  before  the  act  of  assembly 
ofMarylandoflSlO.ch.  60  Pratt 
V*  Law  b*  Campbell,  459 


MUI^ITIONS  OF  WAR. 


173     See  Enemy%  3. 


243 


N. 


NEUTRALS. 

1.  Circumstances  may  outweigh  doc- 
umentary evidence  of  neutrality. 
iUirgo  of  ship.  Hdzard,  *  2{iS 

2.  See  Admiralty,  28,   29,  30,  31. 

"89 


3' 


NEW  HAMPSHIRE. 

1.  See  Jurisdiction,  3,  292 

2.  See  Church  9f  England,  8,  9,  10, 
11, 12,  13,  14,  292 

NON-INTERCOURSE. 

1.  The  non  intercourse  act  of  28r^ 
of  June.  1809,  vol.  10»  p,  13.  which 
requires  a  vessel  bound  to  a  per- 
mitted port  to  give  bond  in  doublje 
the  amount  of  vessel  and  cargo  not 
to  go  to  a  prohibited  port,  is  appli-» 
cable  to  a  vessel  sailing  in  ballast. 
Ship  Richmond  v.  U.  S.  102 

2.  Under  the  non-intercourse  act  of 
180d,  a  vessel  from  Great  Brttain 
had  a  right  to  lay  off  the  coast  of 
the  U.  §.  to  receive  instructions 
from  her  owners  in  New-York, 
and  if  necessary  to  drop  anchor, 
and  in  case  of  a  storm  to  make  a 
harbor ;  and  if  prevented  by  a  ma- 


^^s^^^tmtmMmmimttmittilim 
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IXDBX. 


^7  of  her  crew  from  puttitigoi^ 
to  sea  agmin,  might  wait  in  the 
waters  of  the  U.  S.  for  orders.  U. 
S.  V.  cargo  of  shift  Fanny  ^       181 


'     NORTH  CAROLINA'. 
See  Landt  3|  4,  5,  6,  7^  8, 


O. 
OBLIGATION. 


8r 


See  Bond. 


OFFSET. 


1.  By  making  a  note  negotiable  at 
bank,  the  maker  authorises  the 
bank  to  advance*  on  his  credit,  to 
the  owner  of  the  note«  the  sum  ex- 
pressed on  its  face  ;  and  it  would 
be  a  fraud  upon  the  bank  to  set 
up  offsets  against  the  note,  in  con- 
sequence of  any  transactions  t>e- 
tween  the  parties.  MpmdeviUe  v. 
Union  Bank,  9 

3.  No  debtor  oi  the  U.  S  can.  at  the 
trial,  set  off  a  claim  for  a  debt  due 
to  him  by  the  U.  S.  unless  such 
claim  shall  have  been  submitted 
to  the  accounting  officers  of  the 
treasury  of  the  U.  S.  and  by  them 
rejected,  except  in  the  cases  pro- 
vided for  by  statute.  U.  S.  v*  Giles 
^  others^  .  214 


ORDERS  IN  COUNCIL. 

See  Mmiralty,  10,  120 

ORPHAN'S  COURT, 

It  is  error  in  the  Orphan's  Court,  for 
the  County  of  Washington,  in  the 
District  of  Columbiat  to  decide  a 
cause  against  tlie  answer  of  a  de* 
fendant,  if  the  answer  had  not  been 
denied  by  a  replication  ;  and  if 
there  be  no  evidence  in  the  record 
contradicting  that  answer^  Get- 
tit^gs  IK.  Burckt  S73 


PARSON. 

See  Church  of  England,  43,        292 

PATENT. 

See  Land^  3,  4, 5,  6,  7,  8,  II,  13, 15, 
14,  15,  16,  ir,  18,  31,22* 

PATENT-RIGHT. 

See  Bvana  Oliver^  199 

PAWLET,  TOWN  OF. 

See  Ckt$rch  of  England^  292 

PENAL  STATUTES. 

A  party  who  olfers  an  excuse  for 
violating  a  penal  statute  must 
make  out  die  vis  major  mider 
wjtiich  he  shelters  himself,  so  as 
to  lea  ?e  DO  reasonable  doubt  of  his 
H^noceiice,  Brig  Struggle  v.  U. 
States,  71 

PIOUS  USES. 

See  Church  of  England,  11,        295 

PLAT. 


See  land,  18, 


irs 


PLEADINGS. 

1.  See  Bond,  2, 

2.  See  £rrot,'3, 

3.  See  Embargo,  3, 

PRACTICK 

1.  See  MmiraiMf,  7^  8,  9, 

2.  See  Land,  9, 

3*  See  Error,  1,  3, 

4.  See  ^iien  enemy, 

5.  See  Salvage,  1, 
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28 
339 
369 


127 
151 
180 
180 
244 


6.  See  Admiralty,  20,  22,  33, 24,  SO 
SmS-EMPTION. 


SeeZ«m;»2, 12, 13,  20, 


154 


t  INDEX. 
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PRESENTATIOK. 

Set  Church  f^ England,  12,        293 

PRESUMPTION- 

See,,  Land,  5^  67 

PRIORITY  OF  PAYMEKt. 

The  5th  section  of  the  act  of  the  3d 
irf  March,  1797,  giving  a  priority 
of  payment  to  the  United.  States 
out  of  the  effects  of  their  debtors, 
did  not  apply  to  a  debt  due  before 
the  passing  of  that  act.  although 
the  balance  was  not  adjusted  at 
the  treasury,  nnti]  after  the  act 
was  passed.  United  Siaiea  tf, 
Bryan  and  Woodcock^  374 


PRIVATEERS. 

1.  See  Mmiralty,  lOf  ' 

2.  See  Salvage, 

PRIZE  OF  WAR. 


127 

245 


1.  See  AdmiraUy,  X  <•  f ,  8.  9, 10, 
•12,  13.  14,  16, 18,  20,  2i,  22,  23, 
25, 26,  28,  29,  30,  31 

2.  See  Jbreighti  209 

3.  See  Salvage,  245 

4.  See  Dutiea^  4,  387 


PRODUCE  OF  ENEMY^  SOIL. 


RECIPROCITY. 
hte  Admiralty,  21,  SO 

RESCUE. 

1 

See  Admiralty,  2,  SS 


RETALIATION. 
See  Admiralty,  30,  309 


S. 
SALVAGE. 

1.  American  property  re-captured^ 
may  be   restored  on  payment  of 

'  salvage,  although  the  libel  prays 
condemnation  of  It  as  prize  of  war, 
and  does  not  claim  salvage.  Sal- 
vage is  an  incident  to  the  question 
of  prize.    Schooner  Adeline,   244 

2.  By  the  act  of  tl\e  3d  of  March, 
1800,  one  eh^thfuirt  only  is  allow- 
ed to  a  privateer  for  salvage  upon 
the  re-capture  of  the  cargo  on 
board  a  private  armed  vessel  of 
the  United  States,  although  one 
half  be  allowed  for  the  re-capture 
dike  vessel.    Schooner  Adeline^ 

245 

SEIZURE. 


dee  Admiralty,  13, 14,  191     See  AdmiraUy-  4, 24 

PROMISSORY  NOTES.  SET-OFF. 

See  Ofset,  1,  9     See  Offset,,  9,                              21S 

MJBLIC  ACCOUNTS.  SPANISH  TREATY.  . 


J. 
11, 


See  Accounts  fiubUe, 

R. 

RE-CAPTURE; 

1.  See  Adnfiralty,  21, 
%  See  S^vffge, 


21$     See  Admiralty^  29,  389 

STATE  COURTS. 

See  Construction,  87 

STATE  JAIL. 
244 
244     fieeMarahaU  1»  ^^ 
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f' 


I-"* 
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STATUTES. 


C»n9iructUnf 

SURETIES. 
Bond^  4,  5,  6» 

SURVEY, 


INDEX. 

VIRGINIA. . 
# 

ar     r  See- tund,  1,  2, 

2.  See  Church  qf  England^  1,  2, 3, 


105,  213 


See  iMnd^  3,  15. 16^  ir,  18,  19 

T. 
TAXES. 
See  Direct  tax^ 

TENNESSEE. 


65 


In  Tennestee  the  younger  patent  on 
the  eld^r  entiy,  prevaUi  over  the 
elder  patent  on  the  younger  entry. 
Polk'*  Ua9€e  v.  Wendell,  VT 

TEST  AFFIDAVIT. 

8(e  Admiralty,  SO,  245 

TRANSFER  IN  TRANSITU. 

See  Mfniralty  12,  18$ 

U. 

UNITED  8TATE& 

• 

1.  See  ofket,  2,  214 

2.  See  Priority  qf  payment,       374 

V. 

VERMONT. 

1.  See  Church  of  England,  8,  9,  IIK 

11.12,13,14,  292 

%  Bee  Juritdiction^  d»   .  292, 


w. 

WASHINOTON  CITY. 

1.  In  ^le  valet  of  lota  m  the  city  of 
Washington,  the  lots  are  not 
chargeable  for  their  proportion  of 
the  ioternal  alley  laid  out  for  the 
cofninon  benefit  of  those  Icits ;  al- 
though the  pr^tice  so  to  'charge 
them  has  been  beretofore  univer 
saUy  acquiesced  in  by  piircha< 
sera;  and  if  a  purchaser  hasac 
^uiesced  hi  that  practice*  and  has 
received  a  conveyance  at:cordjjig 
ly  without  objection,  yet  he  does 
not  thereby  acquire  a  fee  simple 
in  such  prQfx>rtioa  of  th)^  alley, 
and  may  in  equity  re<xwer  back 
tlK  purchase  money  which  h^  has 
paid  therefor.  Prutt  v.  Xotc^  1st 
Campbell,  456 

S.  If  a  putch^rof  (Tity  lots  stipu- 
lates to  build  within  a  limited  time, 
a  house  on  every  third  lot  purcha- 
sed, or  in  that  proportion,  and  re- 
ceives conveyances  for  the  g;reater 
part  of  the  lots,  he  is  not  bound  to 
build  in  proportion  to  the  lots  con- 
veyed, iinlesii  the  wh<4e  number  be 
conveyed.  Pratt  v.  Law  and 
CantfideU,  ^7 


WILL, 


^- 


See  Devise, 


151 


WITNESS. 


1.  See  Evidence  2, 

2.  See  Equity,  6» 
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